
IN THE HIGH COURT OF SOUTH AFRICA 

NORTH GAUTENG, PRETORIA  

                                                                              

                                                                           Case no.:  80707/16 

In the matter between: 

DAVID DOUGLAS (DES) VAN ROOYEN Applicant 

 

and 

 

PUBLIC PROTECTOR OF SOUTH AFRICA                        First Respondent 

 

THE PRESIDENT OF THE REPUBLIC OF  

SOUTH AFRICA       Second Respondent 

 

and 

 

ECONOMIC FREEDOM FIGHTERS     First Intervening Party 

 

UNITED DEMOCRATIC MOVEMENT Second Intervening 

Party  

 

CONGRESS OF THE PEOPLE Third Intervening Party 

___________________________________________________________________ 

INTERVENING PARTIES’ FOUNDING AFFIDAVIT 

___________________________________________________________________ 

I, the undersigned, 
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JULIUS SELLO MALEMA 

state under oath that:  

 

1. I am the President of the Economic Freedom Fighters (“the EFF”).  I also serve 

in the National Assembly. I am authorised to depose to this affidavit on the 

EFF’s behalf.  

2. The facts contained in this affidavit are true and, unless the context indicates to 

the contrary, within my personal knowledge and belief. Where I make 

submissions of law, I do so on the basis of advice received from the EFF’s 

legal representatives.  

The Parties 

3. The parties in this application to intervene are: 

4. The First Intervening Party is THE EFF, which is a political party registered 

with the Independent Electoral Commission, with its address at 3rd Floor, 

Mineralia Building, corner De Korte and De Beer Street, Braamfontein, 

Johannesburg. The EFF is the third-largest political party represented in the 

National Assembly (in the last general elections in April 2014, the EFF secured 

6.35% of the national vote, thereby acquiring 25 seats in the National 

Assembly). The EFF is anti-capitalist, anti-racist, anti-sexist and anti-imperialist 

in its world outlook and is driven by sound democratic socialist values where 

the leadership is accountable to the membership that elected it.    



3 
 

5. The Second Intervening Party is THE UNITED DEMOCRATIC MOVEMENT 

(“the UDM”), which is a political party registered with the Independent Electoral 

Commission, with its address at 1st Floor, CPA House, 101 Du Toit Street (cnr 

of Du Toit and Johannesburg Ramokhoase – formerly Proes Street), Pretoria. 

6. The Third Intervening Party is THE CONGRESS OF THE PEOPLE (“COPE”), 

which is a political party registered with the Independent Electoral 

Commission, with its address at 4th Floor, Marks Building, 90 Plein Street, 

Cape Town. 

7. I have also been specifically authorized by the presidents of the Second and 

Third Intervening Parties respectively to depose to this affidavit on behalf of the 

Second and Third Intervening Parties.  They support the relief sought by the 

First Intervening Party including the right to intervene in these proceedings.  

They align themselves with the allegations made by me in this affidavit.  All 

three Intervening Parties are represented in the National Assembly to which 

the First Respondent is accountable.  They collectively represent the interests 

of well over 1 million voters and citizens of South Africa. 

8. Due to the extreme urgency of this matter, the relevant confirmatory affidavits 

were not at hand when this affidavit was compiled.  They will be handed up to 

this Honourable Court when this matter is argued. 

9. The Applicant in this urgent application is DAVID DOUGLAS (DES) VAN 

ROOYEN, the current Minister of Cooperative Governance and Traditional 

Affairs of the Republic of South Africa.  The Applicant was also the Minister of 

Finance of the Republic of South Africa for a period of four days.  This very 



4 
 

limited term is pertinent to this matter but any reference thereto has been 

omitted by the Applicant in his founding papers. 

10. The First Respondent is THE PUBLIC PROTECTOR, Adv Thuli Madonsela, in 

terms of the Public Protector Act, No 23 of 1994 as contemplated by sections 

181 to 183 of the Constitution of the Republic of South Africa, as further read 

with section 2 of the State Liability Act 20 of 1957. 

11. The Second Respondent is THE PRESIDENT OF THE REPUBLIC OF 

SOUTH AFRICA, Mr Jacob Gedleyihlekisa Zuma, who has deposed to an 

affidavit in a related but separate urgent application in which he seeks identical 

relief to the Applicant in this matter before this Honourable Court.  The Second 

Respondent is cited as he has an interest in this matter as is evident from his 

application, a copy of which will be made available to this Honourable Court at 

the hearing of this matter. 

Preliminary Point  

12. The Intervening Parties take issue with the utilization of the State Attorney’s 

offices on behalf of the Second Respondent.  The Second Respondent is 

alleged to have acted in concert with the Gupta family in an irregular and 

corrupt manner in his personal capacity and most certainly not in his official 

capacity as the President of South Africa.   

13. Consequently, the Second Respondent ought to have enlisted the services of 

private attorneys as was done by the Applicant.  This has obvious cost 

implications.     
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14. There is no basis in law or fact to saddle the tax payer with the costs incurred 

in this application.   

15. Plainly put, the tax payer’s interests are best served by the First Respondent’s 

report being released forthwith and it cannot be said that the relief sought by 

the Second Respondent is in the public interest or ought to be funded by the 

tax payer. 

16. The time has come for the Second Respondent to accept personal 

responsibility for the costs incurred in the multiplicity of actions in which he is 

currently involved and has been for the past decade.  This submission relates 

specifically to the current spy tape saga and applications for leave to appeal 

both in the Constitutional Court and Supreme Court of Appeal as well as the 

Nkandla debacle.   

17. The Second Respondent ought therefore to be liable for the costs incurred in 

this matter in his personal capacity and as if he had employed private 

attorneys as opposed to utilizing State resources by virtue of the position that 

he holds as President of South Africa.  Such utilization constitutes an abuse of 

power in itself and ought to incur the wrath of this Honourable Court. 

Urgency 

18. The Applicant and the Second Respondent have abused the process of this 

Honourable Court and have been the creators of their own urgency.  The 

primary motive behind this application is to avoid the First Respondent 
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publishing her report prior to the termination of her term of office on 15 October 

2016.  This in itself would justify a punitive costs order. 

19. The Applicant was provided with the list of queries as is evident from Annexure 

“A” to his founding affidavit.  He has answered but his responses were evasive 

and dilatory as is evident from annexure “B” to his affidavit.  Further argument 

will be addressed to this Honourable Court at the hearing of this matter. 

20. The Second Respondent was provided with more than adequate notice of the 

intended publication of the First Respondent’s report.  In this regard, this 

Honourable Court is respectfully referred to annexure “K” to his founding 

affidavit, a copy of which will be provided to this Honourable Court at the 

hearing of this matter. 

21. The issue of urgency will be argued as a point in limine but despite the severe 

time constraints, the merits have been dealt with in this affidavit. 

Application to Intervene 

22. In my aforesaid capacity, I have a responsibility to not only the electorate, but 

also to the general population of the Republic of South Africa which compels 

me to seek the leave of this Honourable Court to intervene in this matter on an 

urgent basis.   

23. The sole purpose of the applications launched by the Applicant and the 

Second Respondent is to prevent publication of a report by the First 

Respondent.   
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24. The Intervening Parties have the requisite locus standi to bring this application 

by virtue of the provisions of section 38(d) and (e) of the Constitution which 

provide as follows: 

“Anyone listed in this section has the right to approach a competent 

court, alleging that a right in the Bill of Rights have been infringed or 

threatened and the court may grant appropriate relief including a 

declaration of rights.  The persons who may approach the court are – 

24.1.1.1. … 

24.1.1.2. … 

24.1.1.3. … 

24.1.1.4. anyone acting in the public interest; and 

24.1.1.5. an association acting in the interest of its members.” 

25. Chapter 9 of the Constitution deals with State Institutions Supporting 

Constitutional Democracy.  Section 181(1) provides that the Public Protector is 

a State Institution that strengthens constitutional democracy in the Republic.  

Section 181(2) further provides that the Public Protector is independent and 

subject only to the Constitution and the law.  It must be impartial and must 

exercise its powers and perform its functions without fear, favour or prejudice.   

26. Section 181(3) of the Constitution expressly provides that other organs of 

state, through legislative and other measures, must assist and protect the 
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Public Protector to ensure the independence, impartiality, dignity and 

effectiveness of this institution.  This is further amplified in section 181(4) which 

further expressly provides that no person or organ of state may interfere with 

the functioning of the Public Protector. 

27. Section 182 of the Constitution defines the functions of the Public Protector as 

follows: 

“(1). The Public Protector has the power as regulated by national 

legislation – 

27.1.1.1. to investigate any conduct in State affairs, or in the public 

administration in any sphere of government, that is alleged or 

suspected to be improper or to result in any impropriety or prejudice; 

27.1.1.2. to report on that conduct; and 

27.1.1.3. to take appropriate remedial action. 

(2) The Public Protector has additional powers and functions 

prescribed by national legislation. 

(3) The Public Protector may not investigate court decisions. 

(4)  The Public Protector must be accessible to all persons and 

committees. 

(5) A(n) report issued by the Public Protector must be open to the 

public unless exceptional circumstances, to be determined in terms of 
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national legislation, require that the report be kept confidential.” (our 

emphasis) 

28. The motivation for intervening in these proceedings is to ensure that the Public 

Protector may function effectively and release a report that it has published 

and is able to do so on Friday 14 October 2016.   

29. This publication of the report has been recorded in correspondence between 

the First Respondent and the Applicant and the Second Respondent as well as 

in numerous media publications.   

30. The Applicant and the Second Respondent have attempted to prevent the First 

Respondent from doing so on an urgent basis and on the very same grounds.  

I have been advised and respectfully submit that this is merely a dilatory tactic 

that has no merit.   

31. On the Applicant’s own version, he has not only committed a criminal offence 

by disclosing the notice that was served upon him but he has already dealt 

with each and every one of the queries that were levelled against him.   

32. The Second Respondent on the other hand, has had more than sufficient time 

to cooperate with the First Respondent but has failed to do so.  The Second 

Respondent has annexed all the correspondence calling upon him to 

cooperate in the compilation of the report to his application.   I respectfully pray 

that these letters be read as if incorporated herein. 
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The Powers of the Public Protector 

33. Both of the applications that have been launched by the Applicant and the 

Second Respondent are premised upon a misreading of the provisions of 

section 7(9) of the Public Protector Act.  They both claim a right to question the 

witnesses who appeared before the Public Protector.  This right is, however, 

restricted in that any such questioning must be done through the Public 

Protector.  Neither of them has approached the Public Protector to facilitate 

any such questioning through her office. 

34. On the other hand and more pertinent to this application, is the provisions of 

section 8 of the Public Protector Act, which provides as follows: 

“8. Publication of findings 

(1)  The Public Protector may, subject to the provisions of subsection 

(3) in the manner he or she deems fit, make known to any person 

any finding, point of view or recommendation in respect of a matter 

investigated by him or her.   

(2) (a) The Public Protector shall report in writing on the activities of his 

or her office to the National Assembly at least once every year: 

Provided that any report shall also be tabled in the National Council 

of Provinces. 
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(b)  The Public Protector shall, at any time, submit a report to the 

National Assembly on the findings of a particular investigation if 

– 

(i) he or she deems it necessary; 

(ii) he or she deems it in the public interest; 

(iii) it requires the urgent attention of, or an intervention by the 

National Assembly; 

(iv) he or she is requested to do so by the Speaker of the National 

Assembly; or 

(v) he or she is requested to do so by the Chairperson of the 

National Council of Provinces. 

(2A)(a)  Any report issued by the Public Protector shall be open 

to the public, unless the Public Protector is of the opinion that 

exceptional circumstances require that the report be kept 

confidential. 

(b) If the Public Protector is of the opinion that exceptional 

circumstances require that a report be kept confidential, the 

committee must be furnished with the reasons therefor and if 

the committee concurs, such report shall be dealt with as a 

confidential document in terms of the rules of Parliament. 

(c) For the purposes of this section “exceptional circumstances” 

shall exist if the publication of the report concerned is likely- 
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(i) to endanger the security of the citizens of the 

Republic; 

(ii) to prejudice any other investigation or pending 

investigation; 

(iii) disturb the public order or undermine the public peace 

or security of the Republic; 

(iv) to be prejudicial to the interests of the Republic; 

(v) in the opinion of the Public Protector to have a bearing 

on the effective functioning of his or her office. 

(3) The findings of an investigation by the Public Protector shall, when 

he or she deems it fit that as soon as possible, be made available to 

the complainant and to any person implicated thereby.” 

35. The relief that I seek and the basis upon which the Intervening Parties seek to 

intervene in these proceedings gives practical effect to the statutory provisions 

detailed above which empower and protect the Public Protector.  Absent these 

powers, the Public Protector is silenced and rendered useless.  This is the 

reason why the independence and effective functioning of the Public 

Protectors is so closely guarded by the Constitution.   

36. No case can be made out that irreparable harm will be suffered by either the 

Applicant or the Second Respondent if the report is published on 14 October 

2016 as intended.  They have other legal remedies and can pursue these in 
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due course, including but not limited to the right to review the report if such a 

case may be made out or a damages action. 

37. The Applicant claims to have had inadequate time to respond to the report, but 

has in fact already done so.  I have no doubt that the First Respondent has 

had regard to his response and took this into account in the compilation of her 

report.  If she has not done so, then and only then will he have a claim for the 

relief sought.  Having not yet had regard to her report, his contentions to the 

contrary are speculative and no basis has been made out in his application to 

believe otherwise. Accordingly and in effect, this constitutes an anticipatory 

review.   

38. The Second Respondent was made aware of the investigation and intended 

publication of the report by the First Respondent on 22 March 2016, which is 

approximately 7 months ago.  Any urgency is thus self-created and 

unsubstantiated by the facts set out in his founding affidavit.  In this regard, I 

respectfully refer to paragraph 14 of his affidavit and annexure “C” thereto 

which expressly invited him to make any comments on the allegations levelled 

against him.   

39. The Second Respondent’s attitude to the First Respondent has previously 

been the subject matter of a Constitutional Court ruling in Economic Freedom 

Fighters v Speaker, National Assembly & Others 2016 (3) SA 580 (CC) in 

which it was found that he had violated the Constitution in relation to the 

manner in which he responded to a previous report by the First Respondent 
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concerning the upgrades to his house which were paid for by the State, to his 

knowledge and approval.  

40. The First Respondent investigated State expenditure at Nkandla. Damning 

findings were made, and remedial action was ordered. The Second respondent 

ignored it,  as did the National Assembly. The Constitutional Court then held 

that the National Assembly “purported to effectively set aside [the Public 

Protector’s] findings and remedial action, thus usurping the authority vested 

only in the Judiciary.” 

41. The Constitutional Court also found that the Second Respondent “failed to 

uphold, defend and respect the Constitution” by failing to comply with the First 

Respondent’s remedial action. The National Assembly was “duty-bound to hold 

the President accountable by facilitating and ensuring compliance with the 

decision of the Public Protector”.  

42. In paragraph 49 of the judgment, the Honourable Chief Justice Mogoeng held 

that: 

“It is also doubtful whether the fairly handsome budget, offices and staff 

all over the country and the time and energy expended on investigations, 

findings and remedial actions taken, would ever make any sense if the 

Public Protector’s powers, or decisions were meant to be 

inconsequential.  The constitutional safeguards in s181 would also be 

meaningless if institutions purportedly established to strengthen our 

constitutional democracy lacked even the remotest possibility to do so.”  
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43. In a judgment of the North Gauteng High Court in Democratic Alliance v 

Acting National Director of Public Prosecutions and Others (19577/2009) 

[2016] ZAGPPHC 255 (29 April 2016) it was held as follows: 

“92.	 Having	 regard	 to	 the	 conspectus	 of	 the	 evidence	 before	 us	 we	 find	 that	Mr	
Mpshe	found	himself	under	pressure	and	he	decided	to	discontinue	the	prosecution	
of	Mr	Zuma	and	consequently	made	an	irrational	decision.	Considering	the	situation	
in		which		he		found	himself,	Mr	Mpshe	ignored	the	importance	of	the	oath	of	office	
which	demanded	of	him	to	act	 independently	and	without	fear	or	favour.	It	 is	thus	
our	 view	 that	 the	 envisaged	 prosecution	 against	Mr	 Zuma	was	 not	 tainted	 by	 the	
allegations	against	Mr	McCarthy.	Mr	Zuma	should	face	the	charges	as	outlined	in	the	
indictment.” [Emphasis added] 

Ulterior Motive 

44. The charges against the Second Respondent detailed in the indictment are 

well known and have been publicised extensively. They include corruption, 

abuse of office and seeking to use public office for personal enrichment.   

Many of them date back in excess of a decade which are indicative of the 

dilatory tactics habitually resorted to by the Second Respondent to evade 

justice and belittle the State Institutions that support constitutional democracy 

in our country.  His flagrant and latent disregard for the rule of law has helped 

to shape our jurisprudential development of our fledgling democracy. 

45. In the view of the Intervening Parties the findings of the Constitutional Court, 

read together with the findings of the First Respondent and those of the North 

Gauteng High Court render the Second Respondent unfit to hold the office of 

President.   This view has more recently been publicized and promoted by 

stalwarts of the Second Respondent’s own political party who have called upon 

him to step down.   
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46. The conduct that is the subject of the First Respondent’s report is of both 

international and national concern.  It caused a massive devaluation of our 

local currency and caused a loss of more than R500 billion on the value of the 

Johannesburg Stock Exchange when the Second Respondent appointed the 

Applicant as the Minister of Finance for four days.   

47. More recently, and in an attempt to avert the public focus from the Second 

Respondent, the current replacement Minister of Finance was indicted on what 

the EFF regard as trumped up charges.  This yet again caused a further 

devaluation of our currency and a loss of R50 billion on the Johannesburg 

Stock Exchange.  All of these developments have to be seen against the 

background in which our country risks a devaluation to junk status. This will be 

catastrophic to every South African citizen. 

48. It is well known that the First Respondent has been conducting investigations 

into allegations that the Second Respondent has allowed third parties, with 

private business interests to:  

48.1. dictate major decisions of the State, including appointment of 

Ministers and other senior officials of State owned entities; 

48.2. dictate the allocation and award of major contracts by the State; 

48.3. dictate the decisions by which certain people may be charged 

criminally or otherwise. 
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49. These allegations have been circulating around for years. Nevertheless, they 

were only regarded as urgent when the Deputy Minister of Finance, Mr Mcebisi 

Jonas, released a statement accusing the Gupta family of what has become 

known as “State Capture”.  

50. The statement by Mr Jonas was as follows: 

“I have decided to respond to and clarify certain questions that have 

been in the public domain recently. I do so in accordance with my 

conscience, my political values and the best traditions of my 

organisation, the ANC, of which I have been a member since my early 

teens. 

I regard our Constitution as being sacrosanct and it embraces the 

values that South Africans struggled for, and what we live by. I was 

appointed Deputy Minister in terms of the Constitution by the President 

of the Republic. Any practice that conflicts with the prescripts of the 

constitution must be challenged in the interest of our democracy and 

the accountability we have to our people. The ANC that we have been 

and continue to be proud members of, has offered us the opportunity to 

serve our country, an honour that I do not take for granted. My 

historical commitment to the liberation of our people has not waned. 

My daily decisions and actions are informed by the understanding that 

true political freedom will be achieved through deliberate and active 

management of a transformed yet inclusive growing economy. The 

current economic climate presents many risks for our country, which 

requires responsible leadership to avoid a fullblown crisis. We have to 

unite on the key issues relating to managing the macroeconomic risks, 

while urgently unlocking new sources of growth and job creation. South 

Africa requires “all hands on deck”. 

The extent to which we are able to navigate the current macro-

economic challenges, restore investor confidence and rapidly stimulate 

growth, will depend on heightened levels of political leadership. 

The narrative that has grown around the issue of “state capture” should 

be of concern to all responsible and caring South Africans, particularly 

those of us who have accepted the task to lead our people. We cannot 

afford to ignore the obvious impact these sentiments may have on our 

country and the resultant potential of undermining our moral authority. 

Neither can we afford to allow the attempts to capture the state to 

divert us from dealing with the challenges that our country faces. 

History will judge us on the extent to which we have stayed true to the 

commitments we have made to our people through our public 

pronouncements and private conduct. 
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Therefore let me state the facts on the matter of whether I was 

approached by nongovernmental individuals in respect of the position 

of Minister of Finance. Members of the Gupta family offered me the 

position of Minister of Finance to replace thenMinister Nene. I rejected 

this out of hand. The basis of my rejection of their offer is that it makes 

a mockery of our hard earned democracy, the trust of our people and 

no one apart from the President of the Republic appoints ministers. Let 

me also place it on record that there was no discussion between the 

Deputy Secretary General of the ANC Ms Jessie Duarte and myself on 

this matter. 

I have hesitated to speak out publicly on this matter until now, but I feel 

it is no longer possible to remain quiet. Of primary concern to me is that 

this issue has a real danger of diverting attention away from the real 

and urgent challenges we face as a country. 

I am committed to good governance, abiding by the constitution of our 

country and being accountable to our people who repeatedly express 

their confidence and trust in us, election after election. It is this 

constant state of awareness and consciousness drummed into most of 

us throughout our service in the national democratic revolution led by 

the ANC, that has provided us with the moral capital and tools to apply 

sound judgement to navigate challenges that emerge in the natural 

course of societal leadership. It is only through these values and moral 

covenants that I serve my organisation, my fellow country men and 

women, my beloved South Africa. 

Finally, I remain confident that the challenges that we face as a nation 

will be overcome if we collectively use our efforts for the benefit of all. I 

am resolute in playing my part in preserving the integrity of National 

Treasury as an institution in my capacity as Deputy Minister. I’m also 

committed to in making my contribution towards building a prosperous 

South Africa led by the glorious movement of our people, the African 

National Congress.” 

51. Furthermore, the former Member of Parliament, Ms Vytjie Mentor was 

interviewed on Power FM. This was reported in the Daily Maverick as follows: 

“Speaking to host Onkgopotse JJ Tabane on Thursday night, Mentor 

described a peculiar interaction with President Zuma after she had 

turned down the Gupta family's offer of the ministry of Public Enterprises 

on condition she handed the SAA flight route to India to the family. 

Mentor said she had been offered the position after she arrived at the 

Guptas' family home in Saxonwold. She had been summoned from 

Cape Town to Gauteng (she did not say by whom) and had been under 

the impression that she was going to meet President Zuma at the Union 

Buildings. 

Instead Rajesh (Tony) Gupta had picked her up at the airport and driven 

her to Saxonwold. He had told her President Zuma was caught up in a 
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meeting dealing with a labour dispute at Luthuli House and that he 

(Tony) had wanted to introduce her to his brothers. 

Within 15 minutes of her arrival the Gupta family had offered her the job. 

“After the deal was put on the table I was shocked, flabbergasted, 

frozen. I said, 'I don't take this, you don't have the authority to make 

ministerial appointments.' 

As she left the room President Zuma appeared. 

“I immediately said to the president this has been put to me and I am not 

accepting it. To his credit the president did not get angry and he said in 

Zulu, 'It's okay Ntombazana, you have come such a long way, you are 

on crutches.' He was sympathetic, he was like a parent, a gentleman in 

that sense that he accompanied me out of the house. Then I hopped into 

the black twincab with heavily tinted windows and was taken to the 

airport,” said Mentor. 

While he might have cloaked it as being polite, Zuma's use of the term 

“Ntombazana” towards Mentor is deeply patronising to a woman who is 

not young and who is, in fact, a veteran activist and politician. Zuma also 

referred to former DA parliamentary leader Lindiwe Mazibuko as 

Ntombazana. 

Mentor said the Guptas had told her that night that there would soon be 

a massive Cabinet reshuffle, which had surprised her because at the 

time there had been no suggestion that this was imminent. 

“When President Zuma announced the reshuffle on a Sunday my blood 

coagulated. They [the Gupta family] had known ahead of time. I was 

sitting in my car listening to my radio when I heard about the reshuffle,” 

she said. 

On 31 October Zuma announced a major Cabinet reshuffle saying it was 

aimed at strengthening government ministries and “improving the lives of 

the poor”. 

“Given the fact that we still face serious challenges of unemployment, 

poverty and inequality in the country, government has to work at a faster 

pace to change the lives of the poor,” Zuma said. “We had to change the 

way government works in order to improve service delivery. Our mission 

was guided by improving the quality of the lives of South Africans.” 

Changes to the Cabinet included replacing Communications Minister 

Siphiwe Nyanda with Roy Padayachie, Public Works Minister Geoff 

Doidge with Gwen Mahlangu-Nkabinde, Women, Children and People 

with Disabilities Minister Noluthando Mayende-Sibiya with Lulu 

Xingwana (who as Arts and Culture Minister was replaced by Paul 

Mashatile), Labour Minister Membathisi Mdladlana with Mildred Oliphant, 

Water and Environmental Affairs Minister Buyelwa Sonjica with Edna 

Molewa, Public Service and Administration Minister Richard Baloyi with 

Ayanda Dlodlo, Public Enterprises Minister Barbara Hogan with Malusi 

Gigaba, Sports and Recreation Minister Makhenkesi Stofile with Fikile 
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Mbalula, and Social Development Minister Edna Molewa by Bathabile 

Dlamini. 

Mentor said she had told President Zuma, “I have just been asked to do 

this but I just can't do it. It is inappropriate. I thought I was going to meet 

you at the Union Buildings.” 

She said she did not ask President Zuma whether there would be a 

Cabinet reshuffle. 

Mentor said she had found the approach by the Guptas “shocking” and 

had, the following day, told a member of parliament (a former member of 

the intelligence committee) and then later a Cabinet minister. She did not 

name them.” 

52. I have no doubt that these above named persons have given evidence to the 

Public Protector. I also gave evidence to the Public Protector. Consequently, I 

have an interest in this matter and ought to be granted leave to intervene in 

these proceedings. 

53. If the allegations against the Second Respondent are true, they prove that the 

Second Respondent has yet again violated the Constitution in a material 

manner.  Consequently, he ought not to occupy the office of the President of 

our country.  

54. The matters that were investigated by the First Respondent are of vital 

importance to the country and to the Intervening Parties.  

55. Despite the investigation of the Public Protector having started in March 2016 

and the Second Respondent being afforded an opportunity to make his 

comments, he elected not to comment and chose rather to make unfounded 

demands regarding the cross-examination of witnesses who had been 
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interviewed by the First Respondent. The stance adopted by the Second 

Respondent is not only unfortunate, it is also legally misadvised.  

56. The Public Protector is not a court of law. She may choose the manner of her 

investigation, including whether or not to allow cross-examination. The most 

important factor is that she must act fairly. There is no basis to conclude that 

she has acted unfairly in the manner she has sought to interview the Second 

Respondent.  

57. There is a real risk that if the report is not released on 14 October 2016, it may 

never see the light of day. This submission is based upon the fact that the First 

Respondent’s term of office ends 15 October 2016. The incoming Public 

Protector has already stated publicly that she does not consider the “State 

Capture” report to be a priority. Consequently, when the First Respondent 

leaves office, there is a real risk that the report may be shelved and that the 

investigation may be abandoned altogether.  This will result in irreparable harm 

to the public and a loss of respect for and confidence in the office of the First 

Respondent and the rule of law. 

58. An interdict prohibiting the release of the report is comparable to a permanent 

stay of an investigation and prosecution.  Our constitutional democracy prides 

itself on transparency.  This type of conduct cloaks the conduct of the First 

Respondent in veils of secrecy.  This is wholly inconsistent with the 

constitutional values. 
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59. There is no legal basis to interdict the publication of the report. Recently, the 

Constitutional Court held in City of Tshwane v Afriforum: 

“[74]	In	Gauteng	Gambling	 Board,	 the	MEC	 not	 only	 harassed	 the	 Board	 to	 act	 in	 a	
financially	 irresponsible	 and	 unlawful	 manner,	 to	 inappropriately	 accommodate	 a	
private	entity	in	its	offices,	to	vacate	its	own	expensively	and	recently-acquired	official	
office	space	and	move	into	rented	premises,	but	she	also	threatened	Board	Members	
and	purported	to	dismiss	them	for	patently	unlawful	reasons.		How	that	could	ever	be	
likened	 to	 lawful	 steps	 geared	 at	 the	 enforcement	 of	 a	 challengeable	 but	 lawfully	
taken	 Council	 policy	 decision	 is	 difficult	 to	 understand.		 It	 needs	 to	 be	 stated	
categorically,	that	no	aspect	of	our	law	requires	of	any	entity	or	person	to	desist	from	
implementing	an	apparently	lawful	decision	simply	because	an	application,	that	might	
even	 be	 dismissed,	 has	 been	 launched	 to	 hopefully	 stall	 that	 implementation.		 Any	
decision	to	that	effect	lacks	a	sound	jurisprudential	basis	and	is	not	part	of	our	law.		It	
is	a	restraining	order	itself,	as	opposed	to	the	sheer	hope	or	fear	of	one	being	granted,	
that	can	in	law	restrain.		To	suggest	otherwise,	reduces	the	actual	grant	of	an	interdict	
to	a	superfluity.	

[75]	For	these	reasons,	there	was	no	obligation	on	Council	to	desist	from	removing	old	
street	names	upon	becoming	aware	that	an	urgent	application	for	a	restraining	order	
had	been	filed.		Only	sheer	choice	or	discretion,	but	certainly	not	any	legal	obligation	
or	 barrier,	 would	 lead	 to	 action	 being	 desisted	 from	 in	 anticipation	 of	 a	 successful	
challenge	or	application	for	an	interdict.”	

Answer 

60. I now turn to deal with the allegations set out in the Applicant’s founding 

affidavit ad seriatim. 

61. AD PARAGRAPHS 1 – 4: 

Save to point out that the Applicant has not made any reference to his  four 

day tenure and to deny the veracity of his allegations, I admit the contents 

hereof. 

 

62. AD PARAGRAPHS 5 - 9: 
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I reiterate that the Applicant has responded to the allegations levelled against 

him. 

63. AD PARAGRAPH 10: 

63.1. I deny the allegations contained herein. 

63.2. The Applicant was appointed as the Minister of Finance by the 

Second Respondent for four days.  Having been removed after such 

a short period, he had to have been aware of the reasons for his 

removal. 

63.3. To contend to the contrary, stretches credulity beyond belief and 

indicates blatant dishonesty on the part of the Applicant. 

63.4. The Applicant’s appointment and subsequent removal were the 

subject matter of national and international media publications 

including but not restricted to numerous cartoons.  

64. AD PARAGRAPHS 11 & 12: 

64.1. The allegations contained herein are denied. 

64.2. The Applicant responded to the allegations. 

64.3. The Applicant seeks to rely upon the Constitution for procedural 

fairness but has not had any regard to the powers and protection 

given to the First Respondent therein. 
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65. AD PARAGRAPH 13: 

Annexure “B” contains a composite response to the First Respondent’s letter 

and the publication thereof in these papers constitutes a criminal offence. 

66. AD PARAGRAPHS 14 - 17: 

66.1. There is no basis upon which the Applicant can request a “record of 

evidence” in terms of section 7(2) of the Public Protector Act. 

66.2. The Applicant was provided with an opportunity to respond and did 

so.   

66.3. There is no indication that his comments were not taken into account 

in her report.  This is pure speculation on his part.   

66.4. The Applicant has responded to these allegations in the media and 

Parliament.  He was consequently well aware of these allegations, his 

appointment and subsequent removal from the position of Minister of 

Finance. 

66.5. It is a matter of public record that the EFF questioned the Applicant 

on his short tenure as the Minister of Finance and his relationship with 

the Gupta family in and out of Parliament.   

66.6. The Applicant is internationally renowned for holding the world record 

for having served as the Minister of Finance for the shortest period of 

time in the history of mankind. 
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67. AD PARAGRAPHS 18 – 20: 

67.1. I reiterate that the Applicant has had more than sufficient time to 

respond as he has done.   

67.2. Having known about these allegations for so long, the Applicant has 

created his own urgency. 

68. AD PARAGRAPH 21 & 22: 

68.1. For all of the above detailed reasons, I deny that the Applicant’s 

reputation is capable of being further damaged. He has been the 

subject of international and national ridicule since his short stint.   

68.2. Additionally, the Applicant has refused to publically distance himself 

from the Gupta family.  Consequently, on his own version, he is proud 

to be associated with them. 

68.3. Consequently, any allegiance to the Gupta family that may be 

attributed to him by the First Respondent would be well founded by 

his own admission. 

68.4. Any perceived damage to his reputation that may have been caused 

by such an association, had already occurred on account of his own 

conduct prior to the compilation of the First Respondent’s report. 

69. AD PARAGRAPH 23: 

69.1. The allegations contained herein are denied. 
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69.2. The Applicant has publically aligned himself with the Gupta family. 

69.3. Having publically done so, the Applicant may not claim irreparable 

harm or relief by way of interdict. 

69.4. Should it, however, be found that the Applicant may have suffered 

some future damages, this would not substantiate the granting of an 

interdict but would possibly and very remotely entitle him to claim 

damages or review any such report.  

69.5. Consequently, he does have alternative remedies available to him. 

70. AD PARAGRAPHS 24 & 25: 

70.1. The allegations contained herein are denied. 

70.2. There is no basis in law to interdict the finalization and publication of a 

report by the First Respondent on the basis that it may contain 

findings and recommendations adverse to the Applicant. 

70.3. The Applicant has been aware of the allegations levelled against him 

by virtue of his short tenure as the Minister of Finance and his 

association with the Gupta family.  These are objective facts that he 

has not distanced himself from or even referred to in his founding 

affidavit. 

70.4. The Applicant was given more than adequate information of the 

allegations levelled against him in the First Respondent’s letter  

(paragraph 6 of Annexure “A” to his affidavit) and he has chosen to 
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evade answering them (paragraph 2.5 of Annexure “B” to his 

affidavit). 

70.5. An illustration of his evasiveness is his response to paragraph 6.2 in 

which the allegation is detailed as being that he frequently visits the 

Saxonwold residence of the Gupta family.  In response thereto, he 

denies the contents of being false but requests evidence and 

information.  Surely, his denial is adequate and will be taken into 

account by the First Respondent in her final report. 

70.6. In the face of his denial, there is no basis to request further detailed 

information as to the dates and times of his “frequent visits” which he 

contends never occurred.   

Notification 

71. This application to intervene must be treated as urgent.  The Intervening 

Parties only became aware of the current application from media reports 

during the afternoon of 13 October 2016.  As soon as they became aware, 

appropriate steps were taken to secure availability of Counsel and obtain the 

necessary papers that had been filed by the respective parties.   These papers 

were only completed after 02h00 on 14 October 2016 and were served soon 

thereafter.   

72. It is accordingly submitted that there was no delay on the part of the 

Intervening Applicants. 
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Counter Application 

73. The Intervening Applicants also seek an order specifically compelling the First 

Respondent to release the report forthwith.  It is common cause that the First 

Respondent had planned to release her report on 14 October 2016.  No 

reason has been provided justifying a delay in this regard.  There is an 

overwhelming public interest for the release of the report.  In addition, the 

Intervening Parties being representatives of large constituencies in the 

National Assembly are entitled to know whether or not the allegations of “State 

Capture” are founded or unfounded.  Moreover, the obligations imposed by 

section 182(5) of the Constitution read with section 8 of the Public Protector 

Act call for the release of the report to the public without unnecessary delays. 

74. In any event, a proper case has not been made out for urgent interdictory relief 

by either the Applicant or the Second Respondent.  The interests of justice 

dictate that the First Respondent be ordered to publish her report forthwith and 

before 15 October 2016.   

75. Consequently, I respectfully pray that the relief sought in the notice of 

intervention and counter application with punitive costs on an attorney and own 

client scale including the costs of two Counsel where applicable be granted. 

WHEREFORE I pray that the Intervening Parties be granted leave to intervene in 

these proceedings, that the relief sought by the Applicant and the Second 

Respondent be refused and that the relief sought in the counter application be 

granted with punitive costs orders. 
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DEPONENT 
 

I hereby certify that the deponent knows and understands the contents of this 

affidavit and that it is to the best of his knowledge both true and correct.  This 

affidavit was signed and sworn to before me at _________________on this ____day 

of_____________ 2016. 

 

         

       

________________________ 

COMMISSIONER OF OATHS 

FULL NAMES: 

ADDRESS: 

CAPACITY: 


