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Protect Yourself When Selling a House 
Suggestions for the Prospective Seller 

 
                              2019 Printing  
 
This brochure was prepared courtesy of the Georgia 
Association of REALTORS® to help sellers with the house 
selling process. The recommendations herein are general in 
nature and are not intended to be exhaustive. Some of the 
recommendations may not apply to specific properties. 
Sellers are encouraged to consult with experts and 
professionals of their own choosing to ensure that they are 
protected in selling a house. 
 
 
Sellers should take reasonable steps to protect themselves 
in the house selling process. This brochure contains some 
general suggestions on how sellers can do this. 
 
Be realistic in setting a sales price. All sellers want to get 
the highest possible sales price for their houses; however, if 
you set the sales price too high, your house may sit on the 
market unsold. One way to determine if the sales price 
reflects current market conditions is to study the listing and 
sales prices of other comparable houses in your 
neighborhood. Your REALTOR® can normally help you 
obtain this information.  Setting a sales price for your house 
consistent with market conditions will help ensure that your 
house is sold within a realistic timeframe. 
 
Understand your disclosure obligations. Sellers have a 
duty to disclose latent or hidden defects in their properties 
that are not readily apparent from a reasonable inspection of 
the property. In addition, if any dwelling on the property was 
constructed prior to 1978, the Seller must provide the Buyer 
with a written Lead-Based Paint Disclosure prior to the 
contract being signed. Your REALTOR® can provide you 
with a copy of this federally mandated disclosure. 
Disclosures should be in writing and whenever possible, 
incorporated into the purchase and sale contract to avoid 
any question regarding whether or not they were received. 
The Georgia Association of REALTORS® has prepared the 
form Seller’s Property Disclosure Statement as an exhibit to 
the purchase and sale contract to help sellers make proper 
disclosure. In the event there are changes to the condition of 
your house, you are also required   to update the Seller’s 
Property Disclosure Statement through the date of closing. 
You cannot avoid disclosure obligations by selling a house in 
“as is” condition. Known hidden defects must be disclosed. 
 
 
 
 
 
 
 
 
 

Prepare the property for showing.  To be viewed in its 
best light by prospective buyers, your house should be 
clean, clutter free, inviting and accessible. A REALTOR® 
can help make recommendations on how best to prepare 
your house. A major element of any marketing program to 
sell a house is motivating the real estate brokerage 
community to show your house to potential buyers. To 
maximize the likelihood of a sale, the house must be  
available for showing on short notice at the convenience of a  
prospective buyer. However, you should never allow your 
house to be shown to a buyer without the REALTOR® 
present. Prior to making the house available for showings, 
you should remove from the property fixtures that you plan 
to take with you. Since strangers will have access to the 
house, you should put prescription drugs, keys, checkbooks, 
jewelry, and other valuables in a safe place. For added 
safety, when you are in your house, keep the door locked. In 
this way, no one can inadvertently enter your house at an 
inopportune time. Your REALTOR® can provide a lockbox 
for your property which securely tracks who has accessed 
your property. 
 
Have important information ready for buyers. Buyers are 
growing increasingly sophisticated in making house-buying 
decisions. They routinely ask sellers for information about 
the property to aid them in their decision-making process 
including surveys, a Seller’s Property Disclosure Statement, 
termite reports and/ or termite bonds, information about 
utility costs and homeowner association fees and dues. To 
the extent you can have this information readily available for 
buyers, it will make the buyer’s decision-making process 
easier and quicker and thus increase the likelihood of a sale. 
Being transparent in sharing information can also help 
create a positive impression that you have nothing to hide. 
Depending on the nature of your property, your REALTOR® 
can also help you identify other specialized information that 
buyers may request.  
 
Remember that real estate sales contracts must be in 
writing to be enforceable. In Georgia, with limited 
exception, purchase and sale agreements must be in writing 
to be enforceable. Verbal offers and acceptances will not 
create an enforceable contract. You should also avoid trying 
to come to a verbal agreement with a buyer on the thought 
that it can be later reduced to writing. In many instances, the 
process of trying to reduce a verbal agreement to writing 
leads to disputes over the nature of the agreement between 
the parties. The best rule of thumb is that if a buyer is not 
willing to take the time to put an offer in writing, the buyer is 
either not interested in the house or does not think the offer 
will be accepted. 
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Read and keep a copy of contracts. A purchase and sale 
agreement is a legally binding contract. You should read it in 
its entirety before signing in order to ensure that it reflects 
the entire business agreement of the parties. Verbal 
promises not included in the contract are generally 
unenforceable. You should comply with all timeframes in a 
contract since missing a deadline can leave you in breach of 
contract. Get an early start on making agreed upon repairs 
to avoid missing time deadlines. You should also keep a 
complete copy of any contract you signed in the event a 
dispute arises regarding the authenticity of the contract. 
 
A contract is not a guarantee. Just because a buyer has 
contracted to purchase a property does not necessarily 
mean that the contract will ultimately close. Many contracts 
contain a due diligence period during which the buyer can 
inspect and evaluate the property and terminate the contract 
without penalty. Other contracts are subject to contingencies 
that if not fulfilled will cause a contract to fail. If the buyer 
terminates the contract, either during the due diligence 
period or because of a failed contingency, the holder of the 
earnest money will normally return it to the buyer. On 
occasion, buyers also breach the contracts they sign. Unless 
you can afford to own two homes, you should avoid making 
a permanent commitment to buy a new house until after the 
closing of your existing house has occurred. 
 
Be proactive with issues of concerns to buyers. Many 
houses contain some defect or condition that will cause a 
buyer to think twice about buying the house. Some 
houses are in flood plains or have basements or garages 
that leak. Many houses have termite damage or are in 
need of repair. Other houses have settlement damage or 
contain building products that may be dangerous or that have 
been the subject of litigation such as aluminum wiring, 
polybutylene in plumbing service lines, and certain kinds 
of siding. Being forthright in disclosing and/or fixing 
problems is the best way to get buyers comfortable that 
you are not hiding a serious problem with the house. 
Buyers tend to fear the unknown far more than the known. 
Knowing about a problem with a house may cause a buyer 
to factor in the cost of fixing it into their offer price. Fearing 
that the seller is hiding something will cause many buyers 
to terminate a contract during the due diligence period and 
look for another property. 
 
Understand obligations to convey title to the property. 
Most contracts require the seller to convey good and 
marketable legal title to the property at closing free and clear 
of mortgages, liens, and title defects. Therefore, you should 
know how much money you will need to pay off mortgages 
and other liens on the property, fund any agreed upon seller 
contributions at closing and pay real estate commissions. If 
you anticipate having insufficient proceeds from the sale to 
meet your obligations, discuss that probability with your 
REALTOR® as soon as possible. In such an event, you may 
be eligible for a short sale or a federal mortgage loan 
modification program. If you know of a potential title problem 
with the property, you should also discuss it with your 
REALTOR®. The sooner professionals can address title 
problems, the easier it will be to close the sales transaction 
later. 

Comply with fair housing laws. In selling your house you 
cannot discriminate on the basis of race, color, religion, 
national origin, sex, disability, or familial status. In addition, 
REALTORS® cannot discriminate on the basis of sexual 
orientation or gender identity. Since REALTORS® have a 
commitment and obligation to provide equal housing 
opportunities to all and to comply with our state and federal 
fair housing laws, you should not ask the REALTOR® to do 
anything contrary to these laws. Violating our fair housing 
laws can result in significant financial penalties to the 
violator. 
 
Have a plan for pets. Sellers should have a plan to keep 
visitors safe from pets and pets safe from visitors. Boarding 
pets or keeping them in locked crates during showings, 
prevent pets from escaping and visitors from becoming 
scared or injured. Sellers should leave a note in a 
conspicuous place explaining whether there are pets on the 
property, where they are located, the type and number of 
pets and any special warnings regarding the pets. Sellers 
should not assume that a gentle, loving pet will remain so in 
the presence of strangers. Sellers should also be aware that 
many buyers with allergies will not enter a house with a pet. 
 
Beware of Cyber Fraud. Fraudulent e-mails attempting to 
get you to wire money to criminal computer hackers are 
increasingly common in real estate transactions. Under this 
scam, computer hackers fraudulently assume the online 
identity of the actual mortgage lender, closing attorney, 
and/or real estate broker with whom you are working in the 
real estate transaction. Posing as a legitimate company, 
they then direct you to wire money to them. In many cases, 
the fraudulent e-mail is sent from what appears to be the 
authentic webpage of the legitimate company responsible 
for sending the wiring instructions. 
 
You should use great caution in sending or receiving funds 
based solely on wiring instructions sent to you by e-mail. 
Independently verifying the wiring instructions with someone 
from the company sending them is the best way to prevent 
fraud. In particular, you should treat as highly suspect any 
follow up e-mails you receive from a mortgage lender, 
closing attorney, and/or real estate broker directing you to 
wire funds to a revised account number. Never verify wiring 
instructions by calling a telephone number provided along 
with a second set of wiring instructions since you may end 
up receiving a fraudulent verification from the computer 
hackers trying to steal your money. Independently look up 
the telephone number of the company who is supposed to 
be sending you the wiring instructions to make sure you 
have the right one.  
 
 
 
 
 
 
 
 
 
 
 

Produced with rDocs® by Real Estate Digital, 27081 Aliso Creek Rd #200, Aliso Viejo, CA 92656, www.RealEstateDigital.com



 
 

Copyright© 2019 by Georgia Association of REALTORS®, Inc.                                                               CB10, Protect Yourself When Selling a House, Page 3 of 3, 01/01/19 

Choose a REALTOR®. Not all licensed real estate 
salespersons (or brokers) are REALTORS®. 
REALTORS® agree to abide by a Code of Ethics in their 
dealings with buyers and sellers. REALTORS® are 
members of the National Association of REALTORS® and 
participate in a local Board of REALTORS®. 
REALTORS® have valuable knowledge and industry 
training regarding how to negotiate various terms in a 
purchase and sale agreement in the best interest of the 
seller client. REALTORS® can also provide sellers with, 
and help them fill out, a pre-printed purchase and sale 
agreement form. REALTORS® routinely work with and, 
upon request, can provide sellers with the names of 
attorneys, home inspectors, termite companies and 
persons providing other services relating to real estate 
transactions. Therefore, when you need help in selling a 
property, you should always choose a REALTOR® first! 
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Real estate brokers are licensed professionals trained   to 
help   consumers   buy, sell, or lease real property. The 
business relationship between real estate brokers and 
consumers can take many forms, each of which is called a 
brokerage relationship. This brochure describes the types of 
brokerage relationships most commonly offered by real 
estate brokers. Hopefully, the brochure will make it easier 
for consumers to make informed choices on how best to 
work with a real estate broker. It should be noted that real 
estate brokers are not required to offer all of the brokerage 
relationships described in this brochure. Instead, each real 
estate broker is free to decide which of these relationships 
he or she will offer. 
 
Real Estate Brokerage Generally. As a general rule, only 
licensed real estate brokers can be paid a fee to help 
consumers buy, sell, or lease property. Many brokers have 
licensed real estate salespersons, commonly known as real 
estate agents, who act on behalf of the broker in helping 
consumers buy, sell, or lease property. While real estate 
agents can be employees of the real estate broker, most act 
as independent contractors. Real estate brokers often 
incorporate or set themselves up as limited liability 
companies or partnerships. All brokerage firms, however, 
are required to have a responsible or a qualifying broker. In 
the majority of real estate transactions, the consumer 
interacts only with his or her real estate agent and not the 
real estate broker. The real estate broker in those instances 
works behind the scenes to solve problems and support, 
supervise and assist his or her agents. 
  
Clients vs. Customer. Customer in Brokerage 
Relationships. All brokerage relationships fall into one of 
two broad categories: (a) broker-client relationships; and (b) 
broker-customer relationships. In a broker-client 
relationship, the real estate broker is representing the client 
and is acting as his or her legal agent in buying, selling, or 
leasing property. In Georgia, a broker-client relationship can 
only be formed by the parties entering into a written 
agreement. The agreement must explain, among other 
things, how the broker will be paid, the duty of the broker to 
keep client confidences, and the types of client or agency 
relationships offered by the broker. 
 
 
 
 
 
 
 
 
 
 
 

The other type of brokerage relationship is known as a 
broker-customer relationship. With this type of relationship, 
the broker is not representing the customer in a legal or 
agency capacity. However, the broker can still work with the 
customer and help him or her by performing what are known 
as ministerial acts. These include, for example, identifying 
property for sale or lease, providing pre-printed real estate 
form contracts, preparing real estate contracts at the 
direction of the customer, and locating lenders, inspectors, 
and closing attorneys on behalf of the customer. The 
different types of brokerage relationships within each of 
these categories are discussed below. 
 
Broker-Client Relationships: 
 
(a)  Seller Agency/Landlord Agency: Seller agency occurs 
when the real estate broker is representing the seller in 
selling his or her property. This type of brokerage 
relationship is created by the seller and the broker entering 
into a written contract known as a listing agreement. The 
listing agreement gives the broker, commonly referred to as 
the listing broker, the right to market the property for sale at 
a specific price and for a defined period of time. If the broker 
is successful in finding a buyer ready, willing, and able to 
purchase the property, the broker would normally be paid a 
fee or commission upon the closing of the transaction. This 
fee or commission is often shared with other real estate 
brokers, under what are known as cooperative brokerage 
agreements, if they or their agents find the buyer. Seller 
agency is also sometimes called listing agency. Landlord 
agency is different from seller agency in that the listing 
broker is assisting the property owner in leasing rather than 
selling property. 
 
(b)  Buyer Agency/Tenant Agency: Buyer agency occurs 
when the real estate broker represents the buyer in locating 
and assisting the buyer in negotiating for the purchase of 
property suitable to the buyer. A buyer agency is created 
when the buyer enters into an agreement commonly known 
as a buyer brokerage agreement. A real estate broker can 
be compensated by one party yet represent another party. 
Therefore, in some buyer brokerage agreements, the fee or 
commission received by the buyer’s broker is actually a 
portion of the fee or commission paid by the seller to the 
listing broker. In these situations, the seller also agrees that 
the listing broker will share the commission or fee with any 
buyer’s broker who finds a buyer ready, willing and able to 
purchase the property. With some buyer brokerage 
agreements, the buyer pays a fee or commission directly to 
his or her broker. Buyer agency is sometimes referred to as 
buyer brokerage. Tenant agency is different from buyer 
agency in that the broker is representing     a consumer who 
is seeking to lease rather than purchase property. 
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(c)  Designated Agency: In some real estate transactions, 
the real estate agent representing the buyer and the real 
estate agent representing the seller both work for the same 
broker or brokerage firm. In such a transaction, the broker 
may allow each agent to exclusively represent their 
respective clients. This type of brokerage relationship is 
known as designated agency. In a designated agency 
transaction, the designated agent for the buyer owes the 
same duties to the buyer as if the agent was acting only as a 
buyer’s agent. Similarly, the designated agent for the seller 
owes the same duties to the seller as if the agent was acting 
only as the seller’s agent. With designated agency, each 
designated agent is prohibited from disclosing to anyone 
other than his or her broker any information requested to be 
kept confidential by the client unless the information is 
otherwise required to be disclosed by law. Therefore, 
designated agents may not disclose such confidential 
information to other agents in the company. The broker is 
also prohibited from revealing any confidential information 
he or she has received from one designated agent to the 
other designated agent, unless the information is otherwise 
required to be disclosed by law. Confidential information is 
denied as any information that could harm the client’s 
negotiating position which information the client has not 
consented to be disclosed. In Georgia, designated agency is 
denied by state statute not to be dual agency. 
 
(d)  Dual Agency: Georgia law allows both parties to agree 
to have one agent or broker represent them in a real estate 
transaction at the same time. In other words, the agent or 
broker has a client relationship with all parties to the 
transaction without acting in a designated agency capacity. 
In these situations, neither party is exclusively represented 
by a designated real estate agent.  This type of brokerage 
relationship is called “dual agency”. 
 
Georgia law allows real estate brokers to act as dual agents 
if they first get the written consent of both parties. The 
written consent must contain the following: (1) a description 
of the types of transactions in which the licensee will serve 
as a dual agent; (2) a statement that as a dual agent, the 
licensee represents two clients whose interests could be 
different or even adverse; (3) a statement that the dual 
agent will disclose all adverse material facts regarding the  
transaction  known to the dual agent to all parties to the 
transaction except for information that is  made  confidential 
by request of another client and that is not allowed or 
required by law to be disclosed; (4) a statement that the 
licensee will disclose to each client in the transaction the 
nature of any material relationship the licensee or his or her 
broker have with other clients in the transaction  other  than  
incidental  to the transaction; (5) a statement that the client 
does not have to consent to the dual agency; and 
(6) a statement that the client’s consent has been given 
voluntarily and that the client has read and understood the 
brokerage engagement agreement. This special consent is 
required because of the potential for conflicts of interest in 
dual agency transactions. 
 
 
 
 
 
 
 
 

(e) Subagency: Subagency occurs when one real estate 
broker is appointed by another real estate broker as a 
subagent to assist the broker    in performing its duties. In a 
typical Subagency transaction, a listing broker practicing 
Subagency might appoint the broker working with the buyer 
as his or her subagent. The broker acting as the subagent 
would work with the buyer but would represent the seller. 
The buyer then was the customer of the broker acting as a 
subagent, but the seller would be his or her client. 
Subagency relationships between real estate brokers in 
Georgia, while once the norm, are much less common 
today. 
 
Broker-Customer Relationships: 
 
(a) Transaction Brokerage: A transaction brokerage 
relationship is one in which a real estate broker or brokers 
assists both parties in     a real estate transaction but does 
not enter into   a client relationship with, nor represents, 
either party. In a transaction brokerage relationship, the 
broker treats both parties as customers and can only 
perform ministerial acts for either party, including the 
following: (1) identifying   property; (2) providing real estate 
statistics and information of property; (3) providing 
preprinted real estate form contracts; (4) acting as a scribe 
in the preparation of form contracts; (5) locating relevant 
professionals, such as architects, engineers, surveyors, 
inspectors, lenders, insurance agents, and attorneys; and 
(6) identifying facilities such as schools, shopping centers, 
and places of worship. 
 
(b)  Brokers May Help Parties Other Than Their Clients: 
Brokers who represent one party in a real estate transaction 
as a client can still help the other party in the transaction by 
performing ministerial duties for the other party (of the type 
described under transaction brokerage section). When a 
real estate broker works with a party as a customer or client, 
the broker may not knowingly give the party false 
information. 
 
Always Choose a REALTOR®. This brochure has been 
prepared as a public service by the Georgia Association of 
REALTORS®. REALTOR® is a registered collective 
membership mark which may be used only by real estate 
professionals who are members of the National Association 
of REALTORS® and subscribe to its strict Code of Ethics. 
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This brochure was prepared courtesy of the Georgia 
Association of REALTORS® to help buyers and sellers in 
Georgia learn more about Short Sale and Distressed 
Properties.  The information herein is general in nature and 
is not intended to be exhaustive. Some of the information 
may not apply to specific properties. Buyers and Sellers are 
encouraged to consult with experts and professionals of 
their own choosing to ensure that they are protected. 
 
 
Property owners who run into financial difficulties often try to 
sell their properties quickly in an effort to avoid foreclosure. 
In many cases, getting rid of a property under these 
circumstances will result in the owner losing money. This is 
because the need to sell a property quickly usually means 
that the owner does not have the luxury of waiting for the 
very best offer. Still, the finality of a sale can be a relief to 
the owner because of the certainty of knowing that a 
financial burden has been lifted. This is one reason why 
buyers looking for bargains in the real estate market will 
often seek out distressed sales. The buyers who find 
success in this area are usually the ones with an ability to 
close quickly. This brochure will answer some of the most 
commonly asked questions of buyers and sellers regarding 
distressed sales. 
 
What is a short sale and why will some lenders take less 
than the full amount they are owed? The most common 
type of distressed sale of real estate is known as a short 
sale. This is where the amount owed on a mortgage is more 
than the property is worth and the lender allows the property 
to be sold (or sold short) for less than the outstanding 
mortgage balance. While this normally results in the lender 
losing money, lenders also typically lose money when they 
foreclose on a property. Therefore, in deciding whether or 
not to approve a short sale, or pursue the foreclosure of the 
property, instead, most lenders will evaluate which option, 
foreclosure or short sale, will likely result in their losing the 
least amount of money. As the value of properties has 
rebounded in many housing markets, more lenders are 
deciding that foreclosing on a property is the best way to 
minimize their financial losses. 
 
 
 
 
 
 
 
 
 
 
 
 

 
Who typically is approved for a short sale? A property 
owner usually has to have a serious financial hardship for 
the lender to approve the short sale of the owner’s property. 
The fact that the property has gone down in value is not in 
and of itself a hardship. Instead, the owner normally has to 
prove, to the lender’s satisfaction, that he or she can no 
longer afford to pay the existing mortgage due to such 
things as job loss, divorce, serious illness or business 
failure. Even if the owner is experiencing a significant 
hardship, most lenders will only approve a short sale as part 
of    a transaction where the seller has contracted to sell the 
property to a specific buyer on agreed upon terms and 
conditions. In this way, the lender can quantify    its losses 
and compare them to what it would lose in the event the 
lender pursued the foreclosure of the property as an 
alternative. 
 
What documents will the lender ask for in deciding 
whether to approve a short sale? While every lender has 
its own requirements, all lenders need a thorough 
understanding of the owner’s financial position in deciding 
whether or not to approve a short sale. Therefore, lenders 
will typically request that the owner provide detailed 
evidence of the seller’s financial inability to pay the 
mortgage, including copies of checking and savings account 
statements, 2 years’ tax returns, a financial worksheet, most 
recent mortgage statement, most recent paystubs, a 
hardship letter and other similar documents. Giving the 
lender most of what it needs will not work. Lenders will 
normally not process a request for a short sale until all of the 
required documents are provided to the lender. Most lenders 
now have a short sale department that is available to assist 
sellers with financial   difficulties. 
 
Are there other options besides a short sale that are 
available to a property owner? Property owners who are 
experiencing financial difficulties are encouraged to seek 
professional guidance from an attorney, accountant, 
financial advisor or other expert and this brochure should 
not be a substitute for seeking such advice. Speaking with 
the lender directly is another good way to determine what 
options the owner might have. For example, some lenders 
are willing to delay taking action to foreclose on the property 
as part of what is known as a forbearance agreement. 
Others may allow the owner to refinance the mortgage if the 
owner can demonstrate that he or she can afford the 
reduced monthly mortgage payment. Other lenders may 
suggest that the owner deed the property back to the lender 
in lieu of foreclosure. In other instances, bankruptcy may be 
an option for the owner. Keeping the lines of communication 
open with the lender and obtaining expert advice are the 
best ways for an owner to understand his or her rights and 
decide what course of action best suits his or her needs. 
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Will a distressed sale affect an owner’s credit score? 
Any time the lender takes less than the full amount that is 
owed on a mortgage, either because of a foreclosure, short 
sale or otherwise, the owner should expect that his or her 
credit will be adversely affected for some number of years. 
The impact is usually less with a short sale than with a 
foreclosure but there are still negative consequences. 
  
Are there tax ramifications to a short sale or other loan 
forgiveness? With few exceptions, if any portion of a 
mortgage loan is forgiven by the lender, the amount written 
off is treated as income to the borrower. So, for example, if a 
lender approves a short sale and writes off $50,000 on a 
mortgage loan, this amount     is treated as income to the 
owner on which taxes will be owed. There was a federal law 
which gave tax relief to property owners who sold property 
in a short sale. This program, however, expired at the end of 
2013. Other federal programs designed to help owners with 
mortgages they could no longer afford have similarly 
expired. 
 
Can the lender approve a short sale but still pursue the 
owner for a deficiency? The answer to this question is yes. 
Some lenders will only approve a short sale if the owner 
signs a note promising to repay the amount of money that 
the lender is writing off. The approval of a short sale is no 
guarantee that the unpaid portion of the loan will be 
forgiven. Therefore, Owners should try to enter into a written 
agreement with the lender confirming how any deficiency 
will be treated. An attorney can advise the owner on the 
legality of such an agreement. 
 
Can the listing agent negotiate the short sale on behalf 
of the owner? The answer to this question is no. Real 
estate licensees are not permitted to negotiate a short sale 
for a property owner under Georgia law. However, real 
estate licensees can help the owner in filling out the 
paperwork or in providing needed information to the lender 
so long as they charge no fee for doing this other than their 
normal real estate commission. 
 
How long does it take to get a short sale approved? 
Even when the owner meets the lender’s criteria for being 
approved for a short sale, it can still take months for the 
short sale to be approved. Therefore, when selling a 
property, the property owner and the buyer must both be 
patient while the approval of the short sale by the lender is 
being considered. Buying a short sale is usually not a good 
option for buyers who need to close by a particular date. 
 
Can a relative buy the owner’s house in a short sale? A 
distressed sale transaction must be an arms-length 
transaction. The seller and buyer must acknowledge that 
they are not related to one another and the property is being 
sold to a buyer who freely and fairly negotiated its purchase. 
At or before closing, the lender will typically require the 
seller and the seller’s broker to sign an acknowledgment or 
affidavit that the transaction is arms-length. 
 
 
 
 
 
 
 
 

Can the owner rent back the property that is being sold 
as a short sale from the new owner? The answer to this 
question will vary from lender to lender. Therefore, sellers 
should check with their lender to determine its policy on this 
issue. In the early days of the last severe economic 
downturn, most lenders would not permit the seller in a short 
sale to continue to reside in the property as a tenant after 
the property had been sold. However, some lenders have 
now changed their position on this issue in an effort to 
promote greater community stability. 
 
Are special provisions usually included in a purchase 
and sale agreement to reflect that the property is being 
sold as a short sale?  The answer to this question is yes. 
Most purchase and sale agreements on properties being 
sold as short sales will state that the agreement is subject to 
the agreement    of the lender to take less than what is owed 
on the mortgage so that the amount paid by the buyer will 
be sufficient to clear title and pay the amounts needed to 
close the transaction, including the fees of the closing 
attorney and the commission of the real estate broker. This 
gives the lender almost complete discretion to either 
approve or disapprove the ultimate sale of the property. 
Buyers will often try to protect themselves against overly 
long delays by including a provision in the purchase and 
sale agreement that if the property   is not approved for a 
short sale by a particular date, the buyer can terminate the 
contract. They will also sometimes set the closing date to be 
a certain number of days from the date that the short sale is 
approved    by the lender. Some buyers of distressed 
properties try to delay paying for property inspections until 
after the short sale is approved. However, there is a greater 
likelihood that the short sale will be approved when there 
are no unfulfilled contingencies in the purchase and sale 
agreement and the buyer is ready to close. 
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