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This brochure was prepared courtesy of the Georgia
Association of REALTORS® to help buyers with the home
buying process. The recommendations herein are general in
nature and are not intended to be exhaustive. Some of the
recommendations may not apply to specific properties.
Buyers are encouraged to consult with experts and
professionals of their own choosing to ensure that they are
protected in buying a home.
There are few things in life as exciting as buying a home.
However, since homes are one of the largest purchases
most of us will ever make, buyers should take reasonable
steps to protect themselves in the home buying process.
This brochure contains some general suggestions on how
buyers can do this.
Read and keep a copy of any signed contract. A
purchase and sale agreement is a legally binding contract. It
should be read in its entirety by the buyer before it is signed
to ensure that it reflects the business agreement of the
parties. Verbal promises not included in the contract are
generally unenforceable. Buyers should comply with all time
deadlines in a contract since missing a deadline can leave
the buyer in breach of contract. Getting an early start on
arranging such things as inspections and financing is the
best way for buyers to avoid missing deadlines. The buyer
should also keep a complete copy of any contract that he or
she has signed in the event a dispute arises regarding the
authenticity of the contract.
Have the home inspected by a professional home
inspector. Home inspectors help buyers evaluate the
condition of the home based upon one or more visual
inspections of the property. Most homes have at least a few
items that will need to be repaired and/or replaced. A
professional home inspector can assist in identifying these
items by performing an inspection of the property. Requests
for repairs are normally received more favorably by sellers
when the need for the repairs has been documented in the
report of a professional home inspector. Many home
inspectors are members of professional associations that,
among other things, require their members to perform a
standardized inspection of the property. Buyers are
encouraged to ask inspectors about their qualifications and
expertise in inspecting homes before selecting an inspector.

Inspect the neighborhood in which the home is located.
The neighborhood in which a home is located can be as
important as the home itself. Buyers should familiarize
themselves with the neighborhood in which the homes they
are considering buying are located to determine if there are
any objectionable conditions nearby. If buyers go far enough
away from any home, they will eventually discover some
neighborhood condition that they wish were not there. What
those conditions are and how far away they need to be from
a house before they are no longer a concern is a decision
that only the buyer can make. For example, a nearby
grocery store may be a convenience for some buyers and a
disruptive commercial use for others. Buyers can also
contact local governmental planning officials to determine
what changes, if any, are anticipated in a neighborhood over
time.
Have the home inspected for termites and other wood
destroying organisms and obtain an Official Georgia
Wood Infestation Inspection Report that can only be
prepared by a licensed pest control company. Buyers
should have the home they are buying inspected by a
licensed Georgia pest control company for evidence of
termites and other wood destroying organisms (including
powder post beetles, wood boring beetles, dry wood
termites and wood decay fungi). The inspection should be
done even if the home has a transferable termite warranty
since these warranties normally contain exclusions. As a
result, buyers can understand risks they may be assuming
in this area by having an inspection performed. Obtaining an
Official Georgia Wood Infestation Inspection Report will
identify the areas in the house where there is evidence of
both active and previous infestation from termites and other
wood destroying organisms. Buyers should also review any
termite warranty being transferred by the seller to determine
what is covered and the cost of maintaining the warranty.
Some termite warranties cover both retreatment and repair
while others are limited only to re-treatment.

Amy Sutherland
THIS FORM IS COPYRIGHTED AND MAY ONLY BE USED IN REAL ESTATE TRANSACTIONS IN WHICH _____________________________
IS INVOLVED AS A REAL ESTATE
LICENSEE. UNAUTHORIZED USE OF THE FORM MAY RESULT IN LEGAL SANCTIONS BEING BROUGHT AGAINST THE USER AND SHOULD BE REPORTED TO THE
GEORGIA ASSOCIATION OF REALTORS® AT (770) 451-1831.
Copyright© 2019 by Georgia Association of REALTORS®, Inc.
CB13, Protect Yourself When Buying a Home, Page 1 of 3, 01/01/19
Produced with rDocs® by Real Estate Digital, 27081 Aliso Creek Rd #200, Aliso Viejo, CA 92656, www.RealEstateDigital.com

Thoroughly investigate the property. There are many
other tests and studies buyers can do in deciding whether to
purchase a property. These include, for example, a radon
test to determine if the home has elevated levels of radon,
mold tests to determine if the property has high levels of
certain kinds of dangerous mold, well water tests when the
property is served by well water and septic system
inspections when the property is served by a septic system.
Homes should also be tested for lead-based paint. Normally,
this is only an issue in homes built prior to 1978 (since after
this time lead-based paint sales were prohibited). Ingestion
of lead-based paint chips or particles can cause lead
poisoning, a serious health condition, particularly in children.
Buyers of older homes should read the EPA brochure
entitled “Protect Yourself from Lead in Your Home”.
Renovators of older homes should read the EPA’s Renovate
Right brochure and other related materials.
Websites exist that identify certain (but not necessarily all)
homes which have been used to manufacture
methamphetamine and/or certain other illegal substances.
Websites also exists to help identify if a registered sex
offender resides in the neighborhood.
Repairs to a home can range from simple cosmetic fixes to
repairs done as the result of substantial damage. Some
repairs require, and some do not require, a permit from the
governmental jurisdiction in which the property is located.
Major systems replacement, certain renovations, and/or
structural additions to the main dwelling require a permit in
Georgia. Permits are issued to ensure public safety and are
sometimes completed with the issuing of a certificate of
occupancy (“CO”) or other documentation showing that the
responsible governmental entity has inspected and
approved the work. Specific information about permitting
requirements for the property you are considering buying
may be found online at https://dca.ga.gov.
Many factors can affect the value of a property and the
ability of an owner to use and enjoy it. These include, for
example, the school district in which the property is located,
whether the property is subject to flooding, the availability
and cost of property insurance, whether the property is
subject to recorded covenants and the nature of those
covenants, quality of repairs and renovations, permitting
issuance, the governmental jurisdiction in which the property
is located and whether the property is on an historic registry
or in a special tax or zoning district.
Sellers are required to disclose known latent defects in a
home; but as a buyer, before completing the purchase of a
home, you are encouraged to use reasonable diligence to
investigate the property you are buying for issues of special
concern to you.
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Get a survey of the property. Buyers are encouraged to
get surveys of the properties they are considering buying so
that they know where the exact boundary lines of the
properties are located. Buyers should request that the
survey identify the location of any easements of record,
whether there are encroachments onto or off of the property
and whether the property is in a flood plain. Surveys are not
normally done in the sale of condominium units. However, a
buyer can review the condominium plat to see the location
of the property that is a part of the condominium.
Make sure that an undeveloped lot can be developed. In
most parts of Georgia, lots cannot be developed for
residential purposes unless they are properly zoned, have
access to a public road and are served by water and sewer.
If there is no ability to connect the lot to a public sewer, the
buyer should verify that the lot can accommodate a septic
system. This is done by having a licensed engineer perform
a percolation test and evaluate whether the lot is sufficiently
large for a septic tank and field to be installed. Similarly, if
the lot is serviced by a well or private water system, the
buyer should arrange to have the water tested to confirm
that it is safe for drinking. Meeting with the local
governmental department which issues building permits is a
great way to get information about whether and how a
vacant lot can be developed.
Buy an Owner’s Title Insurance Policy. An owner’s title
insurance policy protects the buyer if a pre- existing title
problem is discovered after the closing. Normally, a title
insurance policy is purchased and issued at the closing by
the closing attorney. A title problem can be as simple as a
neighbor claiming to own a small portion of your property
based upon a disputed fence line. However, it can also be a
serious problem, such as a forged deed, where you could
lose the title to your property. Mortgage lenders require the
buyer to pay for title insurance covering the lender’s interest
in the property. However, in a world where there is an
increasing amount of identity theft and the forging of
documents, title insurance covering the owner is also
recommended. There are different types of title insurance
policies offered in Georgia. The most comprehensive are
sometimes referred to as “enhanced title policies” and in
some cases they protect buyers from title claims arising
even after the closing date. Since the premium for title
insurance is paid only once, it is recommended that buyers
obtain the comprehensive policy.
Consider Purchasing a Home Warranty. Georgia law
does not require the seller of either a new or existing home
to provide the buyer with a home warranty. If the seller is not
offering a warranty, buyers can purchase a limited warranty
on both new and existing homes as a part of the purchase of
the home. Buyers should review the terms of any warranty
that is offered or purchased to understand what it covers
and excludes and how to file a claim.
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Beware of Cyber Fraud. Fraudulent e-mails attempting to
get you to wire money to criminal computer hackers are
increasingly common in real estate transactions. Under this
scam, computer hackers fraudulently assume the online
identity of the actual mortgage lender, closing attorney,
and/or real estate broker with whom you are working in the
real estate transaction. Posing as a legitimate company,
they then direct you to wire money to them. In many cases,
the fraudulent e-mail is sent from what appears to be the
authentic webpage of the legitimate company responsible
for sending the wiring instructions.
You should use great caution in sending or receiving funds
based solely on wiring instructions sent to you by e-mail.
Independently verifying the wiring instructions with someone
from the company sending them is the best way to prevent
fraud. In particular, you should treat as highly suspect any
follow up e-mails you receive from a mortgage lender,
closing attorney, and/or real estate broker directing you to
wire funds to a revised account number. Never verify wiring
instructions by calling a telephone number provided along
with a second set of wiring instructions since you may end
up receiving a fraudulent verification from the computer
hackers trying to steal your money. Independently look up
the telephone number of the company who is supposed to
be sending you the wiring instructions to make sure you
have the right one.

Choose a REALTOR®. Not all licensed real estate
salespersons (or brokers) are REALTORS®. REALTORS®
agree to abide by a Code of Ethics in their dealings with
buyers and sellers. REALTORS® are members of the
National Association of REALTORS® and participate in a
local Board of REALTORS®. REALTORS® typically have
valuable knowledge regarding the price at which other
homes in a neighborhood sold, how to negotiate various
terms in a purchase and sale agreement and the features of
different homes. REALTORS® can also provide buyers with
and help them fill out a pre-printed purchase and sale
agreement form. REALTORS® routinely work with and,
upon request, can provide buyers with the names of
attorneys, mortgage lenders, home inspectors, termite
companies and persons providing other services relating to
real estate transactions. Therefore, when buyers need help
in finding the right home, they should always choose a
REALTOR® first!

Be Careful to Avoid Needless Expenses. Some
companies who can appear to the untrained eye to be
conducting official government business also charge fees to
obtain a recorded or certified copy of the deed. This is an
unnecessary expense since the closing attorney normally
provides a recorded copy of the deed to the buyer as part of
the closing. However, it can take up to a month or two for
the closing attorney to get the recorded deed back from the
courthouse.
Assume the property you are viewing has audio/video
surveillance devices in operation.
Surveillance
technology has advanced to the point where it cannot be
seen and more homes have it than ever before. This means
that when buyers tour a property they should act and speak
in a manner which reflects that they are being recorded.
Conversations should be kept to a minimum and should be
of a nature which does not harm the buyer’s negotiating
position. The property is not the place to discuss the terms
of the offer the buyer is considering. Buyers should not do or
say anything that could jeopardize the buyer’s negotiating
position or alienate the seller.
Test Your Drinking Water for Lead. Buyers should test
their drinking water to confirm that it does not contain
unhealthy levels of lead. Water service lines are sometimes
constructed of lead or include lead solder which can leach
into the water. Lead is a toxic metal, a strong poison and a
serious health hazard, particularly for children. If buyers
determine during a due diligence period that there are
unhealthy levels of lead in the drinking water, buyers may
negotiate for the replacement of water service lines which
contain lead.
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Real estate brokers are licensed professionals trained to
help consumers buy, sell, or lease real property. The
business relationship between real estate brokers and
consumers can take many forms, each of which is called a
brokerage relationship. This brochure describes the types of
brokerage relationships most commonly offered by real
estate brokers. Hopefully, the brochure will make it easier
for consumers to make informed choices on how best to
work with a real estate broker. It should be noted that real
estate brokers are not required to offer all of the brokerage
relationships described in this brochure. Instead, each real
estate broker is free to decide which of these relationships
he or she will offer.

The other type of brokerage relationship is known as a
broker-customer relationship. With this type of relationship,
the broker is not representing the customer in a legal or
agency capacity. However, the broker can still work with the
customer and help him or her by performing what are known
as ministerial acts. These include, for example, identifying
property for sale or lease, providing pre-printed real estate
form contracts, preparing real estate contracts at the
direction of the customer, and locating lenders, inspectors,
and closing attorneys on behalf of the customer. The
different types of brokerage relationships within each of
these categories are discussed below.
Broker-Client Relationships:

Real Estate Brokerage Generally. As a general rule, only
licensed real estate brokers can be paid a fee to help
consumers buy, sell, or lease property. Many brokers have
licensed real estate salespersons, commonly known as real
estate agents, who act on behalf of the broker in helping
consumers buy, sell, or lease property. While real estate
agents can be employees of the real estate broker, most act
as independent contractors. Real estate brokers often
incorporate or set themselves up as limited liability
companies or partnerships. All brokerage firms, however,
are required to have a responsible or a qualifying broker. In
the majority of real estate transactions, the consumer
interacts only with his or her real estate agent and not the
real estate broker. The real estate broker in those instances
works behind the scenes to solve problems and support,
supervise and assist his or her agents.
Clients vs. Customer. Customer in Brokerage
Relationships. All brokerage relationships fall into one of
two broad categories: (a) broker-client relationships; and (b)
broker-customer
relationships.
In
a
broker-client
relationship, the real estate broker is representing the client
and is acting as his or her legal agent in buying, selling, or
leasing property. In Georgia, a broker-client relationship can
only be formed by the parties entering into a written
agreement. The agreement must explain, among other
things, how the broker will be paid, the duty of the broker to
keep client confidences, and the types of client or agency
relationships offered by the broker.

(a) Seller Agency/Landlord Agency: Seller agency occurs
when the real estate broker is representing the seller in
selling his or her property. This type of brokerage
relationship is created by the seller and the broker entering
into a written contract known as a listing agreement. The
listing agreement gives the broker, commonly referred to as
the listing broker, the right to market the property for sale at
a specific price and for a defined period of time. If the broker
is successful in finding a buyer ready, willing, and able to
purchase the property, the broker would normally be paid a
fee or commission upon the closing of the transaction. This
fee or commission is often shared with other real estate
brokers, under what are known as cooperative brokerage
agreements, if they or their agents find the buyer. Seller
agency is also sometimes called listing agency. Landlord
agency is different from seller agency in that the listing
broker is assisting the property owner in leasing rather than
selling property.
(b) Buyer Agency/Tenant Agency: Buyer agency occurs
when the real estate broker represents the buyer in locating
and assisting the buyer in negotiating for the purchase of
property suitable to the buyer. A buyer agency is created
when the buyer enters into an agreement commonly known
as a buyer brokerage agreement. A real estate broker can
be compensated by one party yet represent another party.
Therefore, in some buyer brokerage agreements, the fee or
commission received by the buyer’s broker is actually a
portion of the fee or commission paid by the seller to the
listing broker. In these situations, the seller also agrees that
the listing broker will share the commission or fee with any
buyer’s broker who finds a buyer ready, willing and able to
purchase the property. With some buyer brokerage
agreements, the buyer pays a fee or commission directly to
his or her broker. Buyer agency is sometimes referred to as
buyer brokerage. Tenant agency is different from buyer
agency in that the broker is representing a consumer who
is seeking to lease rather than purchase property.
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(c) Designated Agency: In some real estate transactions,
the real estate agent representing the buyer and the real
estate agent representing the seller both work for the same
broker or brokerage firm. In such a transaction, the broker
may allow each agent to exclusively represent their
respective clients. This type of brokerage relationship is
known as designated agency. In a designated agency
transaction, the designated agent for the buyer owes the
same duties to the buyer as if the agent was acting only as a
buyer’s agent. Similarly, the designated agent for the seller
owes the same duties to the seller as if the agent was acting
only as the seller’s agent. With designated agency, each
designated agent is prohibited from disclosing to anyone
other than his or her broker any information requested to be
kept confidential by the client unless the information is
otherwise required to be disclosed by law. Therefore,
designated agents may not disclose such confidential
information to other agents in the company. The broker is
also prohibited from revealing any confidential information
he or she has received from one designated agent to the
other designated agent, unless the information is otherwise
required to be disclosed by law. Confidential information is
denied as any information that could harm the client’s
negotiating position which information the client has not
consented to be disclosed. In Georgia, designated agency is
denied by state statute not to be dual agency.
(d) Dual Agency: Georgia law allows both parties to agree
to have one agent or broker represent them in a real estate
transaction at the same time. In other words, the agent or
broker has a client relationship with all parties to the
transaction without acting in a designated agency capacity.
In these situations, neither party is exclusively represented
by a designated real estate agent. This type of brokerage
relationship is called “dual agency”.
Georgia law allows real estate brokers to act as dual agents
if they first get the written consent of both parties. The
written consent must contain the following: (1) a description
of the types of transactions in which the licensee will serve
as a dual agent; (2) a statement that as a dual agent, the
licensee represents two clients whose interests could be
different or even adverse; (3) a statement that the dual
agent will disclose all adverse material facts regarding the
transaction known to the dual agent to all parties to the
transaction except for information that is made confidential
by request of another client and that is not allowed or
required by law to be disclosed; (4) a statement that the
licensee will disclose to each client in the transaction the
nature of any material relationship the licensee or his or her
broker have with other clients in the transaction other than
incidental to the transaction; (5) a statement that the client
does not have to consent to the dual agency; and
(6) a statement that the client’s consent has been given
voluntarily and that the client has read and understood the
brokerage engagement agreement. This special consent is
required because of the potential for conflicts of interest in
dual agency transactions.
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(e) Subagency: Subagency occurs when one real estate
broker is appointed by another real estate broker as a
subagent to assist the broker in performing its duties. In a
typical Subagency transaction, a listing broker practicing
Subagency might appoint the broker working with the buyer
as his or her subagent. The broker acting as the subagent
would work with the buyer but would represent the seller.
The buyer then was the customer of the broker acting as a
subagent, but the seller would be his or her client.
Subagency relationships between real estate brokers in
Georgia, while once the norm, are much less common
today.
Broker-Customer Relationships:
(a) Transaction Brokerage: A transaction brokerage
relationship is one in which a real estate broker or brokers
assists both parties in a real estate transaction but does
not enter into a client relationship with, nor represents,
either party. In a transaction brokerage relationship, the
broker treats both parties as customers and can only
perform ministerial acts for either party, including the
following: (1) identifying property; (2) providing real estate
statistics and information of property; (3) providing
preprinted real estate form contracts; (4) acting as a scribe
in the preparation of form contracts; (5) locating relevant
professionals, such as architects, engineers, surveyors,
inspectors, lenders, insurance agents, and attorneys; and
(6) identifying facilities such as schools, shopping centers,
and places of worship.
(b) Brokers May Help Parties Other Than Their Clients:
Brokers who represent one party in a real estate transaction
as a client can still help the other party in the transaction by
performing ministerial duties for the other party (of the type
described under transaction brokerage section). When a
real estate broker works with a party as a customer or client,
the broker may not knowingly give the party false
information.
Always Choose a REALTOR®. This brochure has been
prepared as a public service by the Georgia Association of
REALTORS®. REALTOR® is a registered collective
membership mark which may be used only by real estate
professionals who are members of the National Association
of REALTORS® and subscribe to its strict Code of Ethics.
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This brochure was prepared courtesy of the Georgia
Association of REALTORS® to help buyers with the home
buying process in a Homeowners Association (“HOA”). The
recommendations herein are general in nature and are not
intended to be exhaustive. Some of the recommendations
may not apply to specific properties. Buyers are encouraged
to consult with experts and professionals of their own
choosing to ensure that they are protected in buying a home
in a HOA.

Many homes are located in communities where the buyer,
as part of purchasing the property, becomes a mandatory
member of a Homeowners Association (“HOA”). This
brochure will help educate buyers on some of the more
important issues to consider in buying a home in this type of
community.
What is a HOA? A HOA is usually a non-profit corporation
the members of which are the owners of lots in the
community. It is normally established by the developer of a
subdivision to: (1) own, maintain and operate certain
common properties within the community (such as a pool
and other recreational amenities, entrance features and
common landscaping); (2) enforce covenants designed to
protect property values and preserve community standards;
and (3) collect assessments to fund the obligations of the
HOA. The legal document in which the covenants are
contained is typically referred to as a Declaration of
Covenants, Conditions and Restrictions (“Declaration” or
“CC&Rs”). The HOA is also required to have Bylaws in
which the procedures for operating the HOA are described
and an Articles of Incorporation which creates the HOA. In
addition to covenants, members of a HOA are also typically
required to comply with rules and regulations that are
normally adopted by the Board of Directors and deal with
specific issues within the community such as the use of the
swimming pool. Most decisions in a HOA are made by its
Board of Directors which is the governing body of the HOA.
However, certain important decisions, such as amending the
Declaration are usually reserved to the members. Most
communities only have one HOA.
However, some
communities,
particularly
large
master
planned
communities, will often have both master and subassociations.

How can a Buyer Determine if the HOA is Well Run?
There are a variety of ways to determine whether the HOA
is well run and a community is one in which a buyer would
want to live. These include the number of owners who are
delinquent in paying their assessments to the HOA, whether
the HOA has sufficient capital reserves, the frequency of
special assessments, the amount and type of litigation
between the HOA and its members and the general
appearance of the community. Buyers are also encouraged
to talk with other owners in any community with a HOA
regarding their experiences and review at least some of the
financial and corporate records of the HOA to learn more
about the community. In particular, reviewing the minutes of
the meetings of the Board of Directors for the last year or
two can be quite revealing as to the collegiality and
professionalism of the leadership of the HOA and the types
of issues facing the community. Since these records can
often only be obtained by a present member of the HOA,
buyers may have to get their sellers to obtain these records
for them.
Are there Special Costs or Fees Typically Paid by
Buyers of Homes in a Community with a HOA? Yes.
Some fees typically charged by HOA’s to new owners
include the following: a capital reserve contribution, an
initiation fee, a transfer fee and/or a property management
account establishment fee. There are not set rules on the
type, amount or even the name of the fees charged to new
owners by the HOA. Buyers should ask the HOA property
manager, the seller or Declarant (if the community is still
Declarant controlled) for confirmation of the fees a new
buyer will be obligated to pay. Owners also typically pay
ongoing assessments to the HOA. These are usually paid
monthly, quarterly or annually. If the HOA has insufficient
funds, the HOA also typically has the right to levy a special
assessment. If an owner fails to pay his or her assessments
a lien can be filed against the owner’s lot and the owner’s
right to use the common areas can usually be suspended.
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What Kinds of Use Restrictions Typically Exist in a
Community with a HOA? The covenants contained in a
typical Declaration can be wide-ranging. The covenants
normally establish maintenance standards for lots and
regulate things like parking, pets, architectural changes to
the exterior of homes, leasing, how many people can
occupy a home and whether a home can be used for nonresidential purposes. The covenants contained in the
Declaration can be as broad or as narrow as the Declarant
chooses to make them in causing the initial Declaration to
be drafted. Buyers are encouraged to carefully review
the Declaration during any due diligence period to confirm
that the lifestyle reflected in the covenants is one with which
they are going to be comfortable.
How Do I Know What Property is Part of the HOA and
Whether the HOA can be Expanded? The Declaration
should include a legal description of the property that is
subject to the Declaration. Just because the community may
appear to be large physically does not necessarily mean
that all of that property within the community is a part of
the HOA. Again, the legal description of
the property
submitted to the Declaration that is the key. Any right to
expand the community is normally contained in the
Declaration. Of course, just because the community can be
expanded does not mean that it will be expanded.
Sometimes, property that can be added as a future phase to
the community is not ultimately made a part of the
community or is developed for a completely different use.
There is also usually no guarantee that homes built in other
parts of the community or in a future phase will be the same
size, architectural style, housing type or even in the same
price range as houses built in earlier phases.
Does the Developer Get to Control the HOA? When lots
are being developed and sold, the developer or “Declarant”
of a HOA normally controls the Association by having the
right to appoint and remove its directors and officers. This
period of Declarant control can last for years and its duration
is set forth in the Declaration. When most or all of the lots
have been sold, the Declarant normally loses this right to
appoint and remove the officers and directors of the HOA
Board of Directors and the owners thereafter elect a
member controlled Board of Directors. This event is often
referred to as the turnover of the Association.

How Do I Tell Whether I am Buying into a Community
with a HOA or a Condominium Association? Most
detached single family home communities are organized as
HOAs. Townhomes can either be organized as a HOA or a
condominium. Most midrise and high-rise residential
buildings are condominiums. Reviewing the legal documents
for the community is the best way to tell whether it is a
condominium or a HOA. If the community is a condominium,
the Declaration is required to include the word
“Condominium”. Therefore, a Declaration of Covenants,
Conditions and Restrictions would normally refer to a HOA
while a Declaration of Condominium would refer to a
condominium. State law also requires that the name of the
condominium association include the words “condominium
association” or “unit owners’ association”. Therefore, if the
name of the association in the Bylaws includes the words
“homeowners’ association”, it is not normally a
condominium. However, if it includes the words
“condominium association” or “unit owner’s association”, it is
normally a condominium.
How Do I Find Out if the Seller Owes Any Money to the
HOA? Most HOAs will file a lien against any lot where the
owner has not paid the monies owed to the HOA. Other
HOA’s have automatic lien rights where no lien needs to be
filed in the land records office. A title search and
assessment “clearance letter” from the association should
reveal whether (and what monies, if any) are owed to the
HOA. These are normally obtained by the attorney handling
the closing. In many cases, the HOA will charge a fee for
issuing the clearance letter.
A Final Word Concerning HOAs. The HOA lifestyle offers
owners many benefits. Recreational amenities are often
available that few owners could otherwise afford. Covenants
tend to ensure a uniformity of exterior appearance in the
community and prevent behaviors that are inconsistent with
community standards. While this lifestyle is wonderful for
most buyers, it is not for everyone. Reading the Declaration
is the best way for buyers to decide whether they will be
comfortable with the nature and scope of the regulations to
which they will be subject.

Are the Covenants in the Declaration Enforceable? As a
general rule, the covenants in the Declaration, even those
pertaining to restrictions on the use of lots, are enforceable.
The Declaration is in the nature of a private contract
between all property owners that is recorded in the land
records and the nature of these private restrictions often go
well beyond the type of regulations adopted by local
governments. In a HOA, the idea that a person’s home is his
castle gives way to the concept that all owners give up
certain rights to enjoy the benefits of living in a community
with a HOA. As a matter of Georgia law, owners are on
constructive notice of and bound by the recorded
Declaration whether or not they have actually read it. This is
why it is important for buyers to confirm during any due
diligence period that there is nothing objectionable in the
Declaration.
Copyright© 2019 by Georgia Association of REALTORS®, Inc.
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This brochure was prepared courtesy of the Georgia
Association of REALTORS® to help buyers with the new
construction home buying process. The recommendations
herein are general in nature and are not intended to be
exhaustive. Some of the recommendations may not apply to
specific properties. Buyers are encouraged to consult with
experts and professionals of their own choosing to ensure
that they are protected in buying a new constructed house.

Having a new home built is a dream come true for most
home buyers. It is a chance for the buyer to have input into
the design of the house, select building materials and
finishes that are just what the buyer wants and end up with a
home that uniquely reflects the buyer’s tastes and
personality. While the process can be fun and exciting, there
are some steps the buyer should take to be protected.
Be Specific in Describing the Work that will go into
Building the Home. Most disputes between builders and
buyers result from the contract not being specific enough in
describing the scope of work that is to be performed by the
builder and the type and quality of materials and fixtures to
be used. So, for example, if the contract does not include
plans and specification showing that there will be crown
molding in the various rooms in the house, the buyers
should not expect crown molding. Buyers should follow the
general rule that if an item is not included in the plans and
specifications, the buyer is not entitled to the item.
Therefore, plans and specifications should be very thorough.
Buyers should also not assume that fixtures and finishes in
a model house will necessarily be included in the house to
be built for the buyer unless this is specifically stated in the
contract. Insisting on detailed plans and specifications is
probably the most important way a buyer can protect himself
or herself in a new construction contract.
Check Builder’s References. As with all professionals,
some builders have better reputations than others. Checking
builder references is a good way to determine how other
buyers who are now living in houses built by the builder
view the builder’s work. Buyers are also encouraged to go
see some homes constructed by the builder. This is a good
way for buyers to evaluate the builder’s attention to detail
and quality. Ask other buyers how easy the builder was to
work with when changes in the work need to be made
(referred to as “change orders”), whether the builder met
time deadlines and how well the builder addressed punch
list and warranty issues. These are all good predictors of
whether the buyer will or will not have a good experience
with a particular builder.

Get Your Financing Together. Few builders will construct
a new home for a buyer until the buyer has arranged
financing to purchase the home (unless the buyer is paying
cash). Normally, the builder will give the buyer a short period
of time to verify that he or she has the financial ability to
purchase the property. After this time period is over, the
purchase contract is no longer subject to a financing
contingency. This means that if the buyer’s financial status
changes and the buyer can no longer afford to buy the
house when it is completed, the buyer will be in breach of
contract and will likely lose his or her earnest money and
other construction deposits if the buyer does not close.
While this may seem harsh to some buyers, not buying the
home can cause significant financial hardship to the builder
since the builder’s money is tied up in the house until it can
be sold to someone else.
Know Who is Holding Earnest Money and Construction
Deposits. Who holds earnest money and/or construction
deposits is usually a matter of negotiation between the
builder and the buyer. Builders often want control of earnest
money and construction deposits to make it easier to access
in the event the buyer defaults. Builders will also often use
construction deposits to build the house. Buyers sometimes
want a Broker to hold the earnest money since such funds
will be held in the broker’s trust account. Satisfying both the
builder and the buyer in these negotiations is not always
easy. If the builder goes out of business before the house is
finished (as sometimes happens in a real estate downturn),
buyer deposits will often be lost. However, builders will not
generally make upgrades or modifications to houses without
being paid up front for such improvements (since they may
reflect the buyer’s unique tastes and may make the house
more difficult to market). As a result, most buyers have to
accept some risk with regards to these deposits. This is
another reason to investigate the background of the builder.
Have Realistic Expectations Regarding the Closing
Date. Having a new home built for the buyer can be subject
to conditions, such as bad weather, that are beyond the
control of the builder. As a result, most real estate contracts
give the builder the right to extend the closing date due to
unforeseen circumstances. Buyers should have realistic
expectations regarding the possible need to extend the
closing date. If the buyer needs to be in the property by a
particular date, this should be negotiated into the contract.
The buyer should also regularly communicate with the
builder as the house is being built to confirm that there are
no circumstances which may result in the closing date being
delayed.
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Read any Declaration of Covenants Applicable to the
Community. Most new subdivision homes are now located
in communities where all property owners are subject to a
Declaration of Covenants, Conditions and Restrictions (often
referred to as a “Declaration”) that, among other things,
obligates owners to be a member of and pay assessments
to a homeowner’s association. The Declaration also typically
includes restrictions regarding how owners may use their
properties. Buyers in these communities should read the
Declaration to confirm they understand their financial
obligations relative to any homeowners’ association and are
comfortable with the nature and scope of the use
restrictions. For example, it is common for such restrictions
to require approval by the homeowners association of: all
exterior changes made by the owner to the home and lot,
whether the property can be used for business purposes,
the number of pets an owner can have, how a property must
be maintained and whether or not it can be leased.
Understand What Warranties Come with the Home. In
Georgia, developers are not legally obligated to provide
buyers with a home warranty. Therefore, it is important for
buyers to ask their builders about whether a warranty is
being provided and to incorporate it into the purchase and
sale agreement. Some warranties are provided directly by
the builder while others are provided by independent
warranty companies. Some warranties include detailed
information about what is and is not a defect. Others require
that very specific procedures be followed in order to file a
warranty claim. Knowing what the warranty provides is the
best way to avoid surprises down the road.
Read All Builder Disclosures Carefully. In many new
construction purchase and sale contracts, the builder will
disclose conditions in the property and neighborhood of
which the buyer may be unaware. So, for example, the
builder might disclose that there is a nearby quarry, the view
from the buyer’s lot may change over time, homes in later
phases of the subdivision may not be as large as the homes
presently being built or that the schools serving the
subdivision may change due to redistricting. In many cases,
the disclosures are of things buyers could easily have
discovered had they exercised due diligence prior to signing
the contract. Buyers should read all such disclosures so that
they better understand what and where they are buying
and because they are presumed to have read and
understood everything that is in the purchase and sale
agreement regardless of whether or not they actually did.
Buyers should also do their own investigations of the
broader community to ensure that they are aware of any
objectionable conditions.

Copyright© 2019 by Georgia Association of REALTORS®, Inc.

Put All Builder Promises in the Contract. In the event of a
contractual dispute, courts will generally only look at the
contract in deciding the rights of the parties. Therefore, all
builder promises should be written into the contract. So, for
example, if the house is going to be served by a septic
system, have the builder warrant in the purchase and sale
agreement that the system will be designed to serve the
number of bedrooms in the house and ask for the warranty
to survive the closing. Additionally, if the contract does not
state that promises will survive the closing, then the buyer’s
right to insist that promises be honored usually ends at the
closing itself.
Use the Right Contract. REALTORS® recommend that a
special new construction purchase and sale agreement be
used when a buyer is having a builder construct a new
home for the buyer. This is because the contract needs to
include or incorporate by reference the plans and
specifications describing the scope of work involved in
building the house. New construction purchase and sale
agreements also typically address other issues unique to
building a new home such as what rights the buyer will have
to inspect the construction, whether and what type of
warranty the builder will provide to the buyer, procedures for
change orders, delays in construction and the closing date
and who will be responsible for obtaining permits and a
certificate
of occupancy. The GAR New Construction
Purchase and Sale Agreement is generally intended to be
used
in situations where the builder is building a new
house and retaining ownership of the property until the
house is finished and the closing has occurred. If the house
is already completely constructed when the buyer puts it
under contract, most REALTORS® recommend that a
regular GAR Purchase and Sale Agreement be used in the
transaction.
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This brochure was prepared courtesy of the Georgia
Association of REALTORS® to help buyers with the
condominium home buying process. The recommendations
herein are general in nature and are not intended to be
exhaustive. Some of the recommendations may not apply
to specific properties. Buyers are encouraged to consult with
experts and professionals of their own choosing to ensure
that they are protected in buying a home in a condominium.

Condominium living is a great lifestyle choice for many
buyers. Exterior maintenance is normally performed by the
condominium association allowing owners the freedom to
focus on other pursuits. Since owners can leave their homes
for extended periods of time, condominiums are often
referred to as “lock and leave” homes. Condominiums also
typically offer recreational amenities not found in many
single family homes and the opportunity for a built-in
community
of other owners. Many condominiums are
located in high density residential areas where residents can
enjoy a more “walkable” lifestyle. This brochure will answer
some of the more commonly asked questions about
condominiums so that buyers can make a more informed
decision when purchasing a condominium unit.
What is a Condominium? A condominium is a form of
property ownership rather than a particular type of housing.
Townhomes, midrise, high-rise and mixed-use buildings are
all regularly organized as condominiums. In a condominium,
each owner owns his or her home or unit and a percentage
of commonly owned property known as the common
elements. The common elements consist of all parts of the
condominium other than the units and typically includes
things like recreational amenities, driveways, landscaping
and building exteriors. The Condominium is normally
created by filing certain legal documents in the land records
office including a Declaration of Condominium, a
condominium plat and floor plans.
What is a Condominium Association? A condominium
association is a corporation composed of all of the owners of
units in the condominium. All owners are required to be
members of the condominium association. The association
is typically responsible for the overall administration of the
Condominium, the maintenance of the common elements
and the enforcement of covenants designed to protect
property values and preserve harmony within the
community.

The Board of Directors is the governing body of a
condominium association. This means that the Board is
responsible for making all decisions on behalf of the
condominium except for certain important decisions
reserved to the members. So, for example, under the
Georgia Condominium Act, the condominium Declaration
can only be amended upon the approval of 2/3 of the total
vote in the Association. Until a large percentage of units
have been sold or a specified number of years, the
developer or declarant of the condominium can appoint and
remove the officers and directors of the association and thus
control its affairs. After that time, the owners get to elect
their own officers and directors. Every owner has a vote in
the condominium association (except typically when the
owner is delinquent in paying assessments to the
condominium association). Many condominium associations
hire professional property managers to manage the property
and act as the “arms and legs” of the Board of Directors. In
addition to the Declaration of Condominium, the legal
documents for a condominium include a Bylaws (which sets
out the procedures for the operation of the Association) and
an Articles of Incorporation (which creates the condominium
association). Most condominiums also have rules and
regulations adopted by the Board of Directors. In some
cases, the condominium association may also be a member
of a master condominium association. A master
condominium is typically how mixed-use developments are
organized. Each of the major land uses in the development
are typically one or more master condominium units.
What is it that a Buyer Owns when Buying a
Condominium Home? The buyer of a condominium home
owns his or her unit plus a pro rata interest in common
elements serving all of the owners in the condominium. The
boundaries of the unit are normally described three
dimensionally with both vertical and horizontal boundaries.
So, for example, the outer surface of the sheetrock walls
enclosing the unit might be the vertical boundaries of the
unit. Similarly, the outer surface of the sheetrock constituting
the ceiling of the unit and the middle of a concrete slab
constituting the floor of the unit might be the upper and
lower horizontal boundaries of the unit. The unit itself is then
also shown on recorded floor plans for the condominium.
Since the developer has flexibility in defining the boundaries
of the unit, the exact boundaries as set out in the
Declaration of Condominium should be reviewed by the
buyer.
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What are Limited Common Elements? A limited common
element is a part of the common elements reserved for the
exclusive use of one or less than all of the owners. So, for
example, parking spaces, storage areas and balconies are
often assigned as limited common elements to specific units
the owners of which have an exclusive right to use them.
Similarly, a hallway on a residential floor in a high-rise
building may be assigned as a limited common element only
to those owners on the floor with the hallway. Once a limited
common element is assigned to a unit owner or owners, it
cannot be reassigned or taken away from the owner or
owners without their written consent. The limited common
element also travels with the unit when it is sold. Therefore,
while a limited common element is technically a part of the
common elements, an owner assigned a limited common
element enjoys many of the same benefits relative to the
limited common element as if he or she owned it.
How Do Property Taxes Work in a Condominium? A
condominium unit is taxed in the same way as any other
piece of real estate. The only difference is that the unit being
taxed includes a pro rata interest in the common elements.
Since the fair market value of the unit includes the owner’s
interest in the common elements, the pro rata value of the
common elements should not be separately calculated for
tax purposes. The condominium association normally pays
no property taxes since while it administers the
condominium, it normally owns no real property.
What Type of Insurance Does a Buyer Need in
Purchasing a Condominium? As one of its many
functions, the condominium association is required under
state law to insure the condominium (including the
condominium units) against certain types of risks. In closing
on the purchase of a condominium unit, most lenders will
simply want to obtain a copy of the association’s insurance
policy or a certificate of insurance showing that the
association has the required coverages in place. Of course,
this does not mean that buyers should not also obtain their
own insurance. Buyers of condominium units typically get
what is known as a HO-6 policy covering the owner’s
personal property in the unit, improvements and betterments
made to the unit not covered under the association’s policy
and liability insurance to protect owners against personal
injury claims arising in the unit. Buyers should contact their
insurance agent for advice regarding their specific
condominium insurance needs.
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What are Condominium Assessments? In order for the
association to maintain the common elements, insure the
property and pay for its other expenses, each unit owner
pays monetary assessments to the association. Typically,
each owner pays a pro rata portion of the total cost of
operating the condominium based upon a formula set forth
in the Declaration of Condominium. In most cases,
assessments are paid on a monthly basis. In addition to
assessments, it is common for owners buying the unit the
first time it is put into use to pay
a capital contribution to
the association. This amount is often equal to two months of
regular assessments. In the event an Association has an
unexpected or costly expense not covered by financial
reserves, condominium associations normally have a right to
specially assess each member a portion of that expense.
This one-time charge raises the funds necessary for a
specific purpose or improvement within the complex. If a
special assessment is being considered, reference to it is
often found in the minutes of meetings of the Board of
Directors. Condominium associations have strong legal
rights to collect unpaid regular and special assessments
from unit owners.
What is a Condominium “Clearance Letter”? Under the
Georgia Condominium Act, a condominium association has
an automatic lien against any unit the owner of which owes
money to the association. Since this lien is not typically filed
in the land records of the county in which the property is
located, the attorney closing the sale of the unit must check
with the association to see if any monies are owed. The
closing attorney will also normally obtain from the
association what is commonly referred to as a unit clearance
letter stating if any monies are owed. Buyers have a right to
rely on the information contained in these letters. So, for
example, if the unit clearance letter states that $100 is owed
through a particular date the association cannot go back
against the new buyer and claim that $1,000 in assessments
is owed for the same time period.
Do Buyers of Condominium Homes Have a Right to
Rescind or Cancel Their Purchase and Sale Agreement?
Georgia law gives the first buyer of a condominium unit a
seven day right to rescind or terminate his or her purchase
and sale agreement without penalty. The seven-day period
begins to run when the buyer acknowledges receipt of a
condominium disclosure package provided by the declarant
which contains, among other things, the condominium legal
documents, the budget of the condominium association and
the floor plan of the unit being purchased by the buyer. This
rescission right is unique in Georgia law and is designed to
protect buyers by giving them the opportunity to review all of
the various legal documents relating to the condominium.
The right of rescission only applies to the first sale of the
condominium unit. Buyers do not have a right of rescission
when they purchase a resale condominium.
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What is the Difference between a Condominium
Conversion and a New Construction Condominium? A
condominium conversion is one where all or part of the
building being sold as a condominium was previously
occupied by persons for some other use. Many
condominium conversions were previously apartments. One
benefit of a condominium conversion is that buildings with
historic character or architectural interest can often be
adaptively reused for residential purposes. In some cases,
units in a condominium conversion may be sold at a lower
price because they were not necessarily built at today’s
construction prices. The first buyer of a unit in a
condominium conversion receives certain additional
disclosures from the developer including a report on the
condition of the major systems and components in the
building.
Is It Common for Buyers to Contract to Buy a
Condominium Home Before It Is Actually Built? The
answer to this question is yes. Most construction lenders will
only lend money to a developer to build a new condominium
if the developer has presold a sufficient number of units to
confirm that the condominium development will likely be a
success. The purchase and sale agreement is made
contingent upon a certain number of other units also being
sold by a particular date. During the presale period, the
earnest money of the buyer should be held in escrow. If the
presale contingency is met, the condominium development
goes forward. If it is not met, the buyer’s earnest money is
typically returned. Most construction lenders now require
buyers to deposit larger amounts of earnest money than in
the past to discourage buyers from walking away from their
contracts if they change their minds about buying before the
condominium is finished. Buying prior to the construction of
the condominium has both risks and advantages for the
buyer. First, the price of the unit prior to construction is often
less than what the developer intends to charge for the unit
upon the completion of the condominium. Second, there is
sometimes the opportunity to customize the layout of a unit
since construction has not yet begun. Of course, if the
condominium is not successful, the value of the buyer’s unit
could go down.
Are There any Potential Issues in Obtaining a Mortgage
Loan on a Condominium Home? Obtaining a mortgage
loan on a condominium unit can be more difficult than
obtaining financing on a detached single family home. With
a new condominium development or a condominium
conversion, the developer will often arrange for financing
with particular lenders to make it easier for buyers to
purchase units. With an existing condominium, buyers are
encouraged to work with a mortgage lender with experience
in making condominium loans. Even if the buyer is wellqualified to buy the unit, it can sometimes be difficult to
obtain a mortgage loan on a condominium unit if, for
example, the condominium has too many leased units or
units where owners have not paid their assessments.
Buyers are encouraged to meet with a mortgage lender with
condominium expertise early in the process to learn more
about financing options and limitations.
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How Does a Buyer Learn More About a Particular
Condominium? If the condominium is an existing
development, asking residents about their experiences in
living in the condominium is a good way to learn more about
the community and any issues it may be facing. Similarly,
reviewing minutes of meetings of the Board of Directors and
the members of the association and financial records is
another good way to learn about the condominium. In this
regard, determining whether the association has had a
capital reserve study done and is building up sufficient
capital reserves to eventually replace items maintained by
the association can be a good predictor of whether or not
there will be a future special assessment. Finally, reading
the condominium legal documents is a great way for a buyer
to better understand his or her rights and obligations as a
unit owner. Since buyers cannot normally obtain financial or
corporate records of a condominium association, buyers
may have to get this information from their sellers.
Put All Builder Promises in the Contract. In the event of a
contractual dispute, courts will generally only look at the
contract in deciding the rights of the parties. Therefore, all
builder promises should be written into the contract. So, for
example, if the house is going to be served by a septic
system, have the builder warrant in the purchase and sale
agreement that the system will be designed to serve the
number of bedrooms in the house and ask for the warranty
to survive the closing. Additionally, if the contract does not
state that promises will survive the closing, then the buyer’s
right to insist that promises be honored usually ends at the
closing itself.
Use the Right Contract. REALTORS® recommend that a
special new construction purchase and sale agreement be
used when a buyer is having a builder construct a new
home for the buyer. This is because the contract needs to
include or incorporate by reference the plans and
specifications describing the scope of work involved in
building the house. New construction purchase and sale
agreements also typically address other issues unique to
building a new home such as what rights the buyer will have
to inspect the construction, whether and what type of
warranty the builder will provide to the buyer procedures for
change orders, delays in construction and the closing date
and who will be responsible for obtaining permits and a
certificate
of occupancy. The GAR New Construction
Purchase and Sale Agreement is generally intended to be
used
in situations where the builder is building a new
house and retaining ownership of the property until the
house is finished and the closing has occurred. If the house
is already completely constructed when the buyer puts it
under contract, most REALTORS® recommend that a
regular GAR Purchase and Sale Agreement be used in the
transaction.
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This brochure was prepared courtesy of the Georgia
Association of REALTORS® to help buyers in Georgia
learn more about Flood Hazard Areas and Flood
Insurance. The information herein is general in nature and
is not intended to be exhaustive. Some of the information
may not apply to specific properties. Buyers are
encouraged to consult with experts and professionals of
their own choosing to ensure that they are protected.

In Georgia, it is generally the buyer’s obligation to
determine if a property is in a flood hazard area. While
the potential for flooding may be more apparent when a
property is located close to an ocean, river or stream,
flooding can occur in any low lying area or area through
which storm water runoff drains. Whether a property is
located in a flood hazard area can be determined by
having a survey done in which the surveyor is asked to
identify the boundaries of any flood hazard areas,
reviewing
floodplain
maps
on
the
national
www.FloodSmart.gov website or checking with your local
planning department in the city or county in which you
live. Our Georgia courts have ruled that if a portion of a
property is in a special flood hazard area, the buyer
should reasonably expect that some flooding may occur
on the entire property.
The boundaries of flood hazard areas can change
over time. Just because a property was not in a flood
hazard area in the past does not mean that it may not be
in one today. The boundaries of flood hazard areas can
change due to changing weather patterns and a generally
increased risk for more severe weather, greater precision
in floodplain mapping and increased development in an
area that may cause greater storm water runoff than in
the past. Rather than relying on seller disclosures in this
area, it is best to independently verify whether or not
property is located in a flood hazard area.

Properties in flood hazard areas are at risk for
different types of flooding. The baseline standard for
flooding, known as the base flood, are properties where
there is a one percent annual chance of flood. This is also
called the 100-year floodplain. However, within this
category there are many sub-categories that determine
the type of flooding that may occur. So, for example,
depending on the location of a property, the flooding may
include wave action, be in an area where the property is
in a floodway where there is a deniable channel of rapidly
moving floodwater or be in a shallow floodplain where
flooding of 1-3 feet may occur but with no deniable
floodwater channel. Properties within the 100-year
floodplain are categorized as being in a special flood
hazard area or zone.
The cost of flood insurance will vary based upon the
risk of damage resulting from flooding. Not all buyers
pay the same amount for flood insurance. FEMA or the
Federal Emergency Management Agency has prepared
Flood Insurance Rate Maps (“FIRM”) that try to quantify
the degree of risk of being in different types of flood
hazard zones. The greater the risk of damage from
flooding, the more the property owner will pay for flood
insurance. There is a National Flood Insurance Program
that helps ensure that most properties in a flood hazard
area can buy flood insurance. However, the federal
government does not sell flood insurance. Instead, this
can only be purchased from an insurance professional.
Flood insurance premiums will likely increase. In
2012, changes were made to the National Flood
Insurance Program that will increase the cost of flood
insurance. In particular, the law provides for the gradual
elimination of a variety of existing federal subsidies for
flood insurance. The goal of the changes is for property
owners to eventually be charged insurance rates based
upon the true risk of damage resulting from flooding. Over
time, the properties that will likely see the largest
increases are properties with severe repetitive losses,
properties where flood losses have exceeded the value of
the property and properties improved over 30% of fair
market value. Since some of the anticipated increases in
flood insurance premiums may be significant, buyers are
encouraged to get a price quote from an insurance
professional early in the home buying process.
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Flood insurance does not necessarily pay for all
damage to a property. A standard flood insurance policy
only pays for direct physical damage to a property caused
by flooding. On 1–4 residential buildings there is a policy
coverage limit of $250,000 through the National Flood
Insurance Program. This means that if a $750,000 house
is flooded, the insurance will only pay $250,000 of that
damage. In addition, damage to personal property in the
property is capped at $100,000 under the National Flood
Insurance Program. Subject to certain limitations, excess
flood insurance is available through private insurance
companies.
There are some properties where flood insurance is
not available. In 1982, a federal law was passed
restricting development on land designated as being a
part of a coastal barrier resource system. In Georgia,
most coastal barriers are dunes and other land near
oceans that act as a buffer to protect properties further
inland against flooding. Houses built in a Coastal Barrier
Resource System (“CBRS”) area are only eligible for flood
insurance if the house was built prior to 1982.
Common flood zone designations:
• AO - River or stream flood hazard areas in the 100-year
floodplain where there is a chance of shallow flooding
• AE - Areas within the 100-year floodplain
• V - Coastal areas in the 100-year floodplain where there
is an additional hazard associated with storm waves
• AH - Areas within the 100-year floodplain where there
is a risk of shallow flooding usually in the form of a
ponding water
• B and X (shaded) - Areas between the 100 and 500
year floodplain
• C and X (unshaded) - Areas of minimal flood hazard
above the 500-year flood level
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Should I avoid buying a property in a flood hazard
area? Only a buyer can decide whether the benefits of
living near water outweigh its risks. Living near water is
viewed by most Americans as highly desirable. Water
creates many opportunities for outdoor recreation, is
aesthetically pleasing to look at and is generally viewed
as having a calming effect on people. As a result,
waterfront properties typically command far higher sales
prices than non-waterfront properties. The tradeoff in
living near water is an increased risk of flooding.
Ordering a CLUE Report (Comprehensive Loss
Underwriting Exchange Report) provides a 7-year
insurance loss history of a home including losses by
flooding. This report can be ordered through an
insurance professional or purchased directly. Reviewing
this report gives buyers valuable information on the
frequency of flooding and the type of damage, if any,
resulting from flooding. As such, a CLUE Report can help
a buyer evaluate the risks and rewards of buying a home
in a flood hazard area. Not all properties in a flood hazard
area flood while others flood on a regular basis.
How the improvements on a property located in a flood
hazard area are constructed can also sometimes have a
bearing on the buyer’s purchasing decision. If the
improvements are elevated off the ground and do not
include a basement, the actual risk of flooding may be
much lower than if the improvements are constructed on
grade.
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What Buyers & Sellers Need to Know About
Short Sales & Distressed Property
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This brochure was prepared courtesy of the Georgia
Association of REALTORS® to help buyers and sellers in
Georgia learn more about Short Sale and Distressed
Properties. The information herein is general in nature and
is not intended to be exhaustive. Some of the information
may not apply to specific properties. Buyers and Sellers are
encouraged to consult with experts and professionals of
their own choosing to ensure that they are protected.
Property owners who run into financial difficulties often try to
sell their properties quickly in an effort to avoid foreclosure.
In many cases, getting rid of a property under these
circumstances will result in the owner losing money. This is
because the need to sell a property quickly usually means
that the owner does not have the luxury of waiting for the
very best offer. Still, the finality of a sale can be a relief to
the owner because of the certainty of knowing that a
financial burden has been lifted. This is one reason why
buyers looking for bargains in the real estate market will
often seek out distressed sales. The buyers who find
success in this area are usually the ones with an ability to
close quickly. This brochure will answer some of the most
commonly asked questions of buyers and sellers regarding
distressed sales.
What is a short sale and why will some lenders take less
than the full amount they are owed? The most common
type of distressed sale of real estate is known as a short
sale. This is where the amount owed on a mortgage is more
than the property is worth and the lender allows the property
to be sold (or sold short) for less than the outstanding
mortgage balance. While this normally results in the lender
losing money, lenders also typically lose money when they
foreclose on a property. Therefore, in deciding whether or
not to approve a short sale, or pursue the foreclosure of the
property, instead, most lenders will evaluate which option,
foreclosure or short sale, will likely result in their losing the
least amount of money. As the value of properties has
rebounded in many housing markets, more lenders are
deciding that foreclosing on a property is the best way to
minimize their financial losses.

Who typically is approved for a short sale? A property
owner usually has to have a serious financial hardship for
the lender to approve the short sale of the owner’s property.
The fact that the property has gone down in value is not in
and of itself a hardship. Instead, the owner normally has to
prove, to the lender’s satisfaction, that he or she can no
longer afford to pay the existing mortgage due to such
things as job loss, divorce, serious illness or business
failure. Even if the owner is experiencing a significant
hardship, most lenders will only approve a short sale as part
of a transaction where the seller has contracted to sell the
property to a specific buyer on agreed upon terms and
conditions. In this way, the lender can quantify its losses
and compare them to what it would lose in the event the
lender pursued the foreclosure of the property as an
alternative.
What documents will the lender ask for in deciding
whether to approve a short sale? While every lender has
its own requirements, all lenders need a thorough
understanding of the owner’s financial position in deciding
whether or not to approve a short sale. Therefore, lenders
will typically request that the owner provide detailed
evidence of the seller’s financial inability to pay the
mortgage, including copies of checking and savings account
statements, 2 years’ tax returns, a financial worksheet, most
recent mortgage statement, most recent paystubs, a
hardship letter and other similar documents. Giving the
lender most of what it needs will not work. Lenders will
normally not process a request for a short sale until all of the
required documents are provided to the lender. Most lenders
now have a short sale department that is available to assist
sellers with financial difficulties.
Are there other options besides a short sale that are
available to a property owner? Property owners who are
experiencing financial difficulties are encouraged to seek
professional guidance from an attorney, accountant,
financial advisor or other expert and this brochure should
not be a substitute for seeking such advice. Speaking with
the lender directly is another good way to determine what
options the owner might have. For example, some lenders
are willing to delay taking action to foreclose on the property
as part of what is known as a forbearance agreement.
Others may allow the owner to refinance the mortgage if the
owner can demonstrate that he or she can afford the
reduced monthly mortgage payment. Other lenders may
suggest that the owner deed the property back to the lender
in lieu of foreclosure. In other instances, bankruptcy may be
an option for the owner. Keeping the lines of communication
open with the lender and obtaining expert advice are the
best ways for an owner to understand his or her rights and
decide what course of action best suits his or her needs.
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Will a distressed sale affect an owner’s credit score?
Any time the lender takes less than the full amount that is
owed on a mortgage, either because of a foreclosure, short
sale or otherwise, the owner should expect that his or her
credit will be adversely affected for some number of years.
The impact is usually less with a short sale than with a
foreclosure but there are still negative consequences.
Are there tax ramifications to a short sale or other loan
forgiveness? With few exceptions, if any portion of a
mortgage loan is forgiven by the lender, the amount written
off is treated as income to the borrower. So, for example, if a
lender approves a short sale and writes off $50,000 on a
mortgage loan, this amount
is treated as income to the
owner on which taxes will be owed. There was a federal law
which gave tax relief to property owners who sold property
in a short sale. This program, however, expired at the end of
2013. Other federal programs designed to help owners with
mortgages they could no longer afford have similarly
expired.
Can the lender approve a short sale but still pursue the
owner for a deficiency? The answer to this question is yes.
Some lenders will only approve a short sale if the owner
signs a note promising to repay the amount of money that
the lender is writing off. The approval of a short sale is no
guarantee that the unpaid portion of the loan will be
forgiven. Therefore, Owners should try to enter into a written
agreement with the lender confirming how any deficiency
will be treated. An attorney can advise the owner on the
legality of such an agreement.
Can the listing agent negotiate the short sale on behalf
of the owner? The answer to this question is no. Real
estate licensees are not permitted to negotiate a short sale
for a property owner under Georgia law. However, real
estate licensees can help the owner in filling out the
paperwork or in providing needed information to the lender
so long as they charge no fee for doing this other than their
normal real estate commission.

Can the owner rent back the property that is being sold
as a short sale from the new owner? The answer to this
question will vary from lender to lender. Therefore, sellers
should check with their lender to determine its policy on this
issue. In the early days of the last severe economic
downturn, most lenders would not permit the seller in a short
sale to continue to reside in the property as a tenant after
the property had been sold. However, some lenders have
now changed their position on this issue in an effort to
promote greater community stability.
Are special provisions usually included in a purchase
and sale agreement to reflect that the property is being
sold as a short sale? The answer to this question is yes.
Most purchase and sale agreements on properties being
sold as short sales will state that the agreement is subject to
the agreement of the lender to take less than what is owed
on the mortgage so that the amount paid by the buyer will
be sufficient to clear title and pay the amounts needed to
close the transaction, including the fees of the closing
attorney and the commission of the real estate broker. This
gives the lender almost complete discretion to either
approve or disapprove the ultimate sale of the property.
Buyers will often try to protect themselves against overly
long delays by including a provision in the purchase and
sale agreement that if the property is not approved for a
short sale by a particular date, the buyer can terminate the
contract. They will also sometimes set the closing date to be
a certain number of days from the date that the short sale is
approved
by the lender. Some buyers of distressed
properties try to delay paying for property inspections until
after the short sale is approved. However, there is a greater
likelihood that the short sale will be approved when there
are no unfulfilled contingencies in the purchase and sale
agreement and the buyer is ready to close.

How long does it take to get a short sale approved?
Even when the owner meets the lender’s criteria for being
approved for a short sale, it can still take months for the
short sale to be approved. Therefore, when selling a
property, the property owner and the buyer must both be
patient while the approval of the short sale by the lender is
being considered. Buying a short sale is usually not a good
option for buyers who need to close by a particular date.
Can a relative buy the owner’s house in a short sale? A
distressed sale transaction must be an arms-length
transaction. The seller and buyer must acknowledge that
they are not related to one another and the property is being
sold to a buyer who freely and fairly negotiated its purchase.
At or before closing, the lender will typically require the
seller and the seller’s broker to sign an acknowledgment or
affidavit that the transaction is arms-length.
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