IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MAINE
SURFCAST, INC,, )
Plaintiff, g
V. ; Case No. 2:12-cv-00333-DBH
MICROSOFT CORPORATION, ;
Defendant. g
)

PLAINTIFF SURFCAST’S RESPONSES TO DEFENDANT MICROSOFT
CORPORATION’S FIRST SET OF INTERROGATORIES

Plaintiff SurfCast, Inc. (“SurfCast”) answers Microsoft Corporation’s (“Microsoft”) first
set of interrogatories as follows:

GENERAL STATEMENT AND OBJECTIONS

The following general objections are incorporated by reference in SurfCast’s responses to
each and every Interrogatory.

1. SurfCast objects to each and every Interrogatory the extent it purports to impose
requirements beyond those authorized or permitted by the Federal Rules of Civil Procedure and
the Local Rules.

2. The following responses are given without prejudice to SurfCast’s right to produce
evidence of any subsequently discovered fact or facts that SurfCast may later develop. The
responses contained herein are made in a good faith effort to supply as much factual information
as is presently known, but should in no way prejudice SurfCast with regard to further discovery,
research or analysis.

3. SurfCast has not completed its investigation of this case, has not completed

discovery, and has not completed preparation for trial. All of the responses contained herein are
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based only on such information that is presently available to and specifically known to SurfCast.
It is anticipated that further discovery, independent investigation, legal research and analysis will
supply additional facts, add additional meaning to the known facts, as well as establish entirely
new factual conclusions and legal contentions, all of which may lead to substantial additions to,
changes in, and variations from the responses herein set forth.

4. SurfCast objects generally to each and every Interrogatory insofar as it seeks
documents protected by the attorney-client privilege, the work product doctrine, and/or any other
applicable privilege or protection. Inadvertent disclosure by SurfCast of any information that is
confidential, privileged, that was prepared in anticipation of litigation or for trial, or is otherwise
immune from discovery, shall not constitute a waiver of any privilege or any ground for
objection to discovery with respect to such information, or of SurfCast’s right to object to the use
of any such information during this or any subsequent proceeding.

5. SurfCast objects generally to each and every Interrogatory insofar as it seeks
information that is neither relevant to a claim or defense of any party nor reasonably calculated
to lead to the discovery of admissible evidence.

6. SurfCast objects generally to each and every Interrogatory insofar as it seeks
proprietary information or trade secrets of SurfCast. Further, to the extent any relevant and
responsive trade secret or confidential documents exist, and are subject to production, SurfCast
reserves its right to seek authorization for disclosure from any third party, where applicable, and
further will designate any such documents under the Consent Confidentiality Order governing
this case, and SurfCast may need to seek further protection for any such documents.

7. SurfCast objects generally to the Interrogatories insofar as the Interrogatories seek

information that is confidential and proprietary belonging to third parties with whom SurfCast
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might have entered into non-disclosure or confidentiality agreements or agreements having non-
disclosure or confidentiality provisions that prohibit the disclosure by SurfCast of the third
party’s confidential or proprietary information. Pursuant to the Consent Confidentiality Order in
this case, and pursuant to any further protection that may be necessary and/or appropriate, and
contingent upon the requisite consent being obtained from any affected third parties, SurfCast
will produce relevant and responsive documents in its possession, custody, or control, provided
such documents do not contain legal contentions, beliefs, assertions, or other confidential or
proprietary information protected by the attorney-client privilege, the work product doctrine,
and/or any other applicable privilege or protection.

8. SurfCast objects to each and every Interrogatory to the extent it purports to call for
the production of documents or information that SurfCast is prohibited from disclosing by
contract, order, statute, rule, regulation, or law.

9. SurfCast objects to each and every Interrogatory to the extent that compliance with an
Interrogatory would be unduly burdensome, expensive, or oppressive, as prohibited by the
Federal Rules.

10. SurfCast objects to each and every Interrogatory on grounds set forth in Federal Rule
of Civil Procedure 26(b)(2)(C) to the extent the discovery sought is unreasonably cumulative or
duplicative, or is obtainable from some other source that is more convenient, less burdensome or
less expensive, or the burden or expense of the proposed discovery outweighs its likely benefit,
taking into account the needs of the case, the amount in controversy, the parties’ resources, the
importance of the issues at stake in the litigation, and the importance of the proposed discovery
in resolving the issues.

11. SurfCast objects to each and every Interrogatory to the extent any Interrogatory is
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cumulative or duplicative.

12. SurfCast objects to each and every Interrogatory to the extent it calls for a legal
conclusion.

13. SurfCast objects to each and every Interrogatory to the extent it is vague, ambiguous
or not otherwise understood. Subject to its remaining objections, SurfCast will respond only to
the extent that SurfCast understands the request.

14. SurfCast objects to each and every Interrogatory to the extent it seeks information
already in Microsoft’s possession or that is equally available to Microsoft from public sources.
SurfCast provides these responses with the understanding that Microsoft is in possession of or
has access to such sources.

15. SurfCast objects to each and every Interrogatory to the extent it is overly broad and
unduly burdensome as to the time period for which information is requested. SurfCast is willing
to meet and confer regarding a reasonable time period for discoverable information.

16. Whenever, in response to an Interrogatory, SurfCast agrees to produce documents,
this does not represent that such documents exist, but only that such documents will be produced
if they exist, are relevant, can be located with reasonable diligence, are in SurfCast’s possession,
custody, or control, and are not otherwise protected from disclosure. SurfCast reserves the right
to supplement any production if and when it becomes aware of additional responsive documents.

17. SurfCast objects to the definitions of “document” and “communication” to the extent
they attempt to exceed the requirements of the Federal Rules of Civil Procedure or the Local
Rules of this Court.

18. SurfCast objects to the definition of the term “Surfcast” as overly broad and unduly

burdensome to the extent it includes “all of its corporate locations; all predecessors,
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predecessors-in-interest, and successors; and all past or present parents, divisions, subsidiaries,
affiliates, directors, officers, agents, employees, consultants, attorneys, entities acting in joint
venture, licensing agreements, or partnership relationships with Surfcast and others acting on
behalf of Surfcast, anywhere in the world.” SurfCast will construe this term to mean SurfCast,
Inc.

19. SurfCast expressly incorporates every general objection set forth above into each
specific objection set forth below. A specific objection may repeat a general objection for
emphasis or otherwise. The failure to include a general objection in any specific objection does
not waive any general objection to that Interrogatory. SurfCast reserves the right to amend these
objections and responses.

RESPONSES TO INTERROGATORIES

INTERROGATORY NO. 1:

State the legal and factual basis for Your contention that Microsoft has infringed or is
infringing the Asserted Claims, including, separately for each Asserted Claim, specific
identification of each product, apparatus, or method that You assert is infringing, whether You
contend that Microsoft’s alleged infringement is direct infringement, induced infringement,
and/or contributory infringement; whether the alleged infringement is literal, under the doctrine
of equivalents, or both; and for each element, limitation, or step of each claim, specifically
identify the entity that you contend performs that claim element, limitation or step and describe
in detail where such claim element, limitation or step is found, i.e., read each Asserted Claim on
each accused product, apparatus, and method by providing, separately for each claim element
and product or activity, a claim-element by claim-element comparison of each claim to the
corresponding structure or function of the accused product or activity.

RESPONSE TO INTERROGATORY NO. 1:

SurfCast objects to this Interrogatory as premature on the grounds that it seeks SurfCast’s
contentions and analysis before SurfCast has completed discovery relating to these issues.
SurfCast objects to this Interrogatory to the extent it seeks to elicit information subject to and

protected by the attorney-client privilege, the attorney work product doctrine and/or any other
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applicable privileges, protections, or immunities. SurfCast further objects to this Interrogatory as
containing distinct subparts that each comprise a separate Interrogatory.

Subject to the foregoing General and Specific Objections, SurfCast responds that

Exemplary claim charts and evidence identifying where each element of each asserted
claim is found within the accused Microsoft products are included in Exhibits A and B.

The references and citations contained in these claim charts are merely exemplary and
not meant to be limiting in any way. Based on current information and belief, at least the claims
of the ’403 patent identified in Exhibits A-B are infringed literally by the accused Microsoft
products identified in Exhibits A-B. To the extent that Microsoft argues that a limitation is not
literally infringed, that limitation would be met under the doctrine of equivalents since the
accused Microsoft products and their relevant features, if not literally meeting the language of
the asserted claims, certainly perform substantially the same function in substantially the same
way to achieve substantially the same result. Should Microsoft dispute literal infringement of
any asserted claim limitation, SurfCast reserves the right to assert that the claim limitation is met
under the doctrine of equivalents.

As shown in Exhibits A-B, based on current information and belief, the apparatus claims
of the *403 patent are directly infringed by Microsoft’s making, using, selling, and/or offering to
sell the accused Microsoft products as identified in Exhibits A-B. The asserted method claims
are also directly and indirectly infringed by Microsoft. Upon information and belief, Microsoft
directly infringes these method claims by using in the United States the accused Microsoft
products identified in Exhibits A-B in an infringing manner. For example, Microsoft, or those

acting on its behalf, directly infringes the method claims of the *403 patent by demonstrating the
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accused functionalities on the accused Microsoft products in the United States in its stores and in
videos provided on its websites in a manner that practices the claimed methods.

Microsoft also indirectly infringes the method claims of the 403 patent under theories of
inducement and contributory infringement. As shown in Exhibits A-B, and based on current
information and belief, consumers will use the accused Microsoft products in a manner that
practices the methods claimed, thereby directly infringing them. This direct infringement results
from Microsoft’s indirect infringement. For example, Microsoft provides, promotes, markets,
and advertises the features of the accused Microsoft products that practice these method claims.
Further, Microsoft provides user guides, manuals, instructional videos, instructional classes at its
Microsoft stores, and other information to users of the accused Microsoft products, with
instructions on how to use the accused Microsoft products in a manner that practices these
method claims. Microsoft also instructs developers how to write applications that, when
approved by Microsoft, downloaded through Microsoft’s Windows Store, and used on an
accused product, directly infringe one or more claims of the 403 patent. For example, as
identified in Exhibits A-B, Microsoft provides extensive developer documentation and
instruction, including sample applications and source code, through its Microsoft Developer
Network and developer blogs, and guides developers to include features and functions that, when
used on the accused Microsoft products, practice the method claims of the 403 patent.
Moreover, Microsoft instructs users of the accused Microsoft products to download applications
from the Microsoft Windows Store and use them in a manner that practices the methods claimed
in the ’403 patent. Moreover, with respect to the features of the accused Microsoft products that
practice the method claims of the *403 patent, they are not capable of substantial non-infringing

use. Documents responsive to this request can be found in SurfCast’s document production
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bearing Bates numbers SC0018159 — SC0020381. Discovery is on-going and SurfCast reserves
the right to supplement this response in accordance with Fed. R. Civ. Proc. 26.

INTERROGATORY NO. 2:

Describe in detail all facts and circumstances that support or otherwise relate to Your
claim for damages for alleged infringement of the Asserted Claims, including the demand for the
patented product, the absence or presence of any and all allegedly non-infringing substitutes, the
manufacturing and marketing capacity to exploit the demand, and the amount of profit You
would have made and, if You contend that You are entitled to recover damages under the entire
market value rule, state the economic connection between the invented feature and the accused
products and all facts, documents, and/or witnesses You rely upon in support of Your contention,
and all facts, documents and/or witnesses that You intend to rely upon to show that the patent-
related feature is the basis for customer demand.

RESPONSE TO INTERROGATORY NO. 2:

SurfCast objects to this Interrogatory as premature on the grounds that it seeks SurfCast’s
contentions and analysis before SurfCast has completed discovery relating to these issues.
SurfCast objects to this Interrogatory as premature to the extent that it seeks expert opinion.
SurfCast objects to this Interrogatory to the extent it seeks to elicit information subject to and
protected by the attorney-client privilege, the attorney work product doctrine and/or any other
applicable privileges, protections, or immunities. SurfCast further objects to this Interrogatory as
containing distinct subparts that each comprise a separate Interrogatory.

Subject to the foregoing General and Specific Objections, SurfCast responds that it will
provide the requested information in accordance with the Court’s Scheduling Order pertaining to

expert discovery.

INTERROGATORY NO. 3:

Identify all of the factual bases for Your contention that Microsoft has willfully infringed
the ‘403 Patent and identify all documents You relied upon for such contentions and the
person(s) most knowledgeable about these bases and documents.

WEST\240336037.3

Petitioner Microsoft - Ex. 1052, p. 8



RESPONSE TO INTERROGATORY NO. 3:

SurfCast objects to this Interrogatory as premature on the grounds that it seeks SurfCast’s
contentions and analysis before SurfCast has completed discovery relating to these issues.
SurfCast objects to this Interrogatory to the extent it seeks to elicit information subject to and
protected by the attorney-client privilege, the attorney work product doctrine and/or any other
applicable privileges, protections, or immunities.

Subject to the foregoing General and Specific Objections, SurfCast responds that
Microsoft had at least constructive knowledge of the *403 Patent since at least the issuance of the
’403 Patent on April 20, 2004. Microsoft had actual knowledge of the *403 Patent no later than
on or about January 25, 2005, when the United States Patent and Trademark Office (USPTO)
Examiner cited the 403 Patent in an Office Action concerning Microsoft’s U.S. Patent
Application No. 10/184,374. Microsoft also cited the *403 Patent in Information Disclosure
Statements to USPTO in connection with its filing of patent applications on its Live Tiles and
user interface technologies. Microsoft provided written submissions to the USPTO concerning
the *403 Patent in connection with the prosecution of its patent applications, including
applications concerning Live Tiles and user interface technology. Microsoft made, used, sold
and offered to sell products with Live Tiles without licensing rights to the 403 Patent, despite its
knowledge of the patent. Microsoft acted despite an objectively high likelihood that its actions
constituted infringement of the 403 Patent. This risk was either known to Microsoft or so
obvious that Microsoft should have known about it. Upon information and belief, SurfCast
identifies Microsoft’s inventors, patent attorneys and agents involved with the filing and
prosecution of Microsoft’s patents and patent applications citing the 403 Patent as the persons

likely to be most knowledgeable of the documents containing this information. SurfCast
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identifies at least the following issued Microsoft U.S. Patents that identify the 403 Patent:
7,209,915, 7,506,265, 7,152,040, D546,344, D545,838, D545,837, D545,836, 7,340,681,
7,673,255, 7,458,020, 7,543,235, 7,480,868, 7,451,402, 7,426,692, 7,426,691, D545,839,
7,451,399, 7,657,842, 7,669,140, 7,996,783, 7,783,990, 7,933,914, 7,831,585, 7,822,699,
7,606,700, 7,992,085, 7,788,590, 7,558,841, 7,539,950, 7,689,937, 7,933,632, 8,225,231,
7,873,356, 8,253,914, 7,973,807, 8,296,671, 8,249,388. Because these documents are Microsoft
patents, it is believed that these patents and their associated file histories are in the custody,
control or possession of Microsoft to the extent they are not publicly available. It is believed that
the inventors, prosecuting attorneys, Microsoft’s in-house and outside counsel and Microsoft’s
decision makers are individuals with knowledge of the information relevant to this response.
Documents responsive to this request can be found in SurfCast’s document production bearing
Bates numbers SC0001111 — SC0018158. Discovery is on-going and SurfCast reserves the right

to supplement this response in accordance with Fed. R. Civ. Proc. 26.

INTERROGATORY NO. 4:

Provide Your construction of each element and limitation of each Asserted Claim,
including without limitation, any citations to the claim language, any plain or ordinary meanings
of words or phrases, any special or uncommon meanings of words or phrases, and any terms You
assert to be interpreted under 35 U.S.C. § 112, 4 6, along with a chart specifically identifying and
describing, in detail, all references from the corresponding patent specification, the
corresponding prosecution history, and all extrinsic evidence, including, without limitation,
anticipated expert testimony, anticipated inventor testimony, dictionary definitions, and citations
to learned treatises, that support Your construction.

RESPONSE TO INTERROGATORY NO. 4:

SurfCast objects to this Interrogatory as premature on the grounds that it seeks SurfCast’s
contentions and analysis before SurfCast has completed discovery relating to these issues.
SurfCast objects to this Interrogatory on the ground is premature in light of the timetable

provided in the Court’s Scheduling Order. SurfCast objects to this Interrogatory to the extent it
-10-
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seeks to elicit information subject to and protected by the attorney-client privilege, the attorney
work product doctrine and/or any other applicable privileges, protections, or immunities.
Subject to the foregoing General and Specific Objections, SurfCast responds that it will

respond to this Interrogatory at the time indicated in the Court’s Scheduling Order.

INTERROGATORY NO. s§:

Describe with particularity when You first became aware of and/or first had knowledge
of Microsoft’s allegedly infringing activity, including, but not limited to, the identification of
each person who had such knowledge and the description of the circumstances under which the
person first became aware of and/or acquired such knowledge.

RESPONSE TO INTERROGATORY NO. §:

SurfCast objects to this Interrogatory to the extent it seeks information that is neither
relevant nor reasonably calculated to lead to the discovery of admissible evidence. SurfCast
objects to this Interrogatory to the extent it seeks to elicit information subject to and protected by
the attorney-client privilege, the attorney work product doctrine and/or any other applicable
privileges, protections, or immunities. SurfCast objects to the phrase “first became aware” as
vague and ambiguous.

Subject to the foregoing General and Specific Objections, SurfCast responds that on
October 22, 2010 Ovid Santoro reviewed a news article by Chris Nuttall entitled “Microsoft
squares that look hip” that described Windows Phone 7 and its use of “live tiles.” Discovery is
on-going and SurfCast reserves the right to supplement this response in accordance with Fed. R.

Civ. Proc. 26.

INTERROGATORY NO. 6:

Identify the date You allege is the priority date of each Asserted Claim and describe in
detail all facts and circumstances relating to the conception and reduction to practice of each
such claim, including identifying the date on which the claimed invention was conceived, the
date on which the claimed invention was reduced to practice, any alleged diligence between the

-11-
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asserted conception and reduction to practice dates, each person with knowledge of such
conception, reduction to practice or diligence, including the nature of each person’s participation,
involvement, and/or contribution to such conception, reduction to practice and/or diligence, and
the Bates Number of all documents on which You intend to rely to support Your allegation of
such conception, reduction to practice and/or diligence.

RESPONSE TO INTERROGATORY NO. 6:

SurfCast objects to this Interrogatory as overbroad, unduly burdensome, vague and
ambiguous, and not reasonably calculated to lead to the discovery of admissible evidence to the
extent that it seeks “all” of the described information. SurfCast objects to this Interrogatory to
the extent it seeks to elicit information subject to and protected by the attorney-client privilege,
the attorney work product doctrine and/or any other applicable privileges, protections, or
immunities. SurfCast objects to this Interrogatory as premature on the grounds that it seeks
SurfCast’s contentions and analysis before SurfCast has completed discovery relating to these
issues. SurfCast also objects to this Interrogatory to the extent that it calls for a legal conclusion.

Subject to the foregoing General and Specific Objections, SurfCast responds that Ovid
Santoro and Klaus Lagermann discussed the subject matter described and claimed in the 403
Patent at least as early as December 1998. The two inventors met shortly thereafter in January
1999, along with Dixon Chan Dick, and further discussed and elaborated the details of their ideas
on a series of whiteboard “flip charts.” Consistently throughout 1999, the inventors drafted
written summaries of the inventive subject matter and continued to collaborate on the technology
to diligently reduce the inventions to practice. Written communications and summaries from this
period of 1998 to 1999 reflect at least the claimed subject matter of independent claims 1, 22 and
46.

The inventors consulted with their attorneys at Pennie and Edmonds in preparation for

filing a patent application on the inventive subject matter in 1999. The provisional application to
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which the *403 Patent claims priority was filed on October 29, 1999. At least claims 1-9, 12-41,
44-48 and 50-52 are entitled to a priority claim to the provisional application filed October 29,
1999. At least claims 1-9, 12-41, 44-48 and 50-52 were constructively reduced to practice no
later than October 29, 1999. At least claims 10, 11, 42, 43, and 49 were constructively reduced
to practice no later than October 30, 2000. Documents responsive to this request can be found in
SurfCast’s document production bearing Bates numbers SC0000001 — SC0001110. Discovery is
on-going and SurfCast reserves the right to supplement this response in accordance with Fed. R.
Civ. Proc. 26.

INTERROGATORY NO. 7:

Separately for each Asserted Claim, describe in detail all facts and circumstances relating
to the first manufacture of the claimed invention, the first use of the claimed invention, the first
public use of the claimed invention, the first offer for sale of the claimed invention, the first sale
of the claimed invention, and the first offer for sale of the claimed invention for inclusion in a
product to be sold in the United States, including, without limitation, the date on which each
such event occurred, the identity of the customer, the identity of each person with knowledge of
any of the foregoing, the price of any such offers for sale or sales, and identify by Bates
number(s) all documents that disclose, reveal or otherwise suggest any of the foregoing.

RESPONSE TO INTERROGATORY NO. 7:

SurfCast objects to this Interrogatory as overbroad, unduly burdensome, vague and
ambiguous, and not reasonably calculated to lead to the discovery of admissible evidence to the
extent that it seeks “all” the described information. SurfCast objects to this Interrogatory to the
extent it seeks to elicit information subject to and protected by the attorney-client privilege, the
attorney work product doctrine and/or any other applicable privileges, protections, or
immunities. SurfCast also objects to this Interrogatory to the extent it seeks documents that do
not exist or are not in SurfCast’s possession, custody or control. SurfCast also objects to the

extent this Interrogatory seeks information other than as kept in the ordinary course of business.

-13-
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Subject to the foregoing General and Specific Objections, SurfCast responds that
SurfCast worked on prototypes of the technology claimed in the *403 Patent in 2000-2001. As
least as early as September 2000, SurfCast tested a working prototype. SurfCast began
discussions regarding the SurfCast technology with TeleDanmark (TDC) in early 2001, and
these discussions included demonstration of a working prototype of the SurfCast technology to
TDC representatives. During the course of these interactions, which continued throughout 2001,
SurfCast and TDC discussed terms for signing TDC as a customer for the SurfCast technology.
The parties did not ultimately enter into such agreement.

On or about March-April 2001, SurfCast presented a written description of its technology
to Time Warner Cable and to E*Trade in the United States. In or about February 2003, SurfCast
made an implementation of the technology claimed in the *403 Patent available for trial use
through a link sent to friends, family, shareholders and colleagues. SurfCast has not
consummated a sale of its implementation of the claimed inventions of the 403 Patent. Persons
with knowledge of the above described information include Ovid Santoro, Tom Dechaene and
Klaus Lagermann. Discovery is on-going and SurfCast reserves the right to supplement this
response in accordance with Fed. R. Civ. Proc. 26.

INTERROGATORY NO. 8:

Explain in detail all facts and circumstances that support or otherwise relate to any
secondary considerations of non-obviousness of each Asserted Claim, including without
limitation, that the subject matter of any such claim satisfied a long-felt need, solved problems
the industry failed to solve, was the subject of skepticism expressed in the industry, has been a
commercial success, has had its significance recognized by the industry, has been copied by
others, and/or has achieved unexpected results and describe the nexus between the alleged
invention of the Asserted Claim and any such factor.

-14-
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RESPONSE TO INTERROGATORY NO. 8:

SurfCast objects to this Interrogatory as overbroad, unduly burdensome, vague and
ambiguous, and not reasonably calculated to lead to the discovery of admissible evidence to the
extent that it seeks “all” the described information. SurfCast objects to this Interrogatory to the
extent it seeks to elicit information subject to and protected by the attorney-client privilege, the
attorney work product doctrine and/or any other applicable privileges, protections, or
immunities. SurfCast objects to this Interrogatory as prematurely seeking expert opinion not in
accordance with the Court’s Scheduling Order.

Subject to the foregoing General and Specific Objections, SurfCast responds that facts
and circumstances related secondary considerations of non-obviousness may be found, for
example, in the 403 Patent specification. SurfCast further responds that fact discovery is on-
going and expert discovery has not yet commenced and accordingly, it will provide additional
information as discovery proceeds and in accordance with the Court’s Scheduling Order
pertaining to expert discovery.

INTERROGATORY NO. 9:

Describe in detail, each and every fact concerning any efforts taken, with respect to the
‘403 Patent, to comply with 35 U.S.C. § 287, including, but not limited to, complying with the
marking provisions of 35 U.S.C. § 287, including stating the date on which You allege You first
gave notice to Microsoft that Microsoft was allegedly infringing the patent.

RESPONSE TO INTERROGATORY NO. 9:

SurfCast objects to this Interrogatory as overbroad, unduly burdensome, vague and
ambiguous, and not reasonably calculated to lead to the discovery of admissible evidence to the
extent that it seeks “each and every” fact concerning the described information. SurfCast objects

to this Interrogatory to the extent it seeks to elicit information subject to and protected by the
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attorney-client privilege, the attorney work product doctrine and/or any other applicable
privileges, protections, or immunities.

Subject to the foregoing General and Specific Objections, SurfCast responds that it does
not make and has not made a product which it could mark in accordance with 35 U.S.C. § 287.
Microsoft had notice of the 403 Patent, its claimed subject matter, and how the *403 patent
applied to Microsoft technology, including technology described and claimed in Microsoft
patents, no later than on or about January 25, 2005 and thereafter as set forth in SurfCast’s
Response to Interrogatory No. 3. SurfCast incorporates by reference herein its Response to
Interrogatory No. 3. Discovery is on-going and SurfCast reserves the right to supplement this

response in accordance with Fed. R. Civ. Proc. 26.

Respectfully submitted,

Dated: February 14, 2013

By: __/s/ Erica Pascal
DLA PIPER LLP (US)
401 B Street, Suite 1700
San Diego, CA 92101
Tel: 619.699.2639

ATTORNEYS FOR PLAINTIFF
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