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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

FORTINET, INC., a corporation.
Plaintiff,
v.
SOPHOS, INC., a corporation,
MICHAEL VALENTINE, an individual, and
JASON CLARK, an individual,

Defendant.

SOPHOS INC. and SOPHOS LTD.,
corporations,

Counterclaim Plaintiffs,
V.
FORTINET, INC., a corporation,

Counterclaim Defendant.

Case No. 3:13-cv-05831-EMC

JOINT CLAIM CONSTRUCTION AND
PREHEARING STATEMENT

[PATENT L.R. 4-3]
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Pursuant to Patent Local Rule 4-3, Plaintiff and Counterclaim Defendant Fortinet, Inc.
(“Fortinet”) and Defendant and Counterclaim Plaintiff Sophos, Inc. and Counterclaim Plaintiff
Sophos Ltd. (collectively, “Sophos”) hereby submit this Joint Claim Construction and Prehearing
Statement concerning U.S. Patent Nos. 6,195,587 (“the ‘587 Patent”); 7,757,002 (“the ‘002
Patent”); 8,090,852 (“the ‘852 Patent”); 8,220,050 (“the ‘050 Patent”); 8,261,344 (“the ‘344
Patent”); 8,266,687 (“the ‘687 Patent”); 8,607,347 (“the ‘347 Patent”); 7,698,744 (“the ‘744
Patent”); 8,069,487 (“the ‘487 Patent”); 8,195,938 (“the ‘938 Patent”); 7,376,125 (“the ‘125
Patent”); and 7,333,430 (“the ‘430 Patent™).

L RESERVATION OF RIGHTS REGARDING PROPOSED CLAIM

CONSTRUCTIONS

Discovery related to claim construction matters is ongoing and not scheduled to close until
October 3, 2014. (Dkt. No. 59.) The constructions proposed herein are based on the positions
taken by the parties to date and the information reasonably available to them at this stage of
discovery. The parties have thus far produced documents pursuant to the Patent Local Rules,
relating to the parties infringement contentions, invalidity contentions, and claim construction
positions, in addition to other documents related to Fortinet’s non-patent causes of action. Should
it become necessary for either party to propose a different construction in its claim construction
brief(s) than that found in the joint claim construction statement, that party must clearly set forth
the new construction and explain the basis for the change. Additionally, that party shall revise and
resubmit the joint claim construction statement, so that the Court will have one document
reflecting all current proposed constructions.

Further, Sophos objects and reserves its rights to strike Fortinet’s reliance on the testimony
of Dr. Seth Nielson for any purpose related to claim construction. Sophos submits that Fortinet’s
disclosure of Dr. Nielson’s opinions and the bases thereof has been and continues to be
insufficient and in contravention of the Local Patent Rules.

For example, Dr. Nielson apparently intends to opine “that the word ‘sub-deliverable’ is
well-understood by those of ordinary skill in the art to refer to less than an entire ‘deliverable,” and

that the combination of all ‘sub-deliverables’ will be ‘stored or processed as a unit.”” However,
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Fortinet has not disclosed how Dr. Nielson reached this opinion and on what grounds. Indeed,
until Sophos received the draft of this joint filing from Fortinet at 7:36 pm Pacific time this
evening, despite having asked for the courtesy of receiving a draft earlier in the day because
counsel in Washington, D.C. would be reviewing it, Fortinet had only disclosed that “Fortinet may
rely on Seth Nielson to provide testimony that this term should be construed as proposed by
Fortinet in light of intrinsic evidence, extrinsic evidence, and/or the meaning of the term to one of
ordinary skill in the art.” Sophos submits that such a disclosure is also insufficient.

Moreover, Fortinet has only now, at 7:36pm, disclosed that it intends to rely on Dr.
Nielson to contend that certain terms of the Sophos Patents-in-Suit are indefinite. Sophos objects
to this on two grounds. First, Fortinet did not, even in the insufficient manner it did for other
terms, disclose in its L. Pat. R. 4-2 statement that Dr. Nielson would have any opinions concerning
indefiniteness. Second, Fortinet now claims that the claim terms “reference files” and “set of
genes” are indefinite and that it will rely on Dr. Nielson’s testimony in support. However, Fortinet
did not disclose in its L. Pat. R. 3-3 invalidity contentions that these terms are indefinite. Fortinet
has not made, and has not even sought to make, the required showing of good cause for amending
its invalidity contentions.

Accordingly, Sophos objects and reserves its rights to strike Fortinet’s reliance on Dr.
Nielson’s testimony.

Fortinet objects to Sophos’ vehement and quite lengthy objection to Fortinet’s disclosure
of indefiniteness positions for certain claim terms, and brief summaries of Dr. Nielson’s
anticipated testimony on claim construction issues. Fortinet timely preserved its indefiniteness
positions and its reliance on Dr. Nielson’s testimony with its Patent Local Rule 4-2 disclosures.
To the extent that Sophos claims nonetheless that Fortinet provided certain portions of this Joint
Claim Construction and Prehearing Statement at 7:30 pm this evening, Fortinet confirmed in
writing its willingness to begin the claim construction meet and confer process in earnest last
week, by exchanging with Sophos each party’s respective proposal for the top ten disputed terms
to be construed by this Court. Sophos, however, asked to push that deadline until this week,

yesterday in particular. Furthermore, when the parties were unable to agree to a specific time for a
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telephonic meet and confer yesterday, it was Sophos’ counsel that proposed a meet and confer on
the afternoon of today, the deadline for filing this Joint Statement. So, if Sophos is heard to
complain to this Court about times and dates of the parties’ joint claim construction
communications, Sophos is complaining of timing issues of its own creation.

IL. PATENT L.R. 4-3(A): AGREED-UPON CONSTRUCTIONS

Pursuant to Patent Local Rule 4-3(a), the claim terms on which the parties have reached an
agreed-upon construction are provided in Appendix A. The parties further agree that when such
terms appear more than once in the asserted claims of a patent-in-suit, these agreed-upon
constructions should be applied consistently in that patent-in-suit.

III. PATENT L.R. 4-3(B): PROPOSED CONSTRUCTIONS OF DISPUTED TERMS

Each party’s proposed construction of each disputed claim term, phrase, or clause, along
with an identification of all references from the specification or prosecution history that support
that construction, and identification of any extrinsic evidence known to the party on which it
intends to rely either to support its proposed construction of the claim or to oppose any party’s
proposed construction of the claim, including, but not limited to, as permitted by law, dictionary
definitions, citations to learned treatises and prior art, and testimony of percipient and expert
witnesses is provided in Appendix B.

IV.  PATENT L.R. 4-3(C): IDENTIFICATION OF MOST SIGNIFICANT TERMS

The parties jointly identify the following claim terms as most significant to resolution of

the case (terms are not presented in the following list in order of importance):

A. Fortinet’s Terms
1. “stor[e/ing] for access [by]” in the ‘587 Patent
2. “forms of data” in the ‘587 Patent
3. “secondary URL” in the ‘852 Patent
4. “sub-deliverable” in the ‘050 Patent
5. “gene[s]” in the ‘344 Patent

B. Sophos’s Terms

1. “worker module” in the ‘430 Patent

3. Case No. 3:13-cv-05831-EMC
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2. “port” in the ‘430 Patent

3. “flow-based packet classification” in the ‘125 Patent
4. “virtual routing engine (VRE)” in the ‘125 Patent

5. “virtual service engine (VSE)” in the ‘125 Patent.

PATENT L.R. 4-3(D): ANTICIPATED LENGTH OF CLAIM CONSTRUCTION

HEARING

The Court has scheduled a Claim Construction Tutorial for November 24, 2014 at 10:00

a.m. and a Claim Construction Hearing for December 8 and 9, 2014 at 2:30 p.m. The parties

anticipate a 5-6 hour Claim Construction Hearing, not inclusive of the technology tutorial; the

parties having equal time for presentation.

VI.

PATENT L.R. 4-3(E): WITNESSES FOR CLAIM CONSTRUCTION HEARING

As required by Patent L.R. 4-3(e), below is a summary of each opinion to be offered by

any expert expected to be called at the Claim Construction Hearing.

A. Fortinet

Fortinet intends to call the following expert witnesses at the Claim Construction Hearing,

or will submit testimony by declaration.

1. Fortinet’s Witnesses

Fortinet intends to submit the testimony of the following expert witnesses by declaration:

Dr. Seth Nielson. Additionally, Fortinet reserves the right to call Dr. Nielson at the Claim

Construction Hearing to explain or support testimony submitted by declaration.

2. Summary of Expected Testimony

Dr. Nielson will provide a tutorial on the ‘744, ‘487, ‘938, ‘430, and ‘125 Patents

(collectively, “Fortinet’s Asserted Patents”). Dr. Nielson will opine as to the level of ordinary

skill in the art and such a person’s understanding of computer security software and network

appliances, and will opine as to how that understanding relates to Fortinet’s Asserted Patents. Dr.

Nielson will also provide rebuttal testimony on the relevant technology, to the extent required.

(a) “sub-deliverable” (‘050 patent)

_4- Case No. 3:13-cv-05831-EMC
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Dr. Nielson will opine that “sub-deliverable” would have been understood by one of
ordinary skill to mean “separately delivered content that will be stored or processed as a unit,”
consistent with Fortinet’s proposed construction. He will opine that the word “sub-deliverable” is
well-understood by those of ordinary skill in the art to refer to less than an entire “deliverable,”
and that the combination of all “sub-deliverables” will be “stored or processed as a unit.” Dr.
Nielson will opine that Fortinet’s proposed construction is consistent with the plain and ordinary
meaning of “sub-deliverable,” the construction proposed by Sophos.

Dr. Nielson will also testify in rebuttal to testimony offered by Sophos’ witness(es) with
respect to the “sub-deliverable” term.

(b) “series of computing devices” (‘050 patent)

Dr. Nielson will opine that “series of computing devices” would have been understood by
one of ordinary skill to mean “computers connected over a network that comprise a path,”
consistent with Fortinet’s proposed construction. He will opine that the word “series,” when used
in connection with “of computing devices,” is well-understood by those of ordinary skill in the art
to mean a discrete chain of connected computing devices. Dr. Nielson will opine that information
relating to a “series of computing devices” would include IP addresses, and other mechanisms of
identifying the machines that network content has travelled through in reaching its destination.

Contrary to Sophos’ contention that “no construction is necessary,” Dr. Nielson will opine
that one of ordinary skill in the art would have understood “series of computing devices” to carry
with it a specific meaning, consistent with the construction described above. Dr. Nielson will also
testify in rebuttal to testimony offered by Sophos’ witness(es) with respect to the “series of
computing devices” term.

(©) “gene” (‘344 patent)

Dr. Nielson will opine that “gene[s]” would have been understood by one of ordinary skill
to mean “sequence[s] of APIs and strings that describes a single piece of functionality or a
property of the program,” consistent with Fortinet’s proposed construction. He will opine that

examples of genes include socket based activity, setting a run key, and executing other programs.
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Contrary to Sophos’ proposed construction, Dr. Nielson will opine that one of ordinary
skill in the art would not have understood “gene” to simply mean “a piece of functionality or
property of a program.” Rather, Dr. Nielson will opine that Sophos’ construction is too broad
because it could encompass any portion or aspect of a software program, big or small. Dr. Nielson
will opine that such a construction does not adequately reflect the subject matter of the ‘344
patent, and attempts to capture more than the ‘344 patent can properly claim.

Dr. Nielson will also testify in rebuttal to testimony offered by Sophos’ witness(es) with
respect to the “gene[s]” term.

(d) “functional block” (‘344 patent)

Dr. Nielson will opine that “functional block” would have been understood by one of
ordinary skill to mean “ordered sequence of the API calls and string references extracted from
binary code,” consistent with Fortinet’s proposed construction. He will opine that extraction
requires processing, such that a functional block is a form of intermediate output that is distinct
from raw source code.

Contrary to Sophos’ proposed construction, Dr. Nielson will opine that one of ordinary
skill in the art would not have understood “functional block™ to mean “segment of the program
that illustrates the function and execution flow of the program.” Rather, Dr. Nielson will opine
that Sophos’ construction is too imprecise because it does not describe what content is extracted to
form a functional block. Dr. Nielson will also opine that Sophos’ construction is incorrect because
multiple portions of a “program” may be used to form a functional block.

Dr. Nielson will also testify in rebuttal to testimony offered by Sophos’ witness(es) with

respect to the “functional block” term.
(e) Indefiniteness

Dr. Nielson will provide testimony in support of Fortinet’s contentions that claim terms are
indefinite under 35 U.S.C. § 112, paragraph 2. Dr. Nielson will opine as to the level of ordinary
skill in the art and whether the asserted claims, when “viewed in light of the specification and

prosecution history, inform [that person] about the scope of the invention with reasonable
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certainty.” Nautilus, Inc. v. Biosig Instruments, Inc., No. 13-369, slip op. at 11 (2014). Dr.
Nielson will also provide rebuttal testimony, to the extent required.

In particular, Dr. Nielson will opine that “contextual information” is indefinite under 35
U.S.C. § 112, paragraph 2. Dr. Nielson will opine that the plain language of the claims does not
inform those skilled in the art as to the scope of “contextual information” with reasonable
certainty. Dr. Nielson will also opine that the descriptions of “contextual information” in the
specification and the prosecution history are too open-ended to provide instruction as to the scope
of “contextual information” with reasonable certainty. Dr. Nielson will opine that these
deficiencies infect the claims that recite “contextual information,” such that the scope of these
claims cannot be discerned with reasonable certainty.

99 c¢

Dr. Nielson will also opine that the terms “grouping of genes,” “reference files,” and “set
of genes” are indefinite under 35 U.S.C. § 112, paragraph 2. Dr. Nielson will opine that the
claims, specification, and prosecution history provide insufficient information to provide
instruction as to the scope of these terms with reasonable certainty. Dr. Nielson will opine that
these deficiencies infect the claims that recite these terms, such that the scope of these claims
cannot be discerned with reasonable certainty.

Dr. Nielson will also testify in rebuttal to testimony offered by Sophos’ witness(es) with
respect to the above-listed terms.

Sophos has indicated that it does not intend to rely on live expert testimony at the claim
construction hearing. Should Sophos be permitted to present live testimony at the claim
construction hearing (which Fortinet believes Sophos has waived the right to do), Fortinet reserves
the right to cross examine any such witness and to present testimony of any one of its experts
identified here in rebuttal thereto.

Further, in response to Sophos’ objection to Fortinet’s anticipated reliance on the expert
testimony of Dr. Nielson, Fortinet again notes its timely disclosure of Dr. Nielson in its Patent

Local Rule 4-2 disclosure. If Sophos in fact moves to strike Dr. Nielson’s testimony, rather than

to lodge a complaint about it in a joint filing, Fortinet will respond further in due course.
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Fortinet intends to take the depositions of the inventors for the seven Sophos counterclaim
patents and may present testimony from those depositions in support of its proposed constructions
or in rebuttal to the constructions and evidence presented by Sophos. Fortinet also intends to take
the deposition of any expert witness (if any) whose opinions Sophos presents in support of any of
its claim construction positions and may present testimony from those depositions in support of its
proposed constructions or in rebuttal to the constructions and evidence presented by Sophos.

B. Sophos

As described in Section 1, supra, Sophos objects and reserves its rights to strike Fortinet’s
reliance on Dr. Nielson’s testimony for any purpose related to claim construction. Moreover,
should the Court permit Dr. Nielson’s testimony, Sophos reserves the right to rely on the

testimony of an expert witness in rebuttal to Dr. Nielson.

DATED: September 3, 2014 Respectfully submitted,

By /s/John M. Neukom

JOHN M. NEUKOM (CA Bar No. 275887)
johnneukom@quinnemanuel.com
ANDREW M. HOLMES (CA Bar No. 260475)
drewholmes@quinnemanuel.com

ALICIA M. VEGLIA (CA Bar No. 291070)
aliciaveglia@quinnemanuel.com

KRISTEN E. LOVIN (CA Bar No. 293688)
kristenlovin@quinnemanuel.com

QUINN EMANUEL URQUHART &
SULLIVAN, LLP

50 California Street, 22nd Floor

San Francisco, CA 94111-4788

Telephone: (415) 875-6600

Facsimile: (415) 875-6700

Attorneys for Plaintiff and Counterclaim
Defendant FORTINET, INC.
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DATED: September 3, 2014 Respectfully submitted,

By /s/Sean C. Cunningham

SEAN C. CUNNINGHAM (CA Bar No. 174931)
sean.cunningham(@dlapiper.com

KATHRYN RILEY GRASSO (CA Bar No.
211187)

kathryn.riley@dlapiper.com

DAVID R. KNUDSON (CA Bar No. 26561)
david.knudson@dlapiper.com

DLA PIPER LLP (US)

401 B Street, Suite 1700
San Diego, CA 92101-4297
Telephone: (619) 699-2700
Facsimile: (619) 699-2701

RYAN W. COBB (CA Bar No. 277608)
ryan.cobb@dlapiper.com
DLA PIPER LLP (US)

2000 University Avenue

East Palo Alto, CA 94303-2215
Telephone: (650) 833-2000
Facsimile: (650) 833-2001

TODD PATTERSON, pro hac vice
todd.patterson@dlapiper.com

DLA PIPER LLP (US)

401 Congress Avenue

Suite 2500

Austin, Texas 78701-3799
Telephone: (512) 457-7000
Facsimile: (512) 457-7001

Attorneys for Defendant and Counterclaim
Plaintiff SOPHOS INC. and Counterclaim
Plaintiff SOPHOS LTD.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the foregoing document has been
served on September 3, 2014 to all counsel of record who are deemed to have consented to
electronic service via the Court’s CM/ECF system pursuant Civil Local Rule 5-1(1)(3). Any other
counsel of record will be served by electronic mail, facsimile, and/or overnight delivery.

I declare under penalty of perjury under the laws of United States that the foregoing is true
and correct and that this proof of service was executed on September 3, 2014 at San Francisco,

California.

/s/ Alicia M. Veglia
Alicia M. Veglia

SIGNATURE ATTESTATION

Pursuant to Local Rule 5.1(i)(3), I attest under penalty of perjury that concurrence in the

filing of this document has been obtained from Sean C. Cunningham.

/s/ John M. Neukom
John M. Neukom
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