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Robert E. Morley, Jr. GLOBAL EX
2003 | | PR2015- 01147)
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1 7,329, 970)

2 (Exhibit 6 marked for

3 I dentification: Petitioner's Notice
4 of Deposition of Robert E. Mborley,
5 Jr. Re IPR 2015-01150 | Patent

6 7,781, 980)

7 (Exhibit 7 marked for

8 I dentification: Petitioner's Notice
9 of Deposition of Robert E. Morl ey,
10 Jr. Re I PR 2015-01151 | Patent

11 8, 288, 952)

12 ROBERT E. MORLEY, JR , Ph.D.

13 Havi ng been first duly sworn, was thereafter

14  examined and testified as foll ows:

15 EXAM NATI ON

16 BY MR MJRPHY:

17 Q Dr. Mrley, ny nane is John Murphy. | am
18 a lawyer for Mcrosoft.

19 Wul d you pl ease introduce yourself for the
20 record?

21 A. Yes. M nane is Dr. Robert E. Morl ey,

22 Junior.

23 Q Al right. And just to review why we are

24 here, the reporter has kindly marked Exhibits 2
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1 through 7.

2 Wul d you m nd handing those to Dr. Morl ey.
3 A. Just for the record, | have nunmber 1

4 al so.

5 Q That's fine. And would you pl ease | ook

6 through Exhibits 2 through 7 and famliarize

7 yourself with these, if you aren't already.

8 A. kay.

9 Q So these are Notices of Deposition in siX
10 | PR proceedi ngs; is that correct?

11 A. Yes.

12 Q And those proceedings are the captioned
13  proceedings here, and I'mgoing to read them |IPR

14 nunbers 2015-1928, 2015-1147, 2015-1148, 2015-1149,
15 2015-1150, and 2015-1151. |Is that right?

16 A. Correct.

17 Q And is it your understanding that you are

18 here to testify in connection wth these six | PRs?

19 A. Yes.

20 Q And no others?

21 A. Correct.

22 Q Dr. Mrley, have you been deposed before?
23 | take it the answer is yes?

24 A. Yes.

ol kow Technol ogi es, I nc. Page 17
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1 Q Approximtely how many tines?
2 A. Half a dozen.
3 Q GCkay. So you know that it's best to

4 provide ne with verbal answers to ny questions.

5 A. Correct.

6 Q And you know that, if you don't

7 under stand one of ny questions, you should just ask

8 for clarification.

9 A. Yes.

10 Q Ckay. And if you do that, | prom se you
11 | will give you that clarification.

12 | s there any reason why you woul d not be

13 able to fully testify today, such as nedication or

14 ill ness?
15 A. No.
16 Q Let's discuss Exhibit 1, which you al so

17 have a copy of. Do you recognize this?

18 A. Yes.

19 Q Is this your CV?

20 A. Yes.

21 Q Wuld you take a second to | ook through
22 it and let ne know if there are any i naccuracies

23 that you can see or updates that you need to nake.

24 A. There is one additional patent that's

ol kow Technol ogi es, I nc. Page 18
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1 been issued in ny nane. | don't know the nunber,

2 but it was issued | ast Decenber.

3 |"ve actually -- since this was provided |'m
4 i nvol ved as an expert in a case in Mssouri that is
5 Patterson Ol versus sonmeone. | forget who it is.
6 Sonmeone else -- oh, I think it's Verifone,

7 Patterson G| versus Verifone, V-E-RI-F-ON-E. |
8 think that's all that comes to m nd here.
9 Q Al right. |Is Patterson G| versus

10 Verifone a patent infringenent case?

11 A. No.
12 Q Wiat kind of case is it?
13 A. They are suing for, | guess it's breach

14  of contract, faulty equi pnment.
15 Q Your CVrefers to a few itens under the

16  heading Industrial Career.

17 A. Yes.

18 Q Do you see that part?

19 A. | do.

20 Q Didthis industrial career happen in

21 parallel with your academ c career or before?
22 A. Partly in parallel, nostly before.
23 Some -- the ABB Hafo was during a sabbatical. The

24 National Acoustics Lab in Australia was during a
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1 sabbatical. The 1976 through '81 at Mcro-Term

2 part of that was | was teaching part-tine at the

3 university fromabout '78 to '81 and decided to

4 | eave M cro-Termand go to the university. So that
5 was the sanme tine. The Lincoln Labs, summer of

6 '75, was between ny Master's and Ph.D. work at the
7 uni versity.

8 Q And did any of this industrial work have
9 anything to do with the design of electronics?

10 A. The conpany that | founded, Mcro-Term
11 in 1976, | was a designer of conputer term nals.

12 The ABB Hafo -- well, sorry, Lincoln Labs, in the
13 summer, | designed satellite receivers, signal

14 processing algorithnms for satellite receivers, not
15 the electronics but the al gorithns.

16 The ABB Hafo in Stockholmin '93 | designed
17 the actual circuitry and sinulated it for a

18 | ow power digital hearing aid, mcrochip. And the
19 Nat i onal Acoustics Lab in Sidney, that was signal
20 processing. It didn't involve electronics, just
21 algorithns.

22 Q In your industrial experience involving
23  the design of electronic circuitry, did any of that

24 electronic circuitry involve m croprocessors?
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Robert E. Morley, Jr., Ph.D.

1 A. Yes. The nanme of ny conpany, M cro-Term
2 was because we were the first conpany to put

3 mcroprocessors in the termnal, so fromthe very

4 start. And then |I've designed with m croprocessors
5 many things over the years that weren't involved in
6 the industrial career but at the university.

7 Q In your industrial experience involving

8 the design of electronic circuitry did you have

9 occasion to design any circuitry that invol ved

10  touch sensors?

11 A. No, not in ny industrial career.

12 Q What about outside your industrial

13  career?

14 A. |'ve used touch sensors with an MSP430

15 Texas Instrunments mcroprocessor in a senior design
16 class that | taught. One of the groups used one of
17 those processors, and | was the nentor on that

18 project so | got involved with that.

19 Q What was the tine frane of that project?
20 A. A couple of years ago.

21 Q After 20107

22 A. It would have been 2000 nmaybe ' 11,

23 sonething |ike that, yes.

24 Q D d you -- do you have any experience

ol kow Technol ogi es, I nc. Page 21
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1 designing electronic circuitry involving touch

2 sensors prior to 20107

3 A. No.
4 Q Wat about --
5 A. Pardon ne. | was forgetting. | did a

6 project with a friend of mne. W did a display
7 for a conpany in St. Louis nanmed Coin Acceptors or
8 Coinco. It was a cathode ray tube, CRT, display
9 for a vending machine that we used a

10 touch-sensitive overlay on the CRT screen for

11  selecting objects on the screen. That woul d have
12 been back in the |ate ' 80s.

13 Q How does a touch-sensitive overlay work
14  generally?

15 A. That one was, | believe, a resistive

16 overlay that varied the resistance in an X-Y grid.
17 Q Was there sone other kind of overlay

18 ot her than resistive?

19 A. Capacitive.
20 Q Wat's the difference?
21 A. The fundanental electrical phenonenon of

22 resi stance versus capacitance.
23 Q Is there sonme reason why you used a

24  resistive overlay and not a capacitive one in the
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1 project that you nentioned?

2 A. At this point | don't renenber what the
3 decision process was.

4 Q Do you have any experience designing

5 portable tel ephones?

6 A. | was involved in the design of sonething
7 call ed the C phone, which was a portable

8 conmuni cations device for deaf people. So it had
9 the nane "phone" onit. It was actually a term nal
10 wth a nodemthat -- so it was a |little device that
11 had a little keypad and you could put a phone in it
12 and communicate with it. So we called -- and the
13  deaf people used the synbol with your fingers I|ike
14 this called -- well, sorry, it was like this --

15  which neant that you could see the phone. They

16 called it C phone. And, anyway, | designed that.

17 Q D d the C phone have a touch sensor?
18 A It did not.

19 Q Ddit have a proximty sensor?

20 A. No.

21 Q In the engagenents |isted under the

22 headi ng I ndustrial Career on your CV, were any of
23 these paid engagenents?

24 A. Well, the Mcro-Termwas, |ike |
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1 nmentioned, a conpany | founded, and | paid nyself

2 to work there. And the Lincoln Laboratories, | was
3 paidto work there. | was paid at ABB Hafo. The

4 Nat i onal Acoustics Lab, | did not get paid for that
5 wvisit. | was paid by the university, ny

6 university.

7 Q Are you currently engaged in any kind of
8 industrial engagenent? |'msorry. That was

9 awkward.

10 Do you have a job outside of your academc
11 job at the nonent?

12 A. Yes.

13 Q Wat is it?

14 A. | am a founder and principal of a conpany

15 by the nanme of REM R-E-M Holdings 3, LLC, and in
16 that conpany | have designed with a partner a

17 credit-card reader, a nmag stripe credit-card

18 reader, that plugs into the headset jack of a

19 smartphone for the purpose of conducting nobile

20  paynents.

21 Q So there is ongoing litigation related to
22 these patents, right?

23 A. At the present tinme |I'm happy to report

24 there is a binding term sheet.
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1 Q h.

2 A. A week ago we nmade an agreenent to end

3 the litigation, but it hasn't been signed yet.

4 Q Ckay. Well, I was just going to use that
5 opportunity to say -- | was going to ask you a few
6 questions about the history of the litigation and
7 your involvenent, but | wanted to nake the point

8 that -- which I'msure you know -- |I'mnot fishing
9 for any confidential information, and if there's
10 any question | ask where part of it is confidential
11 with regard to other parties and doesn't belong in
12 this public record, that's fine. | just want to

13 get a sense of the background.

14 A. Ckay.

15 Q So how many patents does REM Hol di ngs 3
16  own?

17 MR. KELBER: (bjection, assunes facts not
18 in evidence.

19 THE WTNESS. | can give a rough count

200 of -- 1 nmean, there are sone that | understand are

21 about to issue. The ones that have issued, |
22 beli eve are four.
23 Q Does REM Hol dings 3 own all of your

24  patents related to the paynent systenf
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1 A. No. | did alot of work at the

2 university on an antifraud systemfor mag stri pes,
3 and | think they're on the order of eight patents
4 for that work that the university licensed to an

5 industrial conpany by the name of MagTek,

6 | ncor por at ed.

7 Q So how many patents total are you the

8 naned inventor on? Is it 18?

9 A. Wll, | have 16 here and | nentioned that
10 there was one -- there are 16 nentioned here in ny
11 CV, and | said | know there's one that issued | ast
12 Decenber .

13 Q So REM Hol di ngs 3 owns between one and
14 ni ne patents, sonewhere in that range?

15 A. Yeah, fair to say.

16 Q Have you ever had one of your patents go

17 through an | PR before?

18 A. | have.

19 Q How many?

20 A. Only one fortunately.

21 Q Was that one of the REM Hol di ngs 3

22 pat ent s?
23 A. Yes. It's what we call the '946 patent.

24 Q What was the result of that |IPR?
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1 A. Three clains were found to be patentable.
2 Q Wre any found to be unpatentabl e?
3 A. Sone were found, yes, to be unpatentabl e;

4 however, the proceedi ng has not ended.

3) Q Were is it now?

6 A. That's a good question. | have a nunber
7 of proceedi ngs going on, so for the '946 there's

8 actually a petitionto termnate, and | think that
9 we're at a phase where we're waiting to hear on a
10 petition to termnate for various reasons.

11 Q But at sone point along the way in the
12 "946 IPR there was a decision by the Patent O fice
13 that sonme clains were unpatentable?

14 A. Correct.

15 Q GCkay. Have you ever had any patents go
16  through any other type of Patent O fice review

17 proceedi ng other than an | PR?

18 A. Yes. | have two patents that are

19 involved in the inter partes re-exam one of which
20 Is at the stage of an appeal to the Federal

21 CGrcuit. It's called the '729 patent.

22 | have another one that is called the '248

23 patent that is -- was sent back fromthe PTAB to

24 the exam ner because of new grounds of rejection.
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1 W anended sone clains, and they were all owed, but

2 it's still -- it's still at the Patent Ofice.

3 Q So if I counted right, you naned two

4 inter partes re-exans and one |PR Do | have that
S right?

6 A. That's right.

7 Q Any others?

8 A. There was an inter partes re-examof a

9 patent, that was the '394 patent, and because it
10 had no commercial value to us, we decided to

11 abandon t hat one.

12 Q Was the '394 an REM Hol di ngs 3 patent?
13 A. Correct.
14 Q Wwo initiated these inter partes re-exans

15 in the | PR?

16 A. Square, |ncorporated.

17 Q And this is the conpany that you had the
18 |itigation dispute with, right?

19 A. Correct.

20 Q Wre any of the |l awers who are invol ved

21 in this IPR having to do with Mcrosoft and @ obal
22  Touch involved in the Square litigation or related
23 Patent O fice proceedi ngs?

24 A. No.
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1 Q Is the Square -- if | say "the Square

2 litigation,"” do you know what |'mreferring to

3 generally?

4 A. Yes.

5 Q Okay. |Is the Square litigation the only

6 tinme you' ve been involved as a party in patent

7 litigation as opposed to an expert?
8 A. Back when | was at Mcro-Termthere was
9 a-- it was alleged that we were in violation or

10 infringing a patent held by RCA | believe it was.

11 | don't renenber what happened with that. W
12 certainly didn't -- it didn't go very far.
13 Q This would have been in the late 1970s or

14  early 1980s?

15 A. Correct.

16 Q One of the things | think | heard you
17 nmention is that sonme of your patents are owned by

18 the WAshington University of St. Louis; is that

19 right?
20 A. | have assigned ny rights to a nunber of
21  patents to the university. |[|'ve also assigned

22 rights to patents to Central Institute for the Deaf
23 that were licensed. They were patents covering

24 digital hearing aids.
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1 Q Do you receive any incone in connection

2 wth those patents such as |icensing revenue?

3 A. | do. | got a one-tinme share of

4 royalties when the digital hearing aid patents were
5 sold many years ago, and ny nost recent paynent for
6 the antifraud technol ogy patents to MagTek, they

7 pay a mnimumroyalty of -- to the University -- of
8 half a mllion dollars a year, and | share in that
9 wth the other inventors, and that's been goi ng on
10 for 13 years or sonething like that, and | recently
11  received a paynent. They pay in January and | get
12 my share in April or sonething, so | was recently
13 given a share of that.

14 Q Over the course of those 13 years, what's
15  your typical annual income fromlicensing revenue?
16 A. | personally receive approxi mtely

17 $40, 000; however, | have an agreenent with an

18 ex-wife to share that with her 50/50, even though
19 there was no precedent in the state of M ssouri for
20 an inventor ever getting divorced evidently. W

21 have an agreenent that | pay the taxes on it and

22  then we split what's left in half.

23 Q So what about REM Hol di ngs 3, aside from

24 what may cone froma settlenent of this dispute,
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1 does REM Hol dings 3 generate any incone for you?
2 A. No. W had one -- not currently. W had
3 a custoner for our credit-card reader that was a
4 Kor ean conpany, and they bought sonme ten thousand
5 readers one tinme, but they have since gone out of
6 business, so we don't have any ongoi ng revenue

7 stream

8 Q If you are at liberty to say,

9 approxi mately how nuch are you expecting to make
10 fromthe settlenent?

11 MR. KELBER: Caution the witness not to
12 reveal any confidential infornmation.

13 THE WTNESS: There was a public

14  statenment nade by CEO of Square, M. Dorsey, that

15 the settl ement anount was $50 m |l li on.

16 Q That's what Square said.
17 A. Yes.
18 Q Okay. Let's talk about your work as an

19 expert. And you can refer to your CV, if it hel ps
20 you recall, but approximately how many ti nes have
21 you served as an expert in patent infringenent

22 cases or Patent O fice proceedi ngs?

23 A. 1'd say on the order of 10 or 12,

24 sonething like that.
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1 Q In the 10 or 12 expert engagenents you've
2 had, in approximately how many have you been

3 associated with the Patent Oaner?

4 A. As | read through these ... one of the

5 cases | was first involved in was for this Coinco

6 Conpany in St. Louis. | worked for Haverst ock,

7 Garrett and Roberts, and it was suit and

8 countersuit, so there were originally eight patents
9 I nvol ved, four on each side. So | was involved for
10 the Patent Omer and al so for the accused infringer
11 for sone of those patents.

12 The Fi nnegan Henderson case was a long tine
13 ago, and | was for the Patent Ower there. Leydig,
14  Voit & Mayer | had done sone work actually for

15 M crosoft. A forner student of mne was an

16 attorney there and | helped. That was not the

17 Pat ent Owner.

18 Sughrue here, 1've worked for on a case

19 involving digital hearing aids with Wdex and W dex
20 was not the Patent Omner.

21 Nordyne was the defendant -- sorry -- they
22 were the Patent Omner in that case. Sorry.

23 Net Navigation, | was for the Patent Omner.

24 Xpoi nt Technol ogies, | was for the Patent
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1 Omner .

2 Q GCkay. Have you ever, prior to working

3 wth dobal Touch, have you ever been an expert in
4 a Patent Ofice proceeding of any kind?

5 A. | submtted declarations in ny own

6 proceedings as an expert. The rest of these cases
7 | believe were infringenent cases.

8 Q So other than this d obal Touch

9 engagenent and ot her than your own proceedi ngs,

10 there were no other tinmes when you were an expert

11  in a Patent O fice based proceedi ng.
12 A. Correct.
13 Q You nentioned two cases invol ving

14 M crosoft. The first one was this case where you

15 worked wth lawers at Leydig; is that right?

16 A. Yes.

17 Q And tell nme who are the parties in that
18 case.

19 A. | don't recall. | renenber the nature of

20 the dispute. Technically it had to do with an

21 interrupt-driven keyboard nonitor, and it turned
22 out that | actually had software that we had

23 created at ny conpany Mcro-Termthat was used as

24 prior art to help defend Mcrosoft in that case.
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1 Q Approximtely what year was this?
2 A. Around 1980.
3 Q More recently, your CV |lists a case

4 captioned Xpoint v. Mcrosoft.

5 A. Yes.

6 Q Wiat generally did that -- technol ogy did
7 that concern?

8 A. It involved conputer data buses and

9 nmet hods of transferring data across them

10 Q And you worked with |awers at Sughrue?
11 A. Yes, | did.
12 Q Is that the first tinme you had worked

13 wth the | awers at Sughrue?

14 A. No, the first tinme would have been with
15 the Wdex case, | believe, preceded that one --
16 this one.

17 Q And in the Wdex case was Sughrue

18 representing the Patent Owner?

19 A. No, they were defending the Wdex hearing
20 aid conpany from Denmar K.

21 Q So is this dobal Touch engagenent the
22  third tine you' ve worked with Sughrue?

23 A. Yes.

24 Q In the Xpoint case did you provide any
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1 expert reports or declarations?

2 A | did.

3 Q How many?

4 A. | don't recall, but it was nore than one.
5 Sort of a handful. | think there were a nunber of

6 defendants in that case, and | provi ded expert

7 reports for several of the accused devi ces.

8 Q Were you deposed in that case?

9 A. | don't recall that | was.

10 Q And the case didn't go to trial, right?
11 A No, it didn't.

12 Q Across these cases, as best as you can
13  recall, did you ever form any opinions on

14 obvi ousness?

15 A. | certainly have rendered opinions on

16  obviousness in nmy own case over and over again. |
17 think that | rendered opinions on obviousness in

18 the Coin Acceptors, Coinco case. | don't recall at
19 the nmonent if | did in these other cases or not.

20 Q Can you recall ever having offering --

21  excuse ne.

22 Can you recall ever having offered an

23 opinion that a patent woul d have been obvi ous?

24 MR. KELBER: Qbjection as to form
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1 THE WTNESS: Not as | sit here I can't

2 recall that.

3 Q In the Xpoint case, sorry to doubl e back,
4 in the Xpoint case do you recall if you received

5 any confidential information from M crosoft?

6 A. Not -- as | sit here today |I can't

7 recal | .

8 Q D d you performan infringenent analysis
9 in the Xpoint case?

10 A | did.

11 Q What was the anal ysis of ?

12 A. There were various products. | don't

13 renmenber exactly now. It was quite a few years

14 ago.

15 Q Was it hardware or software?

16 A. It was hardware.

17 Q Was it a Mcrosoft Surface tablet?

18 A. | don't recall. | just can't say.

19 Q Was it a phone?

20 A. | don't believe the Surface tablet

21  existed at the tine. |I'mnot sure. |'msorry. |

22 just don't renenber what the technol ogy was now.
23 Q Was it -- excuse ne.

24 A. In general, | could say it involved PCl
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1 bus sort of devices for doing data transfers, and
2 |"'mforgetting the buzzword now for the -- it's an
3 unattended device to device data transfer across a
4 bus, and there's an industry termfor that that's
5 eluding nme at the nonent.

6 Q Do you recall if you | ooked at any

7 physi cal sanpl es of devices?

8 A. Best | can recall is | |ooked at

9 literature and engi neering draw ngs, things of that
10 nature, bl ock diagrans.

11 | renmenber the buzzword. It's DMA, direct

12 MeNory access.

13 Q Have you ever testified at a trial?

14 A. Yes.

15 Q How many tines?

16 A. Twi ce.

17 Q Wiich cases were those, if you recall?
18 A. The Coin Acceptors case and the W dex

19 case.

20 Q Has your testinony ever been excluded by

21 a judge?

22 A. No.
23 Q Has your testinony ever been criticized
24 in a judicial opinion?
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1 A. No.
2 Q You have a good bit of experience with

3 the Patent O fice, right?

4 A. Probably nore than nost people in

5 general, but, | don't know. | inmgine there are

6 those that, unfortunately, have nore. | have quite
7 a bit, |1'd say.

8 Q Do you think that all patents issued by

9 the Patent O fice are valid?

10 A. Not necessarily.

11 Q Have you ever had experience with a

12 patent that was issued by the Patent O fice that
13 turned out to be invalid?

14 MR. KELBER: (bjection as to form

15 THE WTNESS: | certainly have personal
16 experience with Patent O fice rulings invalidating

17 sone or all of ny clains in patents.

18 Q D d you agree wth any of those rulings?
19 A. Not yet.
20 Q I'll transition a little bit. Let's talk

21  about your representation in connection with G obal
22  Touch or your engagenent in connection wth G obal
23  Touch.

24 Anytinme you want to take a break, just |et
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1 me know.

2 A. I'mfine. Thanks.

3 Q In these six IPRs that we're here to talk
4  about today, you understand that the Patent Tri al

5 and Appeal Board, which | sonetines may call the

6 Board or the PTAB -- is that all right?
7 A. Fine.
8 Q And you understand that in these six |PRs

9 the PTAB has already instituted the proceedi ngs

10 upon having reviewed Mcrosoft's petitions, right?
11 A. Correct.

12 Q So the PTAB's viewin instituting these

13 decisions is that the challenged clains are nore

14 likely than not to be invalid. Do you understand
15  that?
16 MR. KELBER: (Objection as to form calls

17 for a |egal conclusion.

18 THE W TNESS: From ny personal

19 experience, | understand that that's the decision
20 that they nmade with regard to instituting the trial
21 or not.

22 Q And do you disagree with the PTAB's

23 decisions in that respect for all six of these

24 | PRs?
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

| do.

(Exhibit 8 marked for
I dentification: Declaration of
Robert E. Morley, Jr. Re
| PR2015- 01928 | Pat ent No.
7, 265, 494)

(Exhibit 9 marked for
I dentification: Declaration of

Robert E. Morley, Jr. GLOBAL EX

2002 | | PR2015-01147 | Patent No.

7,994, 726)
(Exhibit 10 marked for
identification: Declaration of

Robert E. Morley, Jr. GLOBAL EX

2005 | | PR2015-01148 | Patent No.

7,498, 749)
(Exhibit 11 marked for
identification: Declaration of

Robert E. Morley, Jr. GLOBAL EX

2006 | | PR2015-01149 | Patent No.

7,329, 970)
(Exhibit 12 marked for
identification: Declaration of

Robert E. Morley, Jr. GLOBAL EX

ol kow Technol ogi es, I nc.

Page 40




Robert E. Morley, Jr., Ph.D.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2002 | 1 PR2015-01150 | Patent No.
7,781, 980)
(Exhibit 13 marked for
i dentification: Declaration of
Robert E. Morley, Jr. GLOBAL EX
2002 | 1 PR2015-01151 | Patent No.
8, 288, 952)
MR. MURPHY: That | ast one was the '952,
right?
MR. KELBER: Correct. 1151.
Q Dr. Mrley, the reporter has kindly
handed you Exhi bits that have been marked 8, 9, 10,
11, 12 and 13. Do you recogni ze these?
A. | do.
Q Are these your declarations in the
respective six IPRs we are here to discuss today?
A. Yes.
Q Just so it's clear, let's review them
Let's start with Exhibit 8  Exhibit 8 is your
declaration in No. 2015-1928 for the '494 patent.
Did | get that right?
A. Correct.
Q And could you flip through it and confirm

for me that that is your conplete declaration and
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1 that the signature in the back is yours?

2 A. I'mnot counting the paragraphs to be

3 absolutely sure, but I would say it appears to be
4 conplete, and it's certainly ny signature.

5 Q Al right. For Exhibit 9, could you

6 confirmthat Exhibit 9 is your declaration in

7 2015-1147 for the '729 patent?

8 A. | see '726 patent on Exhibit 9. I think
9 you said '729?

10 Q Excuse ny error. So confirmthat Exhibit

11 9 is your declaration in 2015-1147 for the '726

12 pat ent .
13 A. Yes.
14 Q And that the signature in the back of

15 this one is yours?

16 A It is.

17 Q Thank you. For Exhibit 10, could you
18 confirmthat Exhibit 10 is your declaration in
19  2015-1148 for the '749 patent?

20 A It is.

21 Q And confirmthat the signature in the
22 back of Exhibit 10 is yours, please?

23 A It is.

24 Q Myving on to Exhibit 11, could you
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1 confirmthat Exhibit 11 is your declaration in

2 2015-1149 for the '970 patent?

3 A. Yes.

4 Q And please confirmthe signature in the
5 back of Exhibit 11 is yours.

6 A It is.

7 Q Myving on to Exhibit 12, could you pl ease
8 confirmthat Exhibit 12 is your declaration in

9 2015- 1150 for the '980 patent?

10 A It is.

11 Q And please confirmthat the signature in
12 the back of Exhibit 12 is yours.

13 A It is.

14 Q And, last but not |east, could you pl ease
15  confirmthat Exhibit 13 is your declaration in

16  2015-1151 for the '952 patent?

17 A It is.

18 Q And please confirmthat the signature in
19 the back of Exhibit 13 is yours.

20 A It is.

21 Q Do these six declarations, Exhibits 8

22  through 13, contain all the opinions that you' ve
23 formed about the six patents that those

24 decl arati ons concern?
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1 MR. KELBER: (Objection as to form
2 THE WTNESS: They contain all the
3 opinions that | was asked to render. | mght have,

4 as an inventor and soneone involved in patent

5 proceedi ngs, mght have formed ot her opinions that
6 were irrelevant or what have you, but certainly

7 these contain the opinions that were pertinent.

8 Q Is there anything in these six

9 declarations that is left out that you needed to

10 add i n now?

11 A. Not that | recall.

12 Q Was there anything you considered putting
13 in these declarations you deci ded not to?

14 A. | certainly had discussions back and

15 forth with attorneys, you know, involving opinions
16 and ways to convey those in the reports, but I

17 think that the product that | have in front of ne
18 here is representative of the ultimte

19 determnation of how | could best express nyself.
20 Q Do you recall anything in particular that
21 you were considering putting in one of these

22 decl arations that you deci ded not to?

23 MR. KELBER: Caution the witness not to

24  reveal discussions between counsel. If you
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1 yourself considered sonething, that's a fair

2 guesti on.

3 THE WTNESS: | renenber considering

4 using the term"butt dialing" and thought maybe |'d
5 leave that out.

6 Q I'mglad you said that because | was

7 going to use that termtoday.

8 A. | promsed the attorneys here that they

9 would hear those words today at sonme point. W've

10 gotten that taken care of now Check that off the

11 list.
12 Q Let's focus on Exhibit 9, which is for
13 the '726 patent. In paragraph 19 of Exhibit 9

14 there's a table. Do you see that?

15 A. | do.

16 Q And does this table represent everything
17 that you considered in form ng your opinion in

18 connection with the '726 patent?

19 A. No. One of the things that | always rely

20 on in formng opinions is what one of ordinary

21 skill in the art would understand terns to be.
22 So in addition to this, certainly there's ny
23 experience as one of ordinary skill in the art and

24 ny background and education, et cetera.
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1 Q D d you consider any docunents other than
2 the docunents listed in paragraph 19 when form ng

3 your opinions about the '726 patent?

4 A. Once again, back to ny general know edge
5 as one of order -- one of ordinary skill in the art
6 here, | certainly have referenced untol d nunber of

7  textbooks, docunents, you know, data sheets, you

8 nane it, right.

9 So, | nean, just to be absolutely honest
10  about -- to answer that question, yeah, |'ve seen
11 lots of docunents in ny experience that have led ne

12 to nake opi nions about what one of ordinary skil
13 woul d understand the terns to be in a patent.

14 Q Since the tinme you were asked to start
15 working on an opinion for the '726 patent, did you
16  consider any docunents in connection with form ng
17 that opinion other than the ones listed in

18  paragraph 19?

19 A. | think | mght have refreshed ny nenory
20 about touch sensors with a Wkipedia article or

21 sonething like that, that | mght not have |isted
22 here, but, | nean, these are the principal

23 docunents upon which I relied in formng ny

24 opi nion.
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1 Q Wiy did you need to refresh your nenory

2 on touch sensors?

3 A Wll, as | tell ny students, all you know
4 Is what you use daily, and ny background is very

5 wde, and | don't recall all the details of every

6 piece or bit of technology that |'ve cone in

7 contact wth over the years.

8 Q Do you recall what specifically made you
9 feel like you needed to consult Wki pedi a about

10  touch sensors?

11 A. | was going to be rendering ny opinion as
12 an expert and that was part of the subject matter,
13 and | wanted to nake sure that | was sound in ny

14 opi ni ons.

15 Q Do you recall what specifically in your
16 recollection was refreshed by the WKki pedi a

17 article?

18 A. Just generally the technol ogy, what mnakes

19 it work.

20 Q Wiich was what? What nade it work?

21 A. | could go into detail. There's a |ot

22 of -- there are different types of touch sensors.
23 Q Oay. Gve ne an exanple.

24 A. There are capacitive touch sensors on the
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1 iPhone, for exanple. There's a customchip that

2 takes care of deciding what the touch -- where the

3 touches are, nultitouch on the screen, for exanple.
4 Q Al right. So there's the capacitive

5 sensors on the iPhone. |Is there any other type of

6 touch sensor you can think of?

7 A. | nmentioned earlier there are resistive

8 touch sensors.

9 Q Is there a place in everyday life that I
10 m ght have seen that type of sensor you can think
11 of ?

12 A. I'mnot sure exactly what the

13 applications are, but there are resistive touch
14 sensors that are used in products. | just can't
15 cite one off the bat.

16 Q Can you think of any types of touch

17 sensors other than capacitive or resistive touch
18 sensors?

19 A. | think that covers the gamut.

20 Q Was there anything you relied on for your
21  understandi ng of touch sensors other than the

22  Wkipedia article that you revi ewed?

23 A. | think | said there m ght have been

24 several articles, but | did alittle bit of
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1 Googling just to -- and | don't renenber how nuch |
2 read, but there were -- | would say there was

3 probably nore than one thing that | saw.

4 Q Can you recall anything other than

5 WKkipedia articles that you may have | ooked at?

6 A. Not at the nonent, no.

7 Q D d you |l earn anything about touch

8 sensors fromthe docunents listed in paragraph 19?

9 MR. KELBER: (bjection as to form As
10 to?
11 Q I'll start again. D d anything in the

12 docunents listed in paragraph 19 refresh your

13 recollection of touch sensors?

14 A. | wouldn't say they refreshed. There

15  were discussions of the underlying operation

16 technol ogy of touch sensors in sone of these

17 references that, when | read it, | said, yeah, that
18 nmkes sense, it jibes with nmy understandi ng of that
19 technology, but | wouldn't say it educated ne or

20 taught ne sonething new that | wasn't previously

21 aware of.

22 Q Are you aware that there are litigations
23 in District Court involving the sane patents that

24 t hese I PRs i nvol ve?
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1 A. I"mnot really know edgeabl e of the
2 litigation. | amaware. |'ve heard that there is
3 sone litigation involved, but I don't know anything

4 about it.

5 Q Do you know what court the litigation is
6 i n?

7 A. | don't.

8 Q Do you know who the defendants are in the
9 litigations?

10 A. | don't know for a fact. | presune,

11 know ng about | PRs, that the people that |aunch the
12 | PR usually are the ones that are involved in
13 litigation, so | wouldn't be surprised if Mcrosoft

14  was one, for exanple.

15 Q Do you know what the accused devices are
16 in the litigations?

17 A. | do not, no.

18 Q Not flashlights. Sorry. Never m nd.

19 I n paragraph 2 of Exhibit 9 it nentions

200 three -- I'msorry. It nentions two patents that

21  we're not discussing today, which by reference to
22 the last three digits would be the '623 and ' 781
23 patents. Do you agree with that?

24 A. If | heard you correctly, | think you
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1 said three patents.

2 Q | neant to say two.

3 A. kay. | could check those against this

4 list here, but | trust you're probably correct on

5 that.

6 Q It says that, if I'"'mreading this

7 right -- and you can confirm-- it says that you've

8 been retained as an expert w tness by counsel on

9 behal f of d obal Touch Solutions in connection with
10 a series of inter partes reviews of a nunber of

11  patents held by GIS. These patents include, in no

12 particular order, and then a |ist of eight patents.

13 Right?
14 A. Yes.
15 Q And in that |list you see the six patents

16 we're tal king about today by reference to the | ast

17  three digits: '494, '726, '749, '970, '980 and

18 ' 952.
19 A. Correct.
20 Q And then there's two others, '781 and

21 '623, right?
22 A. Correct.
23 Q Have you been asked to provide opinions

24 with respect to the '781 or '623 patents?

ol kow Technol ogi es, I nc. Page 51




Robert E. Morley, Jr., Ph.D.

1 A. | believe so. 1'd have to check ny notes
2 to be certain, but I"'mpretty sure | have, yes.

3 Q Wth regard to the '623 patent, have you
4 revi ewed any of the docunents filed in that |PR?

5 A. I'd have to -- | have a cheat sheet that
6 has all these things listed onit. 1'd have to

7 check that. But |I'mpretty sure | rendered an

8 opinion regarding the '623 in a different |IPR than
9 one of these and that |, having done that, |

10 certainly reviewed the pertinent docunents.

11 Q Wen reviewing the clains that have been
12 chall enged in these I PRs involving these eight

13 patents, have you ever concluded that one of the
14  clainms is not valid?

15 A. No.

16 Q Are you aware that d obal Touch in any of
17  these I PRs has ever disclained any of the

18 chal l enged cl ai ns?

19 A. Not to ny know edge.

20 Q Have you ever becone aware that any of
21 the clainms of the '494 patent were disclai ned by
22 d obal Touch?

23 A. No.

24 Q Have you ever becone aware that any of
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1 the clains of the '623 patent were disclained by

2 d obal Touch?

3 A. No.

4 Q When were you first contacted by Sughrue
S in connection with these | PRs?

6 A. My first neeting regarding themwas in

7 January of this year, and | believe that was a

8 result of being contacted in the |last quarter of

9 | ast year sonetine when they reached out and call ed
10 nme and said they m ght have a project that they

11 wanted nme to help on.

12 Q I'mgoing to rephrase that question a

13 little bit because | said Sughrue and | shoul d have

14  said, when were you first contacted by any | awer

15 in connection with these | PRs?
16 A. It would be the sane answer.
17 Q GCkay. And who contacted you first? Do

18 you recall?

19 A Bill Mandir.

20 Q You've worked with M. Mandir before?

21 A 1 did.

22 Q Do you recall when you signed an offici al

23  engagenent letter and started work?

24 A. | wuld say it was probably in January
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1 time franme of this year
2 Q Prior to getting involved with these

3 related I PRs, had you ever heard of the conpany

4  Aztech?
5 A. Not that | recall, no.
6 Q Had you ever heard of the inventor of the

7 patents involved in these |PRs, M. or Dr. Bruwer?
8 A. No.

9 Q Since the tinme that you got involved with
10 these IPRs have you had a chance to |ook into

11 Dr. Bruwer or Aztech?

12 A. No.

13 Q So did | hear right that your

14 recollection is your first neeting in connection
15 wth these IPRs with the | awers was in January of
16 this year?

17 A. Correct.

18 Q And how many neetings have you had since
19 the first one?

20 A. | think that was the only one that |'ve
21 had in person other than prepping for this

22 deposition yesterday. The rest were by tel ephone.
23 Q How many, approxinmately, telephonic

24 meetings have you had in connection with this
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1 engagenent ?

2 A. Dozens.

3 Q Is it correct that your rate is $500 an
4  hour?

5 A. Correct.

6 Q About how nuch have you billed in

7 connection with these engagenents so far?

8 A. | would say on the order of $50, 000.

9 Q Wio wote the declarations, Exhibits 8
10  through 137

11 A. It was a collaborative effort. There

12 were a nunmber of authors that deserve credit,

13  nyself being principal. There are sections that

14 were witten nostly by |awers, for exanple, the,
15  you know, the |egal understandi ng of what the |egal
16 terns are. | just read, and they wote that. But
17 the rest of it was sonething that we wordsm t hed
18 and worked on back and forth together. | wote

19 quite a bit of it.

20 Q Wo wote the first draft?

21 A. Sone sections were witten by ne in the
22 first draft, others by them

23 Q Wien you were engaged by the d obal Touch

24 | awyers, what did they ask you to do?
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1 A. Help themrepresent a Patent Ower in an
2 IPR
3 Q | assune they asked you to consider the

4 circunstances of the case and form opi nions, right?
5 A. Yes.

6 Q So what kinds of opinions did they ask

7 you to consider?

8 A. | don't recall that they asked for

9 specific opinions other than they knew that | had
10 experience nyself in IPRs, and -- as a Patent

11 Omer -- so | kind of knew what the objectives are
12 froma Patent Ower's point of view. They asked ne
13 to render opinions on behalf of the Patent Omer as
14  to whether or not the various clains were obvious
15 or not based on what had been filed by the

16 requester and also the determ nation of the board,
17 where the board made any conmments.

18 Q The principal question we're here to

19 discuss is the alleged conbination of two pieces of
20 prior art. One's called -- they're both -- sorry.
21  They're both patents, and one has an inventor whose
22 name i s Jahagirdar and the other has an inventor

23 whose nanme is Schultz. Are you famliar with

24  this -- these prior art references?
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1 A. Yes. And you'll excuse ne if | don't

2 pronounce M. Jahagirdar's nane the sane way you
3 do. | don't knowif your way is better than m ne;
4 it's just that 1've cone to call him

5 M. Jahagirdar -- Jahagirdar.

6 Q Jahagirdar. | think | can work with

7 that. |If | slip back into mne, | really apol ogize
8 to M. Jahagirdar, wherever he is, that we're

9 butchering his nane, but we'll do our best.

10 So now that we have the vernacul ar, the

11 principal question we're here to discuss is the
12 proposed or alleged obvi ousness conbi nati on of

13  Jahagirdar and Schultz, right?

14 A. Correct.

15 Q And were you asked to consider this

16 conbination at the first neeting in January?

17 A. | think that this conbination was

18 discussed at that first neeting.

19 Q Wien did you form your opinions about

20 this conbination?

21 A. Before we had that neeting | was sent by
22 email, | believe, the petition for the |IPR

23 certainly at |least one of the IPRs involving that

24 conbination, and the board ruling on it and the
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1 decision to institute, and the two patents, the

2 Jahagirdar and the Schultz patents, and the patent,
3  whichever one -- | forget which one of these -- but
4 | renmenber readi ng through those materials and

5 particularly |looking at the, for exanple, the

6 notivation to conbine. And | think there were a

7 list of a nunber of alleged notivations to conbine,
8 and | dug into that stuff and started form ng ny

9 opinion at that tine before the neeting.

10 Q So when did you reach the concl usions

11  that are expressed in the declarations, Exhibits 8

12 through 13?

13 A. | would say a good portion of what is
14 i ncluded in these declarations | had at |east the
15 general opinion. | didn't have all the specific

16 details, but I fornmed a general opinion regarding

17  the notivation to conbine, for exanple, the first

18 tinme | read it. It was easy.
19 Q And what --
20 A. Sone of the other details were -- had to

21  get into the nitty-gritty of the clai mlanguage
22  versus what the conbination m ght teach and things
23 like that. So those | devel oped as | went al ong.

24 MR. KELBER: Is this a reasonable tine
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1 for a break, John?
2 MR. MJURPHY: Absolutely.
3 MR. KELBER: Let's take a short one.
4 (Proceedi ngs recessed at 10:17 a.m)
5 (I'n session at 10:24 a.m)
6 (Exhibit 14 marked for
7 identification: Bruwer | U S
8 Pat ent No. 7,265,494 | M crosoft
9 Exhi bit 1001)
10 (Exhibit 15 marked for
11 identification: Bruwer | U S.
12 Patent No. 7,994,726| M crosoft
13 Exhi bit 1001)
14 (Exhibit 16 marked for
15 identification: Bruwer | U S.
16 Patent No. 7,498,749 | M crosoft
17 Exhi bit 1001)
18 (Exhibit 17 marked for
19 i dentification: Bruwer | U S.
20 Pat ent No. 7,329,970 | Mcrosoft
21 Exhi bit 1001)
22 (Exhibit 18 marked for
23 identification: Bruwer | U S.
24 Patent No. 7,781,980 | Mcrosoft
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Exhi bit 1001)
(Exhibit 19 marked for
i dentification: Bruwer | U S.
Patent No. 8,288,952 | M crosoft
Exhi bit 1001)
Q Dr. Mrley, the reporter has kindly
mar ked Exhi bits 14 through 19, which hopefully are
the patents at issue in these related IPR
pr oceedi ngs.
As you're looking at them can you confirm

that Exhibit 14 is the '494 patent?

A It is.

Q Exhibit 15 is the '7267?

A It is.

Q Exhibit 16 is the '749?

A. Correct.

Q Exhibit 17 is the '9707?

A It is.

Q Exhibit 18 is the '9807?

A. Yes.

Q And Exhibit 19 is the '952?
A. Yes.

Q Okay. Now we'll have these on hand in

case we need to refer to them
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1 To refer back to the previous |ine of

2 guesti oni ng about how your decl arations were

3 created, there are two or three groups of |awers
4 i nvol ved representing GIS that you' re working wth;

S is that right?

6 It's like Monty Python's Trojan Rabbit out
7 there.

8 A. There are certainly a nunber of

9 attorneys. | don't know exactly the organi zations

10 for whomthey work. There's Sughrue, there's

11 M. Kelber, there's M. Cristler, who | believe are
12 not at Sughrue.

13 Q As far as you can tell, are the |IPRs

14  divided up between the | awers sonehow?

15 A. Yes.

16 Q Wuld you be able to tell ne how?

17 A. | believe the people at Sughrue are

18 involved in -- there are two sets of |PRs, roughly

19  speaking, where the requester is Mcrosoft on one
20 hand and Apple on the other. Maybe there are other
21  requesters, but I've cone to know them sort of as
22  Apple and Mcrosoft IPRs. And it's ny

23 understanding that one of those is being handl ed by

24  the Sughrue people and the other one is being
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1 handl ed by outside people from Sughrue.

2 Q Wen did you start working with

3 M. Cristler and M. Kel ber?

4 A | nmet themin January at the first

5 neet i ng.

6 Q D d you devel op your opinions in these
7 declarations in parallel or not in parallel?

8 MR. KELBER: (bjection as to form

9 THE WTNESS: Parallel opinions in one

10 | PR and in another, that kind of parallelisnf

11 Q Dd you --
12 MR. KELBER: | hope they feed it.
13 Q D d you prepare the declarations in any

14 particul ar order?

15 A. | was working on several sinultaneously.
16 Q D dthe '"494 declaration trail behind all
17 the others?

18 A If that is the one that refers to a

19 find-in-the-dark feature, then, yes, that would

20 have been the last one that | worked on, as |

21 recall.

22 MR. KELBER: Could we go off the record

23 for just a second?

24 MR. MURPHY: Ckay.
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1 (Di scussion was had off the record.)

2 Q So let ne just ask that question again.
3 Didthe '"494 declaration, Exhibit 8, trail behind
4 the others?

5 A. | believe it did, and |I'mjust quickly

6 checking ny signature dates to confirm

7 Yes, ny recollection is correct, it did
8 trail.
9 Q Were all the opinions in these six

10 declarations your idea first or were any of them

11 provided to you by counsel ?

12 A. The opinions that | rendered were

13 discussed with counsel. They m ght have asked ne
14  what do you think about this, would you agree with
15 an argunent that blah blah bl ah, whatever, and then
16 | would discuss that wth themand tell them how

17 | -- what ny reading of the situation was. So, you

18 know, it was a give-and-take kind of thing.

19 Q D d you prepare for this deposition?

20 A | did.

21 Q How did you prepare?

22 A | met with the attorneys yesterday here
23 at this firmand revi ewed sone docunents. | read

24 ny declarations on the plane on the way up here
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1 fromSt. Louis the other day.
2 Q D d you review any docunents other than
3 the declarations and the docunents listed in the

4 decl arati ons?

5 A. Not that | recall
6 Q Thi nki ng about the six patents at issue
7 in these six IPRs, do you have in your mnd a way

8 that you summarize at a high level the invention

9 cl aimed across the six patents?

10 A. | would say, in general, one of the

11 principal ideas that's expressed here would be to
12 forego putting current through a nechanical swtch
13 froma battery to a | oad wherein that nechani cal

14 switch, because it's turning the device on and off,
15  woul d necessarily conduct this relatively high

16 current in the product and wear out over a period
17 of time due to buil dup of debris or corrosion, and
18 instead use an electronic switch to conduct the

19 current and turn the current on and off to the

20 | oad, and have that electronic switch be controlled
21 by a mcroprocessor, which in turn is sensing a

22 user interface swtch that is a lowcurrent switch
23  that won't wear out. And it's a touch-sensitive

24 swtch that is on the user interface that is
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1 actuated so that the m croprocessor can in turn

2 activate the electronic swtch to activate the |oad
3 and give the current to the load. So I'd say

4 that's sort of the nost common idea that goes

5 across these patents.

6 Q So if you're trying to control power to

7 the load, is the sinplest way to do it is to sinply
8 put a switchin the circuit between the power

9 source and the load, right?

10 A Well, wth the m ni mum nunber of

11 conmponents woul d be, again, to have a battery, a

12 switch and a | oad.

13 Q And the Bruwer patents nake this sonmewhat
14 nore conplicated by interposing a mcrochi p between
15 the power source and the | oad and then having the
16 mcrochip be controlled by sone kind of swtch,

17 right?

18 A Well, | wouldn't say that the mcrochip
19 is between the power source and the | oad because

20  the power source certainly doesn't send current

21 through the mcro into the load. The mcrochip

22 controls yet another electronic swtch.

23 So it is nore conplicated than a battery, a

24  switch and a |load, as you said, but it's not quite
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1 the sane as what you said in that it wuld entail,
2 not only just adding a mcro and the

3 touch-sensitive switch to control the mcro, but

4 also the mcro has to control an electronic switch
5 to conduct the current to the | oad.

6 Q If we can take Exhibit 15 as a

7 representative exanple of these patents, which is
8 the '726 patent.

9 A. | have it.

10 Q Can you walk nme through in a little bit
11 of detail how the '726 patent shows the m crochip
12 controlling an electronic swtch to conduct the

13  current to the | oad?

14 A. There are a couple of figures | could

15 refer to where that occurs. One of them would be
16 Fig. 2 where the mcro would be control el enent

17 201, the switch would be -- that is conducting the
18 current to the | oad would be switch 202, and switch
19 102 woul d be the user interface switch. So that's
20 one place where you can see it.

21 The next place | see it, just skinmng

22 through here, looks |like Fig. 6 -- sorry -- Fig. 5
23 shows, again, a control in this case el enent 201,

24 which seens to be controlling swtch 202 that
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1 conducts current between the battery voltage and

2 the | oad 105.

3 Moving along, also -- let's see. W thout

4 readi ng through and seei ng what was intended in

5 sone of the other figures, | can state those

6 figures indicate the three elenents, a user

7 interface swwtch, a mcro or a control elenent and
8 then an electronic switch to conduct current to the
9 | oad fromthe battery.

10 Q Wien |I'mconparing Fig. 1 to Fig. 2, is
11  the contents of the dotted box in Fig. 2

12 represented as the solid box that says mcrochip in

13 Fig. 17?

14 A. Yes, | think that could be a substitution
15 in Fig. -- there's an indicator in Fig. 2 that the
16 dotted box, | believe, is elenent 103, it shows in

17 the lower right-hand corner, and that's the sane
18 nunber as what's identified as mcrochip 103 in

19 Fig. 1.

20 Q Ckay. So the way it's represented in

21 Fig. 1, it looks like the power goes through the
22 m crochip, but when it's blown out in Fig. 2 shows
23 that the power doesn't go through the control part

24 of the mcrochip. Do | have that right?
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1 A. Correct.

2 Q | understand. Ckay.

3 A. | could tell you that one of ordinary

4 skill would know that m croprocessors don't conduct

5 that kind of current that is necessary.

6 Q | understand. Wre these Bruwer patents,
7 these six patents, when you picked them up and

8 |looked at themthe first tinme, was that the first

9 tinme you recall |earning about the idea of turning
10 a load on and off under control of a mcrochip via
11 a switch input to that m crochip?

12 A. | don't know for certain if | ever saw or
13 imagined that that's the way a product that | was
14 using did that function. Certainly, as far as |

15 can tell, that was the first tine that | saw such a
16 circuit. | may have used one previously or

17 whatever and not thought one way or the other about
18 how it was operating.

19 Q Do you teach any el ectronics or

20 electrical engineering classes that have anything
21 to do with circuit design?

22 A. Yes.

23 Q In many of those classes do you ever

24  teach any material about mcrocontrollers or
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1  mcrochips?

2 A. For many, many years | did, yes. |

3 taught what was our enbedded systens |ab and used
4 numer ous m croprocessors over the years, but

5 starting with the Mdtorola 6809 and then Mtorol a
6 68000 and on.

7 So | used to joke that | spent a |ot of ny
8 lifein this one particular |ab at the university
9 because that's where that course was offered. So |
10 spent a lot of tinme teaching m croprocessor

11 cl asses.

12 Q And in any of those classes that you

13  renenber teaching, do you ever recall teaching a
14 circuit that looked like the circuit in Fig. 1 or
15 Fig. 2 or Fig. 37?

16 A. No, offhand |I don't. The projects that
17 we did there involved nore conputer architecture,
18 interfacing, displays and nmenory chips and things
19 |ike that to the m croprocessor systemand didn't
20 really involve turning power on and off to it. The
21 power was usually present.

22 Q In any of your industrial experience that
23 you've had do you ever recall working with, seeing

24 or designing circuits that |ooked |ike the ones in
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1 Figs. 1, 2 or 3?

2 A. | think I probably cane across in ny

3 |low power chip design circuits that could put a

4 portion of a chip to sleep or turn off the power to
5 it to lower the power, but not from a user

6 interface, not -- not where sone user would actuate
7 a switch, but sonme algorithmc decision to enable a
8 block, whether it was needed or not. Sort of I|ike
9 my nomtelling me to turn the lights off when |I'd
10 | eave a room | would always teach ny students to
11 turn the power off to sonmething if it's not needed,
12 but that was algorithmc. It wasn't sonmething from
13 a user interface.

14 Q Let's turn to Exhibit 9, declaration in
15  2015- 1147 for the '726 patent. Ckay?

16 A. | have it.

17 Q In paragraph 7, page 5, it says that your
18 experiences have allowed you to devel op a

19  fundanent al understandi ng of the concepts

20 under | yi ng obvi ousness. Is that right?
21 A. Yes.
22 Q And then later on in this declaration, |

23  suppose paragraphs 28 through 42, there is an

24  explanation of the |aw of obviousness. Do you see
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

par agr aphs 28 t hrough 42?

A. | do.

Q Is the explanation of the | aw of
obvi ousness i n paragraphs 28 through 42 consi stent
wi th your understandi ng of the concepts underlying
obvi ousness?

A It is.

Q Paragraph 25 through 27 falls under the
headi ng "Anticipation." D d you render any
opi ni ons on anti ci pati on?

A. | don't believe so, no.

Q In paragraph 26, in particular, there's a
section that -- a sentence -- that says, "I
understand that the express, inplicit and inherent
di scl osures of a prior art reference nay be relied
upon when anal yzing anticipation.” Do you see
t hat ?

A. Yes.

Q D d you render any opinions having to do
wi th inherent anticipation?

A. No.

Q In paragraph 27 there's a sentence that
says, "I also understand the disclosure in an

al l egedly anticipating reference nmust provide an
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1 enabling disclosure of the desired subject matter."
2 Do you see that?

3 A. | do.

4 Q Did you render any opinions as to whether
5 any of the references involved here are enabling?
6 A. No.

7 Q Turning to paragraph 31, would you agree
8 that this paragraph generally discusses the concept
9 of secondary indicia of nonobvi ousness?

10 A. Yes.

11 Q Are you aware of any evidence of

12 secondary indicia of nonobviousness of relevance in
13 these | PRs?

14 A. | don't recall seeing any, no.

15 Q D d you rely on any such evi dence of

16  secondary indicia of nonobviousness in form ng your
17 opinions?

18 A. | did not.

19 Q Paragraph 32, would you agree with ne

20 that this paragraph lists what you understand to be
21 exenplary rationales that nay support a concl usion
22 of obviousness?

23 A. Yes.

24 Q Are these rationales in the alternative?
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1 Let me ask that nore carefully. Sorry.
2 In order for a claimto have been obvi ous,
3 does it need to have to satisfy all of the

4 rationales listed in paragraph 327

5 MR. KELBER: Could I hear that question?
6 (The record was read by the reporter.)

7 THE WTNESS: | think that's sort of a

8 little bit beyond ny bailiw ck. These are general

9 under standi ngs that |'ve conme across, but | think
10 to answer that definitively | should be a patent

11 attorney.

12 | can tell you as an engineer that's

13 involved in IPRs of ny own and stuff that | woul d,
14  given that caveat, | would say these are not neant
15 to all have to take place, but there could be one
16  or nore.

17 Q D d you consider these various rationales

18 when form ng your opinions on obviousness in these

19 | PRs?
20 A. Yes.
21 Q D d you consider none of themto be

22 appl i cabl e?
23 MR. KELBER: (Objection as to form

24 THE WTNESS: Yes. | don't believe any
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1 of these are applicable in the IPRs that | studied.
2 Q | want to focus on exenplary rationale,

3 letter Gin paragraph 32. Wuld you agree that, if
4 there is a teaching suggestion or notivation in the
5 prior art that would have | ed one of ordinary skil
6 to reach the claimconbination, that that tends to
7 make it nore likely that a claimwould have been

8  obvious?

9 MR. KELBER: (bjection as to form You
10 can answer.

11 THE W TNESS: Once again, given the

12 caveat that I'mnot an attorney, | certainly have
13 the general understanding fromny experience that
14  one of the ways to have a claimbe obvious is to
15 say that there is a notivation to conbi ne one or

16 nore -- two or nore -- pieces of prior art or the
17 teachings of those references.

18 Q Is a notivation to conbine a requirenent
19 to reach a finding of obviousness?

20 A. Once again, | have to qualify ny answer
21 that I'mnot an attorney, but in my opinion there
22 needs to be a notivation to conbi ne by one of

23  ordinary skill in the art.

24 Q Does the notivation need to be docunent ed
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1 or inwitten formin the prior art in order to be

2 useful for the obviousness anal ysis?

3 MR. KELBER: (Objection as to form
4 THE WTNESS: Once again, you know, the

5 sane qualification, not being an attorney, but |

6 don't believe, unfortunately, that that's a

7 requi renment in ny own personal case.

8 Q Wiy did you say "unfortunatel y"?

9 A Well, frankly, in ny opinion, it doesn't
10 take much to get soneone to swear out a declaration
11 that the conbination of two or nore references
12 woul d have been obvious and that one of ordinary
13 skill in the art would have been notivated to
14  conbine themwhen in fact that person is just
15  conducting i nproper hindsight analysis in ny

16  opi nion.

17 Q Do you think that too nany patents are
18 invalidated as obvious these days?

19 MR. KELBER:  Scope.

20 THE WTNESS: Certainly ny patents that

21 have been attacked from an obvi ousness perspective
22 conbi ning ridicul ous pieces of art are such patents
23 that you refer to.

24 Q Working still in this paragraph 32, go
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1 back up to exenplary rationale, letter A and do
2 you see where it says, "conbining prior art

3 elenments according to known nethods to yield

4 predi ctabl e results"?

5 A. | see that.

6 Q Does that strike you as a legitimte

7 basis for obviousness?

8 MR. KELBER: (Objection as to form scope.
9 THE WTNESS: Wth the sane

10 qualification, ne not being an attorney, yes, |
11 have conme to understand that that is one of the
12 criteria.

13 Q Referring to that sane rationale letter
14 A does yield predictable results nean that a

15  person of ordinary skill in the art would have

16 known the results in advance of designing the

17 conbi nati on or building the conbination?

18 A. Speaking as an engineer, | think you

19 could say that's what yield predictable results
20 m ght nean.

21 Q Ski ppi ng ahead to paragraph 39, the first
22 sentence of paragraph 39 says, "it is further ny
23 understanding that, to be proper for use in an

24 obvi ousness anal ysis, a reference nust be anal ogous
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1 art to the clained invention. Do you see that?
2 A. Yes.

3 Q Are you of the opinion that any of the
4 art at issue in these |IPRs is not anal ogous?

5 A. | don't believe that | rendered any

6 opinion on that subject.

7 Q Paragraph 41, the | ast sentence says,
8 "for exanple, a clained invention nmay be found
9 obvious if a person of ordinary skill in the art

10 would view rearrangenent as an obvi ous matter of

11 design choice. Wat do you nean by "design

12 choice"?

13 A. Wl |, speaking as an engi neer and one who
14 teaches a senior design course, | would say that

15 design choice is one of the things a designer does
16 to decide how he's going to inplenent a given

17 circuit or algorithm piece of code, et cetera.

18 It's just -- designers make choices to deci de how
19 to nmake sonethi ng work.

20 Q And is it possible in a given situation
21 that there are -- there is -- nore than one choice
22 that would have been obvious at the tine?

23 A. There are nunerous ways to skin a cat, as

24 we say. And so it would -- if sonmeone were limted
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1 to one choice, then that nakes |life easy for a

2 designer. The designer's problemis to choose one
3 of many ways of effecting a desired outcone.

4 Q Going back to the question of notivation,
5 does a finding of obviousness require show ng that
6 the clainmed solution was notivated by a recogni zed
7 problemin the art?

8 A I'msorry. Could you -- |I'"mnot sure

9 under st ood.

10 (The record was read by the reporter.)

11 A. | wouldn't say it would be notivated by a
12 recogni zed problemin the art, but that one of

13 ordinary skill in the art would have a notivation
14 to conbine these two or nore references or

15 teachings in order to devise sone product, device,
16  what have you.

17 Q In order to show that a clai mwould have
18 been obvious, the challenger is not required to

19 prove that there was a recogni zed problemw th the
20 existing prior art, right?

21 MR. KELBER: (Objection. The witness is
22 now bei ng asked to render opinion as to an adequacy
23 of a legal challenge that he doesn't opine on. |If

24 you can connect it up to his declaration, that
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1 would be hel pful.

2 (Exhibit 20 marked for

3 i dentification: Patent Oaner's

4 Response re | PR2015-01147 | Patent
5 No. 7,994, 726)

6 Q Dr. Mrley, the reporter has kindly

7 handed you Exhibit 20, which is the Patent Owmer's
8 response in 2015-1147 concerning the '726 patent.

9 Did | get that right?

10 A. Yes.
11 Q Have you read this before?
12 A. | was involved and saw this, various

13 drafts of it, as it was being prepared, to see if
14 it conported with ny declaration, | believe.

15 Q So you considered drafts of this response
16 paper you're holding in form ng your expert

17 opi ni on?

18 A. No, no. | think it relies, if I recall,
19  upon ny declaration, and so | was |looking to see if
20 | was being quoted accurately.

21 Q Wiich one was witten first, the

22 decl aration or the brief?

23 A. My declaration, | believe, was witten

24 first.
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1 Q Was there anything you saw in the early
2 drafts of the brief, Exhibit 20 that you're | ooking
3 at, that you didn't like or that you edited?

4 A I'ma stickler for typos. | mght have
5 found a typo. | don't renmenber any substantive

6 disagreenents that | mght have had.

7 Q Going back to the objection that counsel
8 made as to the reason that |'m asking the question
9 about whether a requirenent for obviousness is that
10 there be a recognized problemin the art, I'd |ike
11  to refer you to page 14 of Exhibit 20. There's a

12 paragraph that starts, "first," and it says:

13 First, it nust be noted that the

14 evi dence of record does not in any

15 way show or establish that

16 | nadvertent actuation of keys 144

17 in the flip-phone of Jahagirdar was

18 even a recogni zed problemat the

19 time of the invention or ever.

20 The question | have first is: Do you see
21 t hat ?

22 A. | do.

23 Q So the question | have is: Do you have

24 any understanding as to whether it is a requirenent
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1 for obviousness that there be a recogni zed probl em
2 at the time of the invention or ever?

3 MR. KELBER: Sane objection as previously
4 offered.

5 THE WTNESS: Once again, with the

6 qualification that I'mnot an attorney, the way |

7 | ook at the notivation and whether or not one would
8 conbine two references is do you, by making the

9 conbi nation cone up with sonething that's an

10 I nprovenent, and so engineers, we like to say, if
11 it ain't broke, don't fix it.

12 And so if the conbination works worse than
13 either of the references to begin wth, then no one
14 would be -- or one of ordinary skill certainly

15  woul d not be notivated to make the conbination if
16 you cone up with sonething that doesn't work as

17 well as what you had before you nmade the

18 conbi nat i on.

19 Q But what --

20 A. | think that's what this is addressing

21 her e.

22 Q | see. But what if the conbination works

23  better in sone ways and worse in others? Could

24 such a conbi nati on be obvi ous?
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1 MR. KELBER: W are way off the scope

2 here. 1'll permt it, but we hope to get back to
3 sonething the witness has said.

4 THE WTNESS: You know, it's a

5 hypothetical. |If |I nodify sone design by some way

6 and it causes one portion of the design to work

7 better and another to work less well, is that
8 better or not? | don't know.
9 Q | have no interest in |aying any traps

10 here. The reason that I'masking this has to do

11 with the opinion that it wouldn't have been obvi ous
12 to conbi ne Jahagirdar and Schultz because such a

13  conbination would be | ess functional because the

14  touch sensors on the side of the Jahagirdar

15  flip-phone are di sadvantageous in various ways that
16 are laid out in the declaration. That's the only
17 reason |'masking this question.

18 MR. KELBER: That's fine. |If you want to
19 ask the witness about he said, that's fine. You

20 haven't asked himthat.

21 MR. MURPHY: Al right. W're getting
22 there.

23 MR. KELBER: | thought that's where we
24 would start, John. | apologize. | apol ogize.
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1 Q | have nore questions about -- let's go
2 back to the obviousness section here.

3 | just want to try to get a better

4 under st andi ng of how you approached your

5 obvi ousness anal ysis and what your understandi ng

6 was of obviousness. Because you reached

7 concl usi ons on the question of obviousness, and |I'd
8 like to understand how you got there.

9 So in order for a conbination to have been
10 viewed as obvious, does it have to be the optina

11  solution to a problenf?

12 A. No, and that's because in ny viewit is
13 very difficult to prove optimality. That's a

14 maxi rum  There's only one of those. | always warn
15 my students not to use that term because it's an

16 invitation to an argunent with an engineer. They
17 wll always say that there's sonething better. So,
18 no, definitely it does not have to be the optim

19 if one could prove there is an optinmal solution to
20 a problem

21 Q If there are several possible

22 conbi nations that one could envision at the tine of
23 the invention, is the obvious one only the best

24 one?

ol kow Technol ogi es, I nc. Page 83




Robert E. Morley, Jr., Ph.D.

1 MR. KELBER: Could I hear that question
2  back?

3 (The record was read by the reporter.)

4 MR. KELBER: (bjection as to form You

S can answer.

6 THE WTNESS: Once again, to say best,

7 that inplies that there is one that's better than
8 all. 1In general, | would say what you can | ook at
9 Is two possibilities: The reference without a

10 conbination with another one or the reference when
11 conbi ned wi th anot her one, and between those two
12 possibilities which one is better, and then you

13 avoid the best or the optinmal question.

14 Q | see. Wll, does a proposed

15 conbination -- start over.

16 Al right. So you say, if | got this right,
17 what you can look at is two possibilities -- and
18 I'mreading here -- the reference without a

19 conbi nati on with another one or the reference when
20 conbined with another one, and | ook at which is

21 Dbpetter, right?

22 A. Correct.

23 Q Wiat happens if the reference was better

24 Dby itself as opposed to in conbination? Wat does
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1 that nean?

2 A. Then | believe that one of ordinary skil
3 in the art would not have been notivated to nmake

4 that conbi nation because they would only result in
5 sonething that was inferior to the reference

6 wthout the conmbination. So it takes away any

7 notivation to conbine by one of ordinary skill in
8 the art.

9 Q So how do you judge what's better?

10 A. You use your engineering judgnent based
11 on your -- the fact that you are one of ordinary

12 skill nmeans that you can apply engi neering judgnment

13 and you can nmake those ki nds of decisions.

14 Q Wat if there are nore than one criteria
15 for judging whether a product is better when

16  conpared to anot her one?

17 A. It's sonething you take on. You nake the
18  deci sion.

19 Q Okay. In order to reach a finding of

20  obvi ousness, do you have to conclude that the

21  proposed conbi nati on has no drawbacks?

22 A. Not necessarily.

23 Q Let's go back to Exhibit 9, paragraph 10.

24 The | ast sentence in paragraph 10 says:

ol kow Technol ogi es, I nc. Page 85




Robert E. Morley, Jr., Ph.D.

1 By reliance on a mcrochip or

2 I ntegrated circuit-based sw tching
3 systemfor a load, nmultiple

4 functions can be conbined into one
3) devi ce and power savings and ot her
6 advant ageous features may be

7 realized.

8 Do you see that?

9 A. Yes.

10 Q What do you nean by "power savings"?
11 A. Well, for exanple, if you have a

12 m croprocessor that's controlling the power, the

13  drain fromthe battery to the |oad, you could

14 have -- turn it off after sonme period of tinme, and
15 it would prevent draining the battery needl essly.
16 Q Are there any other advantages to this

17 configuration of the mcrochip that you di scuss
18 here other than that?

19 A. Wth respect to power savings?

20 Q No, with respect to the end of the

21 sentence where it says, "and other advantageous

22 features." Wat would those be?
23 A. You can do things like -- and it's taught
24 in the patents and the specification -- you can in
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1 this case nmake the light flash SOS or you can give
2 an indication of the state of the battery, whether
3 it's getting lowor not. So there's -- with a

4 m croprocessor, with a snmall matter of progranm ng,
5 you can do a | ot of things.

6 Q Soit's fair to say there's a nunber of

7 advant ages of putting the |oad under the control of
8 a mcrochip potentially?

9 A. There are certainly potentially.

10 Q In paragraph 11, it says, in the first

11 sent ence:

12 The innovation specifically

13 addressed in the '726 patent is

14 putting mcrochip control between

15 t he exhausti bl e power supply and

16 the | oad that consunes that power

17 suppl y.

18 The ' 726 patent doesn't always tal k about

19  exhausti bl e power supplies, right? | can help you.
20 A. Yeah, 1'd have to ... does it always talk
21 about ... | think there may -- it tal ks about nains
22 at sone point, | think was the term rather than

23 exhausti ble, but | don't renenber at the nonent.

24 | f you want to point nme to a reference in there.
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1 Q Sure. So take colum 11, lines 17 and
2 down. You may want to read the bal ance of that
3 colum to refresh your recollection.

4 A. Yes, | see that.

5 Q So in sonme respects the '726 patent is

6 offering innovations beyond just dealing with

7 exhausti bl e power supply, right?

8 A. Correct.

9 Q So what's the -- what other -- what's the
10  other aspect of the invention? Wy would you apply
11 this technol ogy to AC power?

12 MR. KELBER: (bjection as to form

13 (bjection as to scope.

14 THE WTNESS: | can tell you what the

15 patent says there in the section that you' ve

16 pointed ne to, and that is that the -- you have | ow

17 currents and | ow voltage, so it's safer froma user

18 point of view If you're going to control the
19 lighting in a room there's no -- there's |ess
20 likely that the user could cone in contact with the

21 high voltage, the AC vol tage, because they are
22 actually just interfacing with the m croprocessor
23 that then in turn controls the AC

24 Q So would you agree with ne that there is
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1 at |least three potential advantages to the Bruwer
2 technol ogy here, which would be managenent of an
3 exhausti bl e power supply, provision of advantageous

4 features to the user and safety?

5 A. 1'd say at |east those.

6 Q Can you think of any others?

7 A. | don't renenber going through here.

8 Like |l said in ny report, | think the specific --

9 the innovation specifically addressed is this
10  control of the exhaustible power supply, so, |

11 nean, there are others, as you've just pointed out.

12 It wasn't an exhaustive listing there in paragraph
13 11.
14 Q And there's sone cases here in this

15 colum 11 that you just reviewed where the load is
16  powered by mains or AC power such as a |light, fan

17 or air conditioner, right?

18 MR. KELBER: Could I hear that question
19  back?

20 (The record was read by the reporter.)

21 A. | don't see anywhere that it nentions air

22 conditioning. Maybe the ACto you neans air
23 conditioning, but I think it means alternating

24 current.
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1 Q Sorry. Try line 45.

2 A. Oh, okay. | didn't get down there.

3 ended at the end of that paragraph. | didn't

4 realize ... yes. | see air conditioner there.

5 Q O light or fan, right?

6 A. Light or fan or air conditioner in |ine
7 45, vyes.

8 Q And in such circuits the respective | oad

9 would be the light or fan or air conditioner,

10 right?
11 A. Yes, that's what it says.
12 Q GCkay. Comng back to Exhibit 9,

13  paragraph 12, there's a sentence in the mddl e of

14  paragraph 12 that says:

15 Wiile the terns of the patent are
16 applied directly to a flashlight

17 such that the bulb of the

18 flashlight constitutes the

19 el ectrical | oad of the device, in
20 fact the patent nmakes it clear that
21 this is for purposes of

22 illustration only and in no way

23 limting of its application.

24 Do you see that?

ol kow Technol ogi es, I nc. Page 90




Robert E. Morley, Jr., Ph.D.

1 A. | do.
2 Q Do you recall any exanpl es other than
3 light bulbs, fans or air conditioners in the '726

4 pat ent ?

5 A. Not as | sit here, no. Excuse ne.

6 That's not true. LED, a light emtting diode,

7 would be different than those that you nenti oned.

8 Q Could the LED be a | oad?

9 A. Any energy-consunm ng nodule or elenent in
10 a circuit can be considered to be a | oad, and an

11 LED does require -- it's what we call an active

12 device. It needs energy to operate, so it could be
13 considered to be a | oad.

14 Q Where do you draw the line on | oad

15 bet ween sonething that is perhaps clearly a | oad,
16 like the light bulb in a flashlight, and a tougher
17 guestion like the wires inside the device which

18 have resistance?

19 A It's a matter of a judgnent call. |

20 mean, the m croprocessor itself to soneone |ike ne
21 who has designed digital hearing aids that only

22 consune one mlliwatt, everything's a |load. So

23 it's a matter of, you know, context.

24 The mcro in this case would consune very
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1 |ittle power conpared to the light bulb. So it

2 would -- its energy consunption or its load on the
3 battery would be in the noise, so to speak,

4 conpared to the large load of the light bulb. So
5 it's a judgnent call.

6 Q So you're considering a device, like a

7 flashlight or like a flip-phone in Jahagirdar, how
8 do you know whi ch conponents could be a | oad and

9 which ones could not be in the way that the '726

10 patent uses the word "l oad"?

11 A. | would say, by context, the '726 patent
12 Is using a load to nean sonething that has a

13  considerabl e power drain on the battery.

14 Q But how do you know what considerable is?
15 A Well, if you neasured the power

16  consunption of each elenent, did a histogram so you
17 coul d see what the distribution was, and you found
18 out that there are sonme things that are nuch | arger
19 than others, you m ght consider the ones in the

20 large group to be what you would consider a | oad

21 that needs to be controlled versus the ones that

22 are less determ native of the battery life.

23 Q In the flashlight that's in the '726

24 patent, which conponents of the flashlight would
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1 you consider to be the | oad?

2 A. | would consider the light bulb itself, |
3 think, the LED, while technically could be

4 considered a load, | think the teachings say that

5 it's only pulsed on, say, for a few mlliseconds

6 every ten seconds or sonething, so, in effect, to

7 try to nake it not act |ike nuch of a | oad.

8 Q So is the way in which a conponent is

9 used in the device's design a factor when deciding
10 if it's a load or not?

11 A. | would say that its average current draw
12 on the battery would be the determ ning factor as
13 to whether | would consider it a |oad or not

14 relative to other |oads.

15 Q Does the '726 patent or any of the other
16 patents in this proceeding talk about conputers at
17 all?

18 A I think it talks about a mcro --

19 mcrochip, and it calls it a mcrochip and it shows
20 it as a control block, so -- | don't know that the
21 term m croprocessor is used exactly, but to ne, as
22 one of ordinary skill in the art, to call sonething
23 a control block and it's called a m crochip,

24 certainly a mcroprocessor would be one el enent
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1 that could satisfy that role.

2 Q Does the '726 patent nention portable
3 telephones at all?

4 A. | don't recall that it does.

5 Q What about portable | aptop or tabl et
6 conputers? Does it nention those?

7 A. | don't believe it does.

8 Q D d portable tel ephones or portable

9 conputers exist in 19987

10 A. | believe they did.
11 Q You used the word in one of your answers
12 also in the declaration "nodule.” Wat do you nean

13 by that?

14 A It's a pretty squishy term It's a, |'d
15 say, in general, a collection of devices.

16  Sonetinmes sonething in a block diagramyou m ght

17 draw a bl ock around and call it a nodule, but you
18 could have a nodule with nmodules init. So it's

19 sort of arelative term but you have to understand

20 it by context.

21 Q GCkay. In paragraph 13 of Exhibit 9 the
22 | ast sentence says:

23 A |l oad pl aced under the control of

24 the mcrochip to limt dimnishing
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1 the power supply is referred to

2 t hr oughout the specification and

3 clains of the '726 patent as an

4 ener gy- consum ng | oad.

S Do you see that?

6 A. | do.

7 Q In that sentence are you sayi ng what the

8 definition of energy-consumng |load is?

9 A. No. [|'mjust saying howthe '726 refers
10 to energy-consum ng | oad.

11 Q You're famliar wth the concept of claim
12 construction in patent parlance, right?

13 A. Generally speaking, yes.

14 Q Were you asked to form any opinions on

15 cl ai mconstruction in these | PRs?

16 A. | was not.
17 Q Should | take this sentence here that we
18 just discussed as an opinion on the claim

19 construction of the term energy-consum ng | oad?

20 MR. KELBER: (bjection, both as to scope
21  and as to the witness's |egal education. The

22w tness has been educated as to the |law, he's been
23 educated by others. He is not hinmself a | awer,

24 thank the gods. Asking himquestions about his
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1 conpetency and his statenents, those are fair.

2 MR. MJURPHY: Fair enough. | just want to
3  know whet her the sentence that starts "a | oad

4 pl aced" that we just discussed is his opinion on

5 claimconstruction of the term "energy-consumn ng

6 | oad. "

7 MR. KELBER: Ckay. Sane objection. You
8 used the word "claimconstruction," and that has a
9 very special neaning. If you want to ask hi m what
10 that neans, how the term should be under st ood,

11 that's fine. |If you' re asking himto testify as to
12 what is and what is not a claimconstruction,

13 you're out of bounds.

14 Q Dr. Mrley, do you know what claim

15 construction is?

16 A. | have a general understanding of it. |
17 think I just answered, though, previously that |

18 was not asked to nor did | render any opinions

19 regarding claimconstruction.

20 Q Are you telling nme that the neaning --
21 start over --

22 When you were considering whet her these

23 clainms in these patents were obvious, you had to

24  apply the clains to the cited references, right?
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1 MR. KELBER: Qbj ecti on.

2 Q You had to read the clains, right?

3 A. | certainly read the cl ains.

4 Q And you had to interpret in your mnd the

5 claimlanguage when you were applying it to the

6 references, right?

7 A. | wasn't asked to render sone sort of an
8 infringenment analysis where | needed to apply the
9 clains to the references. | just had to cone to an

10 under st andi ng of what was being cl ai mred based on
11 the claimlanguage in the specification and whet her
12 or not the conbination that was urged in the

13  request, whether or not that had all the el enents
14 of the claimin the -- in that conbination.

15 Q Let netry it adifferent way. Does a
16  nodul e have to be placed under the control of a
17 mcrochip in order for it to be considered an

18 energy-consum ng | oad?

19 A. An energy-consum ng | oad, generally

20 speaking, can be sonething that's not under the
21  control of a mcroprocessor, but that's not the
22 teaching of the '726.

23 In the context of the '726? In your

24  question you didn't say in the context of the '726.
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1  You just asked if a nodule had to be under control
2 of a m croprocessor in order to be an

3 energy-consumng |load in general.

4 Q I did.
5 A. kay. Then | think I answered it.
6 Q Well, let nme ask this, then. Does a

7 nodul e have to be placed under the control of a

8 mcrochip in order for it to be considered an

9 energy-consumng load in the context of the '726

10 pat ent ?

11 A. | think that that's the only way that the
12 '726 refers to an energy-consumng load is a nodul e
13 that is under the control of the mcro.

14 Q If there were a nodule in a particular

15 circuit that consuned energy but was not under the

16 control of a mcrochip -- let me do this in pieces.
17 Can you assune with nme a circuit where there
18 is a nodul e that consunes energy and is not under

19 control of a mcrochip?

20 A. | can imagine such a circuit and nodul e.
21 Q Whuld such a nodul e not under control of
22 the mcrochip neet the definition of

23 energy-consuning load in the '726 patent in your

24 Vi ew?
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1 A. | don't want to nitpick, but | think your
2 guestion was woul d such a nodul e not under the

3 control of the mcro, and | think maybe you neant

4 to say a nodul e whose power is not under control.

5 | don't know what you nean by the nodul e

6 being under control of the mcro. | think what

7 we're really tal king about is whether the power to

8 the nodule is under control.

9 Q That's right. So would a nodul e whose

10 power is not under the control of the mcrochip

11 nmeet the definition of energy-consumng load in the
12 '726 patent in your view?

13 A. | don't believe that there's anyplace in

14 the '726 where it refers to an energy-consum ng

15 |oad that is not a nodule that's under -- whose

16  power control is not under the control of the

17 mecro, SO ...

18 Q Is that a no?

19 A. It's sort of one of these necessary and
20 sufficient. |Is it necessary or is it sufficient?
21 | can't -- all | can say is that the '726 is

22 consi stent that, wherever it says energy-consum ng
23 load, that is a nodule that's under control, whose

24 power is under control of the mcro. |It's just a
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1 fact.

2 Q Another part of the sane sentence that

3 we're focusing on here says, "to limt dimnishing
4 the power supply.”

5 Now you agree with nme that earlier we

6 discussed that you m ght place a | oad under the

7 control of a mcrochip for a variety of reasons,

8 right?

9 A. | don't renmenber saying that there were a
10 variety of reasons for putting a -- the power to a
11 | oad under the control of a micro where there is an

12 exhausti bl e power source. W tal ked about that

13 there's a possibility to have control, a |ight

14 that's AC powered.

15 Q If alight is AC powered, isn't it stil
16 an energy-consum ng | oad?

17 A. You can still have an energy-consum ng

18 | oad, and you don't want to prevent dimnishing the
19  exhausti bl e power source, but you may want to

20 prevent wasting energy, turning off the |ight

21 automatically or sonething like that still. It's
22  just not an exhausti bl e power source.

23 Q If acircuit designer places a | oad under

24 control of a mcrochip for sone other reason other
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than di m ni shing the power supply -- sorry.

If a circuit designer places a | oad under
control of a mcrochip for sone other reason other
than limting di mnishing the power supply, could
that load still be an energy-consum ng | oad?

MR. KELBER: Could I have that question
back?

(The record was read by the reporter.)

MR. KELBER: (bjection as to form |
think he wants an answer to the question.

THE WTNESS: |I'msorry. Are you waiting
for an answer?

MR. MURPHY: Yeah. Can you read it back?

(The record was read by the reporter.)

THE WTNESS: Maybe it woul d be hel pfu
If we could agree that, when we say a nodul e under
the control of the mcro, that what we nean by that
Is controlling the power to the nodule --

Q Go ahead.

A. -- so that we don't qui bble over that.

Q That's fine.

A. Ckay.

Q | want to use that phrase the sanme way

you're using it here.
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1 A. Ckay. So | believe that sonething could
2 be an energy-consum ng | oad whether, in general,

3 whether it's under control of a mcro or not. |If
4 it's aload and it consunes energy, it's an

5 energy-consum ng | oad, generically speaking, yes.
6 Q Al right. | gotcha.

7 MR. KELBER: |'m guessing we're going to
8 have to go past a reasonable |unch hour.

9 MR. MURPHY: Yeah, we'll have to break.

10 Let's et the witness deci de.

11 (D scussion was had off the record.)

12 (Proceedi ngs recessed at 11:46 a.m)

13 (In session at 12:37 p.m)

14 Q Dr. Mrley, let's go back to Exhibit 9,

15 please. Paragraph 15, the | ast sentence says,

16 "clearly, control over significant draws on the

17 exhausti bl e power supply -- in the words of the

18 '726 patent, quote, energy-consum ng | oads, end

19 quote -- is through the mcrochip."”

20 Do you see that sentence?

21 A. | do.

22 Q Should | understand that sentence to nean

23 that you think that energy-consum ng | oads have to

24 pbe significant draws on the power supply?
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1 A. The ones that are disclosed in the patent

2 are, yes.

3 (Exhibit 21 marked for

4 i dentification: Patent Oaner's

5 Response re | PR2015-01928 | Patent

6 No. 7,265, 494)

7 Q Qur reporter has kindly marked and handed
8 you Exhibit 21, which is the Patent Owmer's

9 Response in 2015-1928 on the '494 patent, right?

10 A. Yes.

11 Q Have you read this docunent before?
12 A. | think |I have, yes.

13 Q D d you renenber disagreeing with

14  anything in here?

15 A. No, not as | recall.

16 Q Let's | ook at page -- pages -- 15 through
17 20 under the heading B. D splay 516 is not

18 activated when the load is not activated. Do you
19 find that section?

20 A. | do. | have it.

21 Q On page 16, underneath the bl ock quote on
22 the top, there are two sentences starting with the

23 phrase "the essential character,” going through the

24 end of that paragraph. Do you see those two
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1 sent ences?

2 A. Yes.
3 Q The second one of those sentences says,
4 “"lInportantly, the nodification of Jahagirdar to the

5 flip-phones specifically described in the

6 reference, the provision of display 516 and its

7 interaction with 520, quote, does not substantially
8 increase a power consunption or cost of the

9 conmuni cati on device, end quote."

10 Do you see that sentence?
11 A. Yes.
12 Q And then the very next sentence says,

13 "Thus, it is not the dual displays of Jahagirdar
14 516, 520 that are, quote, energy-consuni ng | oad,
15 quote, of the flip-phone of the reference -- these

16 are indicated to not increase the consunption of

17 power." Do you see that sentence?

18 A | seeit.

19 Q Do you agree with that?

20 A. Well, 1'd have to | ook at the power

21 consunption of all the nodules in there.
22 Candi dates for sonething of considerable |oad in
23 order to call it the energy-consum ng | oad seens

24 |ike would be the backlight for those displays,
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1 but, for exanple, the liquid crystal display on the
2 edge, | think it was 516, the external one, would

3 be fairly | ow power consum ng kind of negligible

4  conpared to other things.

5 The internal one may or nay not be enough

6 power consunption to be considered an

7 energy-consumng load. | note this isn't quoting

8 nme here. Sonebody el se's opinion.

9 Q \Whose opinionis it?

10 A. The aut hor.

11 Q Wo is the author?

12 A Wll, | think it's -- | don't think a

13 single person signs these, do they? OCh. Steve

14 Kel ber, the gentleman to ny right.

15 Q I'Il ask the reporter to mark Exhibit 22.
16 (Exhibit 22 marked for

17 I dentification: Jahagirdar | U S

18 Pat ent No. 6,125,286 | M crosoft

19 Exhi bit 1004)

20 Q This is the Jahagirdar reference we've

21 been tal king about, right?

22 A. Yes.
23 Q In case you need to refer to it.
24 In Exhibit 21, again, the brief we were just
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| ooki ng at, the next sentence after the one we | ast
read is, "In a phone such as that of Jahagirdar, it
Is the transceiver itself that is the, quote,

ener gy-consum ng | oad, end quote, of nobile station

102 ..."

Do you agree with that?

A. | think that the transceiver could be
considered to be an energy-consum ng |load. It
certainly is one of the nodules in the -- in a cel

phone that determ nes the battery life. Wen ny

| Phone battery goes dead frequently, it's due to
the fact that I had a low signal, | was too far
froma cell tower, and then ny transceiver, in an
effort to stay in comunication, it keeps upping
the power output until | can actually feel it get
warmin ny pocket sonetines. So | certainly think
that can be an energy-consum ng | oad. Wether it
Is the or only one, | think there could be other
ones as wel|.

Q So that's ny question. What are all the
nodul es as far as you can tell in Jahagirdar that
coul d be an energy-consum ng | oad?

A. Certainly, as | nentioned earlier, the

backlight that is shown in Fig. 6, elenent 608, is
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1 sonething that could be considered an

2 energy-consum ng | oad. The vibrator 511, they are
3 known to take a fair anmount of energy when

4 activated. The drivers could be considered

5 generically an energy-consum ng load. All these

6 are candidates. They were under control of the

7 controller in this Fig. 5.

8 Q What about displays 516 and 5207
9 A. Mnor load 516, as | nentioned earlier,
10 relative to these other things, | don't think it

11 woul d rank very high as a candidate. And display
12 2, depending on what type of display technology, it
13 may or may not be.

14 Q Can you el aborate on what you just said
15  about what type of display technol ogy?

16 A. Yes. If it's an active liquid crystal
17 di splay, whether it's LEDs, color, nonochrone,

18 things of that nature could affect the power

19  consunpti ons.

20 Q So which of those exanples woul d be

21  energy-consunm ng | oads and whi ch woul dn't be?

22 A | just saidit's relative. In the

23 strictest engineering definition of an

24 energy-consunm ng | oad, anything that is active that
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1 requires power to it to operate would be an

2 ener gy- consum ng | oad.

3 Q And woul d that include display 516 or 520
4 regardl ess of which technol ogy those displays use?
5 A. In the strictest sense, yes, they are

6 active devices that can draw current fromthe power

7 supply.
8 Q Now setting aside what you call the
9 strictest sense or engineering sense, |I'd |like you

10 to use the sense of the clains and clai m|anguage
11  that's actually in the '726 patent and these other
12 rel ated patents.

13 And using that context, are there any

14 circunstances where 516 or 520 could be an

15  energy-consum ng | oad?

16 A. They appear that they could satisfy that
17 requi renment because the driver that's driving those
18 is under control of the mcrocontroller, | believe
19 one of the wires of the three wires going to the
20 drivers, driver 1 and driver 2, 514 and 518,

21 there's an enable line that cones fromthe

22 controller into those drivers to enable the

23 displ ays.

24 Q If the top display 520 were an LED
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i nstead of an LCD, would that make it nore likely
that it's an energy-consumng load in your view?

A. | think you said the top display 520? In
Fig. 5 the one at the higher position on the page
that I see is 516.

Q Sorry. 1'll correct ny question. |f the
top display 516 were an LED instead of an LCD,
woul d that make it nore likely that it's an
energy-consum ng | oad in your view?

A. In general, the power consunption of an
LED display with the sane nunber of digits as a
passive or reflective LCD woul d have sonewhat
| ar ger power consunpti on.

Q Is that a yes, then?

A. So it has a higher power consunption,
under the strict definition | gave, it wouldn't
matter, they are both still -- either type of
t echnol ogy woul d be under control of the controller
through driver 1, so it wouldn't change that answer
ei t her.

Q You testified earlier that you've read
the petitions filed by Mcrosoft in these |PRs,
right?

A. | believe | did say that.
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1 Q And the acconpanying declarations from

2 Dr. Mark Horenstein, have you reviewed those?

3 A | did.

4 Q So you know that, in order to proffer a
5 case of obviousness, one of the things that those
6 petitions had to do was show where in Jahagirdar or
7 Schultz each claimlimtation was, right?

8 A. Correct.

9 Q One of the claimlimtations is

10  energy-consum ng |oad, right?

11 A. Yes, in one of the clains, certainly,
12 yes.
13 Q So ny question is: Do you think that

14 M crosoft or Dr. Horenstein did sonmething wong by
15 assigning the energy-consumng load to, for

16 exanple, the display 5207?

17 MR. KELBER: (bjection as to form

18 THE WTNESS: | thought he identified

19  display 516.

20 Q | got it wong again.

21 A. Am | m staken?

22 Q Well, I think it depends. To answer your
23 question, | suppose. | think it depends on which

24 one you look at, and, if we need to, we can | ook at
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1 them But would it be -- let me ask it this way.
2 Wuld it be incorrect to assign the

3 energy-consumng load to the display 5207

4 MR. KELBER: (bjection as to form

5 THE WTNESS: Display 520 could be an

6 energy-consunming |load. There are certain other

7 limtations on that in the claim though, you know,
8 of things that -- we have to go further than just
9 whether or not it's an energy-consum ng | oad, |

10 think, to see if it satisfies the requirenent for
11  the obvi ousness anal ysi s.

12 Q Fair enough. | appreciate that caveat.
13 Simlar question. Wuld it be incorrect to

14  assign the energy-consumng |load to the backlight?

15 And you can nmake the sane caveat, | understand.

16 MR. KELBER: (Objection as to form

17 THE WTNESS: And, yes, the backlight is
18 a candidate for an energy-consumng load. It's

19 controlled by the mcroprocessor there, or the

20 controller, as it's called.

21 Q So going back to the statenents on page
22 16 of Exhibit 21 that | was asking you about.

23 \Were it says, "thus, it is not the dual displays

24  of Jahagirdar 516, 520 that are an, quote,
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1 energy-consum ng | oad, quote of the flip-phone of

2 the reference ... Do you agree or disagree with

3 t hat st atenment?

4 A. | woul d consider those candi dates to be
5 energy-consumng loads. | would not elimnate

6 them

7 Q So that neans you di sagree, right?

8 A. So | would disagree with that statenent.
9 Q Ckay. Turning to page 17, there's a

10 parenthetical referring to your declaration, and it

11 starts out, as noted, and it goes:

12 As noted by Mrley Exhibit 2005 at
13 par agr aphs 46 and 67, cell phones
14 have evol ved far beyond the

15 flip-phone of Jahagirdar and

16 application of the terns of the

17 clains to nodern phones is not an
18 exercise within the scope of this
19 PR Cell phones of today with

20 conpl ex screens and nultiple

21 functions may clearly have

22 different power consunption issues
23 t han t hose addressed by Jahagirdar.
24 Do you see that?
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1 A. | do.

2 Q Were you asked to consider how the clains
3 would apply to cell phones of today?

4 A. | don't renmenber maki ng such a

5 determ nation.

6 Q Do you have any opinions as to how the

7 clainms would apply to cell phones of today?

8 A. Not w thout making that study, which

9 haven't done.

10 Q Al right. Let's go back to Exhibit 9,
11 which is your declaration in 2015-1147.

12 A | have it.

13 Q Let's skip ahead to paragraph 56. That
14 was conpletely wong. Let's go to a conpletely

15 different spot. M apol ogi es.

16 Let's go to paragraphs 20 through 23 of the
17 same exhibit.

18 You have here in this section IV what

19 appears to ne to be your opinion on the |evel of

20 ordinary skill. Do I have that right?
21 A. Correct.
22 Q D d you review Dr. Horenstein's

23 declaration where he provided his opinion of the

24 person of ordinary skill?
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A. | read his declaration.
Q D d you disagree in any way with
Dr. Horenstein's explanation? And | think that was
Exhibit -- et nme give you one so you can revi ew
it.
(Exhibit 23 marked for
i dentification: Declaration of Mark
N. Horenstein, Ph.D. re
| PR2015- 01147 | Patent No.
7,994,726 | Mcrosoft Exhibit 1010)
Q | can tell you where to go. |It's
par agraphs 18 through -- well, it's paragraph 18
and then also 20 through 22. And the question |I'm
going to have for you after you review these is
whet her you disagree with Dr. Horenstein's opinion,
so keep that in m nd.
AL kay. I1've read his. Do you want ne to
conpare it --
Q If that helps you. The question is
whet her you have any agreenent with
Dr. Horenstein's view on the |level of ordinary
skill.
A. | don't have any quibble with it. It

seens cl ose enough.
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1 Q Al right. That's what | thought too, so

2 that saves ne a whol e bunch of questions.

3 Now | et's skip ahead to paragraph 45 of
4 Exhibit 9. Now this series of questions is all

5 going to fall under the unbrella of activation and

6 deactivation. And in fact the |ogical starting

7 spot is even earlier than paragraph 45. It is

8 par agraph 18. Back up.

9 Thi s paragraph says, the '726 patent refers
10 frequently to, quote, activation. This term seens
11  to be used consistently to indicate turning
12 sonething on, and it continues fromthere. Do you
13 see that?

14 A. Yes.

15 Q Do you consider this to be the definition
16 of the word "activation" for purposes of reading

17 the '726 patent?

18 A. | believe that that's what he intends

19 activation to nean is to provide power to it, turn

20 it on; deactivate is to take the power away or turn
21 it off.

22 Q Wien you say "he," you nean Bruwer?

23 A. Yes.

24 Q In this sentence you use the word
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"sonmet hing," turning sonething on and turning
sonething off. Do you see that?

A. Yes.

Q What is the sonething?

A. An electronic circuit or nodule, if you
will.

Q If the nodule is a light bulb, I think I
have a pretty good idea of what turning a |ight
bulb on is, but | get confused when we tal k about
turning sonething on when there's -- when it has
nore than one conponent.

So can you educate ne a little bit on howto
understand what turning on is when |'mreferring --
when we' re tal ki ng about sonet hing nore
conpl i cat ed?

MR. KELBER: (Objection to the form |Is
there a question?

Q Yeah, it's can you educate ne a little
bit on how to understand what turning on is when
|"'mreferring to sonething nore conplicated than a
l'i ght bul b.

A. Possi bly.

Q Wuld you please attenpt to do so?

A. There may be an input to a nodule that is
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1 an enable line that activates that thing, you know.
2 Doesn't directly give it power, take power away

3 fromit, but it tells it to becone active so it

4 activates it and those wres or signals we

5 typically refer to as enable. So there's an

6 exanpl e.

7 Q So a conponent of an el ectronic device

8 could have several subconponents wthin it, right?
9 A. Yes.

10 Q If you turn on that el ectronic device,

11 are you turning on all of the conponents of the

12 same device?

13 A. Not necessarily. It depends what the

14 schematic is and how the things are wired inside
15  that conponent.

16 Q In Exhibit 10, which is referring to the

17 '749 patent --

18 A. Yes.

19 Q -- take a |l ook at paragraph 21

20 A. Ckay.

21 Q | just wanted to ask here, what is

22 activation of a deactivation signal? Wat does
23 that nean?

24 A. Another word | could have used there was
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assertion of a deactivation signal. It neans just
you have a signal that indicates that you want to
deacti vate sonething, and that signal can either be
asserted, active, or it can be de-asserted,

i nactive. And it just conveys that you want to
performthe function of deactivating the nodul e or
what ever you're trying to deactivate.

Q So is activating a signal just turning on
a signal? |Is that the sane thing?

A. Asserting it. An assertion could -- is
the general termwe would use. Sonetines you
assert by pulling a voltage high; sonetines you
assert by pulling the voltage low. It's an
i ndication that you intend to assert that signal,
make it true rather than false.

Q If we're tal king about turning sonething
on that is not digital, for exanple, a light bulb,
is the light bulb turned on at the first little bit
of power that goes through it? |If, for exanple,
it's on a dinmer.

A Is alight bulb turned onif it's
connected to a di nmer?

Q Suppose a light bulb is connected to a

di mrer and you start to turn the power up. At what
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1 point does the light bulb turn on?

2 A. Wiaen current is drawn through the | oad,

3 through the filanment, assumng it's an incandescent
4 bul b.

5 Q So | think the answer to ny earlier

6 questionis, yes, the light bulb is turned on when

7 the first bit of power starts to go through the

8 bulb; is that right?

9 MR. KELBER: The witness's answer is the
10 wtness's answer. Do you have a question for hinf
11 Q Is it fair to say that the light bulb is
12 turned on when the first bit of power starts to go
13 through the bul b?

14 A. There is either current through it or

15 there isn't, and if we provide current through the
16 load, then it's on.

17 Q Right. | gotcha. Sonetines in the

18 patents in the references, in addition to the word

19 "activate," they use the word "actuate." Do you
20 renenber that?
21 A. | do.
22 Q Wiat's the difference between activate

23 and actuate?

24 A. | believe the way it's used in the
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1 patent, to actuate is describing sonething that's

2 done by the user at the user interface, for

3 exanple, pressing a button actuating. It involves
4 an action by a user. \Wereas, activation always

5 refers to activating an electric -- electronic

6 nodule or sonething |ike that.

7 So it distinguishes between actuation, user
8 interface activity and activation, internal nodul e
9 turning on and off.

10 Q So if we're tal king about a physical

11 button, actuation is pressing the button; is that

12 right?
13 A. Correct.
14 Q And if it's a touch sensor, actuation is

15 touching it; is that right?

16 A. Correct.

17 Q GCkay. And in the context of these

18 patents, actuation could lead to activation if it
19 were designed to do that.

20 A. That's true.

21 Q Okay. Now we can go to paragraph 44 of
22 Exhibit 9 -- 45, Exhibit 9.

23 A. Ckay.

24 Q If I had to summari ze the point that is
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made i n your declarations about activation of the
display, | think it's that, when the flip-phone in
Jahagirdar is closed, the top display is always
active, and when the flip-phone is open, the top
display is always inactive. |Is that the gist of
it?

A. Yes, the two displays are nutually
exclusive. One's on when the other's off and when
iIt's closed the outside one's on or active and when
it's open the inside one is activated or on and the
out si de one gets turned off.

Q Right. Now, strictly speaking, | think
Jahagi rdar di scl oses sone ot her ways ot her than
openi ng and cl osing the phone to turn the top
di splay on and off. In particular, for exanple,
there's the power button, right?

A. | don't believe that the power button
affects the external display. | believe, to get to
t he power button, you have to open the phone.

Q R ght.

A. At which point the external display is
off, and I don't believe you can turn it on with
t he power button.

Q Okay. But if you opened it -- if the
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1  phone were off -- okay. | see what you're saying.
2 So are you saying that, if the phone is, say, off,
3 then the top display woul d be blank or woul d be

4 off, right? Because the phone is off.

5 A. Presunmably, when the phone is off,

6 everything is off, yes.

7 Q And then if you flip it open, press the
8 power key, and to turn the phone on, the top

9 di splay woul d stay off because it's flipped open?
10 A. As far as | know. [|'mnot sure that he
11 discusses that, but it's sort of an assunption,

12 yeah.

13 Q And then if you then flip it closed, that
14 turns on the top display; is that right?

15 A. That's ny understandi ng of the operation

16  of Jahagirdar.

17 Q GCkay. Wat about the hol ster enbodi nent,
18 in Jahagirdar, colum 7, lines 35 to the bottom

19 approximately? Well, it's actually 35 to 48.

20 A | need to study it a little bit. This

21 wasn't sonething that was cited in the request or
22 sonething | had focused on before, so let ne just
23 take a | ook here.

24 "' m having trouble here. At line 42 it
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1 says, when nobile station 102 is outside of holster
2 408 display area 130 is powered off and displ ay

3 area 132 is powered on if exposed, and | don't see
4 aniteml132 in Fig. 4. So l'mnot -- | don't know
5 what he's referring to as display area 132 in

6 Fig. 4.

7 Q | think, tell nme if you agree, | think

8 the display area 132 is the main display, which is
9 under the clanshell as shown in Fig. 1, for

10  exanpl e.

11 A. That may be true. 1've yet to cone to

12 that agreenent. The other problemis that in the
13 | ast sentence here of this at line 46 it says,

14 display area 130 is powered on while display area
15 130 is powered off. | don't know what that's

16  supposed to nean. Seens |like it's got to be one or
17 the other, but that's just ny engineering |unp

18  mnd.

19 Q Well, it mght help alittle bit to | ook
200 at the clains, the way they describe this process.
21 MR. KELBER: If | mght, counsel, and I'm
22 going to have to object here, we would appreciate
23 at sone tinme we direct questions, not to help

24 M crosoft make its case, which it didn't, but to
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1 ask questions about Dr. Mrrley's declaration.

2 Because that's what you indicated in the notice you

3 would ask.

4 MR. MJRPHY: Right. So the purpose of

5 this question is to challenge the assertion as in

6 the declaration that the activations of

7 Jahagirdar's external and internal displays are

8 nutually exclusive.

9 MR. KELBER: Well, you challenge in your
10  reply. Ask himquestions about whatever you find
11 not supported, supported or otherwi se indicated in
12 his declaration, but this is not an opportunity to

13 take fresh testinony.

14 MR. MJRPHY: Ckay. | nean, nake scope
15 objections, and deal wth it later, | guess.
16 MR. KELBER: If it suits you better,

17 because that's kind of an unhappy attitude, |

18 think, we can call the board now. |'msure they

19 are going to say you' re supposed to ask hi m about
20 his deposition. You're supposed to depose hi mon
21 his declaration.

22 MR. MURPHY: Yeah. Wsat | would tell the
23 board is | amspecifically interested in paragraph

24 45.
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1 MR. KELBER: Great. Ask about paragraph
2 45, not about sonething he didn't say about a

3 reference that he didn't discuss, for good reason.
4 MR. MJRPHY: Counsel or, are you seriously
5 saying I'mnot allowed to cross-exam ne hi m about

6 aspects of the reference that he didn't discuss? |
7 feel like that's exactly the kind of thing a person

8 would cross-exam ne on usually.

9 MR. KELBER: |'ve absorbed enough of your
10 tinme. | disagree with you, quite fundanentally.
11 | f you read the rules, you get to depose on his

12 decl aration. You are doing routine discovery here.
13 The rul e provides for discovery, not as to
14 anything, but as to his declaration. To the best
15 of ny know edge, this does not go to his

16 declaration other than the fact that he answered
17 your question, does activation nean on and off,

18  yes.

19 MR. MURPHY: Al right. WlIl, |I'"mgood
20 wth ny position. So if we have to call the board,
21 |"'mfine wth that.

22 MR. KELBER: Well, go a little bit

23 farther, but try and at least tie things to

24 sonething he said or didn't say.
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1 Q Al right. Just to be a hundred percent
2 clear on ny questions, Dr. Mrley, what I'mtrying
3 to get at is whether there are any counterexanpl es
4 in Jahagirdar with regard to your statenent that

5 activations of the external and internal displays

6 are nutually exclusive. That's what | want to

7 know. And | want to know whet her the hol ster

8 exanple is contrary to your statenent.

9 A. Wll, assumng that there's a

10 typographical error in that |ast phrase that |

11  pointed out, that display area 130 is powered on

12 and the other display area 130 is powered off, |

13 don't see how that contradicts ny assertion that,
14  assum ng one of these is neant to be one display

15 and the other is the other one, that these aren't
16 the sane, then this is saying what | said, which is
17 that they are nutually exclusive. |[It's turning one
18 on while it's turning the other one off. So

19 that -- | don't see that that contradicts ny

20 assertion that they are nutually exclusive. It

21 supports it.

22 Q But is it fair to say that insertion and
23 renoval fromthe holster can turn on or off the top

24 display in this enbodi nent?
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1 A. | think logically to contradict ny

2 statenent that the operation of the two displays

3 are nutually exclusive, that one is on and the

4 other is off, we have to see a case, other than the
5 de mnims case of both of them off when the phone

6 Is turned off, we have to see an instance where

7 both of themare turned on, and | don't see any

8 support in the specification and not in this area

9 here that says that both displays are turned on

10 sinmultaneously. So | can't agree with you that ny

11  assertion that the operation of the two displays is
12 nmut ual | y excl usi ve.

13 Q | see. But having read the hol ster

14  enbodi nent, do you stand by your statenent that the
15 position of the flap is all that controls which

16 display is activated?

17 A | do. | think that, if you read this, it
18 says, in order to put it in the holster, | would

19 imagine that the flap is closed, and |let's mnmake

20 that assunption. Well, if the flap is cl osed,

21 that's what determ ned that when you put it in the
22 hol ster it turned on the external display because
23 the flap was cl osed.

24 Q So what does it nean when it says here,
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around lines 41 and down, when nobile station 102
I's outside of holster 408 display area 130 is
powered of f and display area 132 is powered on if
exposed, when nobile station 102 is inserted into
hol ster 408, two of electrical contacts 404 are
shorted from conductive elenent 412 and in response
to this display area 130 is powered on by
controller 504 ...7

A. Wiile display area 130 is powered off, |
add. It's nonsense.

Q Assune for ne that -- assune with ne that
the last instance of 130 should say 132.

A. Well, at the beginning of that section
that you just cited, the nobile station is outside
of the holster and one display area is off while
the other one is on. They are nutually excl usive.

Q Ckay.

A. And then at the bottomit seens to
indicate that one is turned on and the other is
turned off, which is also mutually exclusive. So |
just don't see anywhere where this teaches anything
but nmutual ly exclusive and determ ned by the
position of the flap. It says, if exposed. That

nmeans the flap is open.
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1 Q Okay. But when it's outside the hol ster,
2 display area 130 is off. That's the top

3 display ... right, that's the top display, right?
4 And it's off, right?

5 A. |If exposed, if the internal display is

6 exposed, neaning the flap is open, yes, then the

7 external display is off, just |ike any other

8 enbodi nent.

9 Q Let's suppose the flap is closed and so

10 132 is not exposed and it's outside of the holster.

11 A. It doesn't say what takes place, then, in
12 that statenent. It says what happens if it is
13 exposed. If the flap is open is what that is

14 directed to.

15 Q So is this describing inserting the phone
16 into the holster while the flap is open? |Is that
17 what this is describing?

18 A. No. It says that it's outside of the

19 hol ster.

20 Q These two sentences are describing taking
21 the phone fromoutside of the holster and putting
22 it into the holster, right?

23 A It talks about if it is in the holster,

24 right? 1t talks about inserting it into the
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1 holster and it tal ks about having it on the outside
2 of the holster, yes. And in either case the

3 operation of the displays are nmutually excl usive

4 and they are determ ned by the position of the

5 flap, just like |I said in ny declaration.

6 Q Do the displays change at all upon

7 insertion into the hol ster?

8 A. It doesn't say.

9 MR. KELBER: You beat ne to ask and

10 answer. | really think we need to call the board
11 if you want himto testify as to subject matter

12 that is not in his declaration.
13 MR. MURPHY: Fine. GOCkay. W got to get

14  a phone.

15 MR. KELBER: W all have a phone.

16 MR. MURPHY: Let ne get the phone nunber.
17 (D scussion was had off the record.)

18 MR. KELBER: [|'Il find the phone while

19 you continue to ask questions.

20 MR. MURPHY: Thank you.
21 Q Al right. Let's switch over fromthis
22 little section of the spec to Caiml, which is

23 col um 8.

24 A. O this patent?
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1 Q That's right.

2 MR. KELBER: O the Jahagirdar patent?
3 MR. MURPHY: That's right.

4 THE WTNESS: | can't say that | really

5 studied the clainms of this patent, but

6 Q Take a minute to read daim 1.

7 A. It's one of the longest clains |I've ever
8 seen, so ...

9 Q It's wordy.

10 MR. KELBER: Let the record reflect that
11 counsel for the Patent Omer with everybody in

12 attendance tried to reach the board to ask for

13  guidance and was unable to contact the guy.

14 Pl ease continue, John, and | apol ogi ze for
15 the interruption otherw se.

16 MR. MURPHY: That's fine. Al nost done
17 wth this section anyway. And | appreciate your
18 standi ng objection.

19 Q So what -- did you have a chance to

20 review Claim1?

21 A. | read daiml.
22 Q Ckay. I'mparticularly interested in the
23 last two clauses and |'m sure you can inmagi he why.

24 So it says:
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1 When the portabl e el ectronic device
2 I s outside of the holster, the

3 first display area is powered off

4 by the controller, and the second

5 di splay area is powered on if the

6 noveabl e el enent is in the open

7 position, and when the portable

8 el ectronic device is inserted into
9 the holster the first display area
10 IS powered on by the controller

11 whil e the second display area is

12 powered off if the noveabl e el enent
13 is in the closed position.

14 Does that change -- does that clarify your

15 reading of the colum 7 at all?

16 A. It just enphasizes what | wote in

17 par agraph 45. They agree exactly. The position of
18 the flap is all that controls which display is

19 activated. That's what this Caim1 just said.

200 They are nutually exclusive and it depends on the
21 position of the flap. It doesn't matter in or out
22 of the holster really. Wat nmatters is to which --
23 the external display 516 is never turned on when

24 the phone is open, when the flap is open. It's
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always -- it's only turned on when the flap is
closed. The internal display 520 is only activated
when the phone flap is open. And that's what |
said here. | think those two agree with each

ot her.

Q ©&oing back to colum 7, lines 40, 41, do
you have any sense fromreading this what the
pur pose of the conductive el enent on the hol ster
surface woul d be?

A. To let it knowthat it's in the holster,
to somehow convey to the nobile phone that the
nobi | e phone is parked in a hol ster.

Q And why would the nobile phone -- why
woul d t he desi gner of the nobile phone want the
phone to know t hat?

A. | don't know. | didn't designit. It's
specul ation on ny part.

Q But you don't think that a reason for the
phone to know when it's in the holster is to turn
on or off any of the displays.

A. Yeah, | don't know that's the reason for
t hat .

Q Al right.

A. Like | said, I didn't study this because
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It wasn't in the materials that were pertinent. It
wasn't in the request or the decision by the board.
It's all newto ne today. |'mdoing the best | can
under the circunstances.

Q Just to confirm you did read the entire
Jahagi rdar reference, right, at sone point?

A | did, but I didn't focus on sections
that | wasn't opining on.

Q Let's nove on to paragraph 46 of Exhibit
9. The last sentence of paragraph 46 says, given
the relevant tinme (Jahagirdar was filed in 1997)
the display of the phone did not have a conplicated
function or nunmerous applications to drive. Do you
see that?

A. | do.

Q What does that nean?

A It's not |ike a smartphone, an i Phone,
t hat does everything but brush your teeth and shine
your shoes, you know. It's a sinple -- it was back
i n the days when phones were phones.

Q So you're tal king about the apps running
on the phone essentially?

A. Yes.

Q Wiy is this here? Wat is this sentence
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1 rel evant to?

2 A. That the flowharts are directed towards
3 a sinple phone with just a couple of displays to

4 deal wth and no apps. Just putting it in context.
5 Q Wuld it change your analysis if it did
6 have a conplicated function?

7 A It mght.

8 Q Okay. In paragraph 49 you say that

9 Jahagirdar indicates that, in part, such keys were

10 selected to mmc the pushbutton keypads of phones

11  prevalent at the tinme ... Do you see that?
12 A. Yes.
13 Q You're tal king about the keys on the

14 front of the phone there?
15 A. The phone keypad, the nultiple keypad
16 that is visible when you open the phone up, when

17 you take the flap to the open position.

18 Q Gotcha. As opposed to the keys on the
19  side.

20 A. Right.

21 Q Okay. At the bottomit says, at the end

22 of the sane sentence | was just reading, "while
23  providing additional keys for functions specific to

24 the phone such as illumnating the displays.” Do
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1 you see that?
2 A. Yes.

3 Q Wien you say "illumnating," what are you
4 tal king about?

5 A. Wll, | think one of those buttons on the
6 side that are grouped as, | believe it was group

7 144 of function keys on the side if we | ook at

8 Fig. 1 or 2 and then there are three of those keys,
9 146, 148 and 150. | believe one of those -- |

10 forget which -- 146 or 148 -- is identified as a

11 switch that can activate the backlight for the

12 external display 516.

13 Q So when you say illum nating, you're

14 referring to the backlight?

15 A. Yes.

16 Q Could you also be referring to an LED

17 di spl ay when you say illum nating?

18 A. No, that's a non sequitur. LED displays

19 don't have backlights.

20 Q But do they illum nate?

21 A. They do, but you don't need to turn on a
22 backl i ght that doesn't exist.

23 Q Gotcha. Mving ahead to paragraph 52.

24 (Exhibit 24 marked for
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1 i dentification: Schultz | U S

2 Pat ent No. 4,053,789 | Mcrosoft

3 Exhi bit 1005)

4 Q Paragraph 52 tal ks about a reference

5 called Schultz, which | believe has just been

6 marked as Exhibit 24 for you; is that right?

7 A. Correct.

8 Q Prior to reading the Schultz reference,
9 had you ever seen any description of how touch

10 sensors like this work?

11 A. I'msure | came across sonme nmultiple

12 times in ny career. They have been around for

13 quite a while. | can't tell you when | first --
14 this was certainly not the first tinme | had heard
15 of a touch sensitive sensor.

16 Q | got the inpression fromreading

17 par agraph 52 and sone of the other portions that
18 you have concerns about the size of the touch

19 sensor in Schultz. Do | have that right?

20 A 1'd say it's a mnor concern. It was
21 just sonething for conpleteness that | pointed out.
22 Q |Is there sonething specific in Schultz
23 you can point nme to that would nmake nme under st and

24 that Schultz could not be nmade small enough to fit
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into a phone like the one described in Jahagirdar?

A. | know he tal ked about having a pet
activate or -- sorry -- actuate his switch he uses.
|'d have trouble getting ny dog to hit a small
target with his nose, but maybe he has a smarter
dog.

Q Do you have the inpression from Schultz
that the only thing that -- start over.

Do you have the inpression that the touch
sensor of Schultz has to be usable with an anim
li ke a dog?

A It's just one of the entities that he
says can actuate his switch. It doesn't have to be
a dog -- or it doesn't have to be capabl e of being
operated by a dog. So you could adapt it for other
pur poses. He just doesn't say what size it is.

Q Do you agree that the touch sensor of
Schultz could be nmade into devices of a variety of
di fferent sizes?

A. | believe the size is a design choice of
t he designer, yes.

Q In this paragraph 52 it al so nentions how
many touch sensors can be provided together. Do

you have concerns about nore than one Schultz type
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1  touch sensor being used together in a device?

2 A. Well, certainly if you're, for exanple,
3 going to replace those keys 144 in the Jahagirdar
4 reference in Fig. 1 and 2 that you just referred

5 to, they are positioned quite close to each other.
6 A pet that is indicated to be one of the

7 actuators of the Schultz reference would be hard

8 pressed, no pun intended, to activate or actuate

9 one of those switches without actuating themall.
10 It's just, yes, |'d say there's a limtation
11 to the size if you're going to have a pet actuate
12 those switches, you have to separate them so you
13 can get one without getting the others.

14 Q That's the question. |Is it your view

15 that Schultz only discloses a touch sensor of

16 sufficient size that has to be able to be activated
17 by a dog's nose?

18 A. He says that his sensor is usable by

19 pets. So if that's to be the case, if it's going
200 to be usable by pets, then it has to have

21  separation between the touch-sensitive elenents so
22 that the pet can actuate one w thout actuating the
23 others. If it's a human or sonebody snaller,

24  actuators, like fingers, then they can nove them
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cl oser together.

Q Just so | understand, is it your opinion
that it wouldn't have been possible to use the
Schultz touch sensor in Jahagirdar because you
coul dn't have made the Schultz touch sensors snall
enough and di screte enough?

A. No, that's not ny problemw th conbining
those, not at all. It's not about the size.

Q Could a person of ordinary skill have
taken the circuitry of Schultz and put it into
touch sensors the size of the buttons on the side
of Jahagi rdar?

A. | believe they coul d have.

Q GCkay. GCotcha. Let's go to paragraph 67.

Well, actually, this is a good tine to focus
on the key portion of Jahagirdar that's discussed
in your declaration, which is in colum 5, lines 22
t hr ough 50.

| assunme you're very famliar with that
portion; is that correct?

A. | was at one tinme. Wuldn't take much to
regain that famliarity.

Q Sure. W're going to have a whol e bunch

of questions about this. So colum 5, lines 23
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1 through 50-ish. Go right ahead.

2 A. Ckay.

3 Q Al right. Let's start with, in colum

4 5, about line 29 -- well, 26. And this refers to

5 flowharts 8A and 8B, and starts out with, closing
6 the phone at block 800. Do you see where | anf

7 A. Yes.

8 Q And then the next thing that happens, it
9 says, is controller 504 enabl es power to driver 514
10 and display elenent 516 through |ine 524.

11 A. Ckay.

12 Q Al right. | have several questions

13  about that sentence. First is, what is the driver?
14 A. The driver in Fig. 5is |abeled driver 1

15 block 514 and it's connected to display 1, 516.

16 Q What does a driver do?

17 A. It provides power and data to a displ ay
18 in this case.

19 Q Where do the power and the data cone

20 fronf

21 A. Fromcontroller 504 in that figure.

22 Q Wy do you need the driver instead of
23 just going direct fromthe controller to display?
24 A. It could be for various reasons. In
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general, isolation between the controller and the
di splay, for protecting the controller. It could
be for current gain or power gain to drive the

di splay, that the controller doesn't have enough

power capability to satisfy the needs of the

di spl ay.

Q What about the display elenent? Wat
woul d that consist of?

A. | believe what he teaches here is a
liquid crystal display, and it seens to be a
passive or reflective type of display that in
anbi ent |ight you can see because it reflects the
anbient light. |In the dark you woul d need a
backlight to be able to see it, to see the contrast
in the elenments of the display.

Q Okay. Wen it says -- when Jahagirdar
says, enables power to driver and display el enent,
what does it nean by "enabl es power"?

A. This gets back to sonething | said
earlier. You can have an el ectronic nodul e that
has a signal wire coming into it called enable, and
it al so has power connections to the power supply.
And what happens when the enable Iine is asserted

to that nodule, internally power is turned on in
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1 the nodule. So you have the requisite switching to
2 turn the power on and off inside the nodule, and

3 all it needs to turn it on or off is this enable

4 signal to activate it.

5 Q Once the display el enent has had power

6 enabled to it, is it activated in your opinion?

7 A. The activation is in this case when the
8 enable line is asserted to activate or turn on the
9 driver, which powers up the driver and the displ ay,
10  yes.

11 Q At the tine that it's -- at the tine that
12 power is enabled to the display, is the display

13  consumi ng energy?

14 A. Not until that activation signal or the
15 enable goes to the driver to tell the display and
16 the driver to turn on.

17 Q GCkay. But then once that's happened,

18 then the display is activated?

19 A. Correct.

20 Q Wen the display is on, it's been

21  activated, specifically what is using power in the
22 di spl ay?

23 A. | believe sone of the liquid crystal

24  displays require electrostatic charge or voltage in
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1 order to hold the crystals in the orientation that
2 gi ves you the contrast display.

3 Q What if the display is blank? Then is it
4 usi ng power ?

5 A. It could be bl ank because power has been
6 renoved, you know. For exanple, a little handheld
7 cal cul ator that are solar powered or |ight powered,
8 right, when there's no light, not enough light to
9 power it, it will go blank or when you turn it off
10 it wll go bl ank.

11 So you can't tell if it's blank because you
12 may have sent it -- you could have sent data to it

13 that says display all spaces or blanks. So just by

14 | ooking at the display you can't tell if it's on or
15 of f.

16 Q Suppose we did send data to this display
17 saying display all blanks. Wuld it still be

18 turned on in your view?

19 A. Absolutely. It would be enabl ed, yes,

20 and power would be applied. [It's just that what it
21 is -- and it is actively displaying. It's

22 di splaying what you told it to, which happens to be
23 it looks like it's blank, but that's information,

24  and it's displaying it for you.
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1 Q But you couldn't tell fromlooking at it
2 whether it was on or off.

3 A. No, but if the intent was to blank the
4 screen, you've achieved that goal.

5 Q Does the blank screen use a different

6 anount of power than the screen when it's just off?

7 A. Yes.
8 Q Wy?
9 A. Because you're holding the liquid

10 crystals in the orientation that naintains that

11 blank screen. |If you let go, they could drift and
12 cause sonme weird contrast.

13 It takes energy to maintain the crystals in
14 their orientation, to display whether it's blank or
15 sonme nunbers or sonething like that.

16 Q So if you turn an LCD screen off, it

17 m ght get sone pattern on it just by sheer --

18 A. Wl l, could.

19 Q Wat if it's an LED instead of an LCD?

20 Then how woul d your answer be different?

21 A. It's possible to have an LED di spl ay

22 powered or activated and yet none of the segnents,
23 if it's a seven-segnent type display, it could be a

24 grid of LEDs, but, anyway, you could have them all
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1 turned off, each elenent off, and yet there is

2 still power applied to the nodule. The nodul e has
3 other electronics init, for exanple, to receive

4 data and do a conversion from binary coded decinal s
5 to the seven segnents in the LED, you know. You

6 have to decode that sonmewhere. So there's other

7 circuitry that could be consum ng power when it's
8 activated, but you couldn't tell by looking at it
9 whether it was on or off.

10 Q But in the LED exanple, once you start
11  sending data to the LED and cause elenents to the

12 LED to light up, it would then be using nore power,

13 right?

14 A. Wien the LED is emtting light, then it
15 IS using nore power than when it's not emtting
16 light.

17 Q I don't know a | ot about LEDs, but can

18 you explain to nme like an LED that you m ght use on

19 a phone like this, would it be a matrix of little

20 lights? Is that howit would work?
21 A. | can't say for sure. | nean, a matrix
22 of elenents, little dots in an LED, is nore capabl e

23 of displaying different things. Maybe even if you

24 had enough el enents you could do Chinese letters or
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1 sonething. Wereas, the seven-segnent LEDs or LCDs
2 are very limted in what they can displ ay.

3 Q Are those the ones that | ook |ike the

4  nunmber 8 sort of?

5 A. Yeah, when they're all on, the nunber 8

6 turns on all seven of the segnents, and usually

7 they also have a decimal point at the right or the

8 |eft that's available in one of those el ements.
9 Q Right.
10 A. And they are | abeled A through Gin

11  general, those seven segnents.

12 Q Now if you're driving that kind of LED,
13 what -- does the driver provide power to the

14 i ndi vi dual LED segnents or does the LED unit itself
15 distribute the power to the right segnents?

16 A Wll, | think the way it's shown here,
17 you have this driver that is for the LCD. They

18 don't show what | think is the appropriate bl ock
19 diagramif you replace the LCD with an LED.

20 The LED, in general, you wouldn't have a
21 driver for it. You would just send -- you'd have
22 an enable line, and then you would send data to it
23 and it would do the decoding internally.

24 Q So, if |I heard you right, once a display
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1 is enabled, it's turned on, neaning acti vat ed,

2 right?

3 A. Correct.

4 Q And even if that display area is clear,
5 then, nonetheless, it's still turned on assum ng

6 that power is enabled to it.

7 A. Correct.

8 Q Is there an analogy for what you're

9 describing to ne in the flashlight exanple in

10 Br uwer ?

11 A. An anal ogy of what? O displaying a

12 bl ank? | nmean, what part -- we've tal ked about a

13 1ot of functionality here in this LCD or LED. |

14 don't
15 Q Wll, let's look at Bruwer Fig. 11, |
16 guess. It doesn't matter which Bruwer, but let's

17 say, just for sake of keeping this all straight,
18 |et's say Exhibit 15, the '726 patent.

19 A. And Fig. 117

20 Q Yeah. And Fig. 11 in this enbodi nent,
21 1104 is an LED, right?

22 A. | believe that's the case, yes.

23 Q And this would be the visible indicator

24 that would be activated upon appropriate input,
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1 right?
2 A It is activated if swtch 1111 is cl osed.
3 Q Right. In this design there's no way for

4 the LED to be activated yet, nonetheless, not lit

S up; is that right?

6 A. In this exanple the LED is either on or

7 of f depending -- activated or deactivated --

8 dependi ng upon the position of switch 1111.

9 Q And when it is activated, the LED is

10  shining, right?

11 A If it's operating correctly, yes.

12 Q Wile you're looking at that '726 patent,
13  Exhibit 15, take a look at Cdaim4. Caim4 uses

14  the | anguage, "the step of activating or

15 deactivating the product.” Do you see that?
16 A. Yes.
17 Q Wen we're tal king about the flip-phone

18 in Jahagirdar, what is the product to you?

19 A. | guess | wasn't asked to do a read of
20 Jahagirdar on Claim1l or vice versa here. If you
21 want, in general, what Jahagirdar seens to be

22 di scl osing as a product would be a flip-phone.

23 Q Right. Wll, let ne -- let's |look at --

24 to refer you to your declaration, let's | ook at
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Exhibit 9, paragraph 70, which | think is
di scussing d aim 4.

A. Ckay.

Q Indaim4 it says, "activating or
deactivating the product.” Wat does it nmean to
you to activate or deactivate the phone?

A. To turn it on or off.

Q In other words, all of its conponents on
or off?

A. Right. | think, as | say here, to do
that you' d open the phone up and you press the
on/off button that's on the keypad inside.

Q You nake the observation in paragraph 70
that the power button is not a touch sensor, which
makes nme wonder why you said that. That's not a
question. |'msorry.

Referring to Caim4, it says, "the step of
activating or deactivating the product via conmands
received fromthe user interface."

s it your understanding that the commands
received fromthe user interface nust be received
froma touch sensor?

A. They do in Cdaiml. daim4 depends from

Caiml, there's only one user interface that is
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1 cited or disclosed in CQaiml, and, therefore, 4.

2 Soin Caiml clearly is directed, according
3 to your expert, to the user interface that is on

4 the outside of the flip-phone, the keys 144, and

S this is yet a different user interface, according

6 to him The keypad inside the phone is what |I'm

7 saying there.

8 Q Is it your opinion that there's two

9 separate user interfaces on Jahagirdar?

10 A. | believe there are two separate user
11  interfaces, at |east two.

12 Q Could there be nore than two?

13 A. You've pointed out that there's sone

14  context for the holster. Maybe you coul d consi der
15 that to be a user interface. It's user controlled

16 whether they push it into the holster or not.

17 Q | want to focus on the term "user

18 interface" as used in Caiml.

19 A. Ckay.

20 Q How do you know when you're | ooking at

21 the parts in Jahagirdar what constitutes a user

22 interface as cl ai ned?
23 A. To nme, a user interface is what it says
24 in the plain use of the |anguage. It's an
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1 interface on a device that allows a user to

2 interact with the device. So it's sonething that a
3 user interacts with on a product, user interface.

4 Q So how do you know that the buttons on

5 the side are a separate user interface than the

6 buttons on the front?

7 A. Because the user doesn't have access

8 to -- you couldn't call it -- you'd have to say

9 there's one section of the user interface that's

10 hi dden and one that's open. It seens to ne that
11 that's not logical. They're really two different
12 things. Either you have access to -- and that's

13 the one on the outside you al ways have access to.
14 And then the one on the inside you have access to
15 only when you open it up. Look, voila, there's
16 anot her user interface here.

17 Q But if the phone is open, then you can

18 access both the front buttons and the side buttons,

19 right?

20 A. That's correct.

21 Q One of the features of a user interface,
22 if I"'mreading the claimright, is that it has a

23 mcrochip. Wuld you agree with that?

24 A. Yes, the mcrochip is part -- forns part
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1 of the user interface.
2 Q According to Jahagirdar's circuit diagram
3 in Fig. 5 don't the front buttons and the side

4 buttons share the sane m crochip?

5 A. They do.
6 Q If the phone is off, the Jahagirdar phone
7 is off, and then | press the power key, not every

8 nodul e of the phone becones activated at that tine,

9 right?
10 AL kay. So if you're going to press the
11 power key, the flap is open. |If the flap is open

12 and you press the power key, certainly external

13 display 516 will not be activated because the flap
14 i s open, and whenever the flap is open, that
15 display is turned off. So that's one. | don't

16 know if there are other nodul es, but certainly that
17 nodul e woul d be deacti vat ed.

18 Q Is there sone key nodule that has to be
19 activated in order for the phone to be considered

20 turned on?

21 A. Wll, | think when you press that key --
22 | don't know the exact circuitry in there, so it's
23 a bit of speculation -- but certainly I would

24  expect that, when that key is pressed, the
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controller is activated, the mcro, so that it can
then | ook for other user interface activities.

Q So it's possible to activate a device
W t hout activating all of its individual
components, right?

A. Yes.

Q And then later you could activate
particul ar individual conponents that weren't
activated at first, right?

A If there were a neans for doing that. |
mean, you woul d have to have sonme way to convey
that, device, wth other devices inside, | want you
to turn on just this portion but not another
portion, and | don't see where in Jahagirdar that
I's disclosed.

Q Well, an exanmple would be -- | think an
exanple would be, | flip open the phone, | press
the power key, that activates the phone, then
close the top flap, and, in your view that
activates the top display.

A. Ckay. So your nodul e being the product,
and so -- okay. It depends where you draw the line
on where the nodules live, so --

Q You're with ne.
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1 A. Cot cha.

2 Q GCkay. Understood. |'ll ask a couple of
3 questions about the section imediately foll ow ng

4 where we are, D71 through 73, and this is about

S automatic -- automatic deactivation, and | want to
6 make sure | understood this section right. So if

7 you need to reviewit, that's fine.

8 But ny question is, | think that your

9 objection -- I'"'msorry. | think that your opinion
10 wth regard to automatic deactivation flows from
11  the sane view of the top display being activated

12 upon closing of the lid, and, once the lid is

13 closed, it's activated and stays activated, thus,
14 it cannot be automatically deactivated because it's
15 always activated when the lid is closed. D d | say
16 that right?

17 A. | agree with that, yes.

18 Q Al right. Then I don't need to ask

19  questions about that.

20 Let's tal k about touch sensors on the side

21 of the phone.

22 MR. MJURPHY: Should we take a break
23 before we do that? | need a break.
24 (Proceedi ngs recessed at 2:15 p.m)
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1 (In session at 2:21 p.m)

2 Q Dr. Mrley, we're going to tal k about

3 touch sensors on the side of the Jahagirdar

4 flip-phone. So just to nake sure we're on the sane
5 page, do you agree with ne the fundanmental question
6 here is wwuld it have been obvious to incorporate

7 touch sensors on that side panel of the Jahagirdar
8  phone?

9 A. No. It's would one of ordinary skill in
10 the art be notivated to put a touch sensor there

11 and replace the ones that were already working nuch
12 Dpetter than a touch sensor woul d.

13 Q Fair enough. You're ready. GCkay.

14 First of all, speaking generally about the
15 phone in Jahagirdar, a phone like this, it mght be
16 handled or kept in a few different ways. The ones
17 | could think of off the top of ny head were in the
18 holster, in your hand, in a pocket, in a bag, on a
19 surface. Do those all sound reasonabl e?

20 A. To nane a few, yes.

21 Q GCkay. And the first question |I have for
22 you is about this concept of inadvertent actuation.
23 In your declaration, Exhibit 9, stick with

24  that, if I'mreading it right, you nentioned nmaybe
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1 two types of inadvertent activation, and the reason
2 | think there mght be two types is mainly the

3 begi nning of paragraph 60 where it says, "the only

4 I nadvertent activation avoided ... is activation by
5 inanimte objects.” Do you see where it says that?
6 A. Yes.

7 Q So | think there are at |east two types

8 of inadvertent activation, one by ani nate objects,

9 | guess people, and the other by inani mate objects,
10 right?

11 A. Yes. The objects are either animte or
12 inanimate. | think that covers the whol e Venn

13  di agram of objects.

14 Q If | understand your opinion right,

15 covered across these pages, putting touch sensors

16 on the side of the Jahagirdar phone woul d

17 exacerbate the problem of inadvertent actuation by
18 ani mate objects.

19 A. Correct.

20 Q But would it exacerbate the problemwth
21  respect to inanimate objects?

22 A. If you use the touch sensors of Schultz

23 that require capacitance to ground on the order of

24 that of an animal, such as a human, then it woul d
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not exacerbate the problem for inaninate objects.

Q Wuldn't it actually alleviate the
problemw th respect to inanimate objects?

A. Yes.

Q | didn't get to say "butt dialing" yet,
but, to the extent that butt dialing is caused by
pressure on a physical button, could it cut down on
the butt dialing problemto substitute in the
Schultz touch sensors?

A If it were the case that the butt dialing
was due to pressure on a nechanical -type switch
i ke a nenbrane switch that we have on the outside
of phones, on the edge of the phones, that's true,
but the butt dialing that occurs on an i Phone is
due to the pressure, the touch-sensitive switches
on the face of the thing.

Q Right. Now anyone who has tried to use
wi nter gloves that don't have any kind of speci al
thread in themknows that it's at |east nore
difficult to activate a touch sensor -- |'m
sorry -- actuate a touch sensor when there's a
barrier between the skin and the sensor, right?

A. Correct.

Q Okay. So | guess, then, what | want to
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1 ask you about is, why -- what's your reasoning for
2 reaching the overall conclusion that it would have
3 been undesirable to put the touch sensors on the

4 side of Jahagirdar when, in sone respects, it would
S in your opinion nmake inadvertent actuati on worse

6 but in other respects nmake it better?

7 A. Because the detrinent would far outweigh
8 the benefit. One of those switches, as he

9 di scl oses in Jahagirdar, turns on the backlight,

10  which is -- which consunes significant power, and
11 you know that because it says that you want to have
12 atimer that turns it off automatically.

13 And so if, when | use the phone inits

14 normal , desired way, you know, and take it out of
15 nmy hol ster or pocket or whenever when the thing

16 rings, | find it unbelievable that I'mnot going to
17 touch one of those buttons on the side and turn on
18 the backlight, for exanple, or, worse yet, | think,
19 one of the other buttons there is for sending the
200 call to voicemail. And here I'mtrying to answer
21 the call, | pull the phone out of ny pocket to

22 handle it, ny hand pretty nmuch covers the edge of
23  both sides of that phone, it's uninaginable to ne

24 that I'mnot going to make contact with the touch
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1 sensor that says put it into voicemail.

2 And so now | 've defeated the purpose of

3 pulling the phone -- | mght as well leave it in ny
4 pocket and let it go to voicenmail automatically

5 rather than pull it out of the pocket and send it

6 to voicenail accidentally

7 Q A couple of followup questions. The

8 first one is, the obviousness conbination that's at
9 I ssue here between Jahagirdar and Schultz, it only
10 requires the replacenent of one button with a touch

11  sensor, right, not all three?

12 A. | thought that what was proposed | don't
13 recall -- 1 don't have the petition in front of ne.
14 | thought what was proposed was to replace the

15 buttons 144 with touch sensors. |[If that's not the
16  case ...

17 Q Wll, let's suppose it's only one button.
18 Let's suppose it's only the button that -- let ne

19 be specific. Forget the question that's pending.

20 Let ne do a couple of orientation steps here.

21 | n Jahagi rdar key 146 is for the backlight,
22 right?
23 A. If you say so. Mybe you could direct ne

24 to the portion.

ol kow Technol ogi es, I nc. Page 160




Robert E. Morley, Jr., Ph.D.

1 Q Colum 5, line 47.
2 A. Yes, 146 is the backlight.
3 Q 150 is for sending display data to driver

4 514, et cetera, right?

5 A. Yes.

6 Q And then | don't think | ever found
7 anything for button 148. D d you ever find

8 anything for 148?

9 A. | did not.
10 Q ay.
11 A. Wiich makes it a candi date for

12 repl acenent by a touch sensor because you woul dn't

13 care.

14 Q Ckay.

15 A. Sorry.

16 Q M. Sarcastic. That was |lighthearted for

17 the record.

18 A. Very lighthearted.

19 Q But let's -- | think that the key, the
20 key key, so to speak, is key 150, because in the
21 conbination proposed in the petitions that is the
22 key that is the step that the petitions say is the
23 activation of the display. |Is that famliar to

24 you?
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A. Yes.

Q GCkay. So backing all the way back up to
where we were, let's suppose we just replace that
key.

A. kay. M understanding is that, when a
phone call cones in, what would be displayed in the
external display 516 would likely be the phone
nunber, caller | D phone nunber, so that you could
see whether or not you want to answer the call. If
you grab the phone and i nadvertently actuate key
150, the data display there changes, and so now you
| ose the ability to see the caller ID to nake your
deci sion as to whether you want to answer the
phone. So | think it would defeat the purpose by
having it accidentally actuat ed.

Q Now I'"'mwth you at the begi nning of your
answer where it says, in colum 6, line 28, "visual
i nformation corresponding to step 836 includes
caller ID" et cetera.

A. Ckay.

Q Wy do you think that at that point, when
the call's comng in, that pressing 150 woul d
change the display?

A Well, at that point in tinme, if we refer
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to Fig. 8A, the phone is closed, right? And so in
Fig. 8 wherein the Fig. 8A portion of Fig. 8 and
there is what we call a loop in there, wherein
there are decision bl ocks 808 backlight key
question mark foll owed by block 814 info key
question mark, and if --

So at the tinme when this call would have
come in, the phone would be closed and t he external
first display is turned on, and the m croprocessor
is in a loop checking those external buttons, the
backl i ght key and the now, per your suggestion,
touch-sensitive info key. And so it's going to, if
| inadvertently actuate the info key, it's going to
display other info in first display, which, to ne,
is replacing the caller IDinfo that was there
previ ously.

Q But hold on. At box 820 there's the
interrogatory call, and if it's yes, then it
di verts over to Fig. 8B, right?

A. Ckay. | see that, yes.

Q Okay. So once the call cones in, you're
over in Fig. 8B, and Fig. 8B in step 830, as you
say, displays the caller ID, right?

A. Yes.
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1 Q And then the next interrogatory is answer
2 call, yes or no.

3 A. Okay. So | take it back. | see the

4 error inny logic there. |t appears that having an
5 inadvertent actuation of key 150, if you wanted to

6 replace that key and none of the others, while it

7  wouldn't be a detrinent to the operation, it

8 certainly wouldn't help in any way.

9 Q There would still be, as you suggest, the
10 potential for inadvertent actuation by the finger
11 of 150 when you're handling the phone and you
12 didn't nmean to change the display. That's your

13 view, right?

14 A. That's true.
15 Q Right. | understand.
16 A. Furthernore, the inadvertent actuation by

17 an i nani mate object of Schultz's touch sensor is
18 not clear to nme that it's superior to the

19 inadvertent actuation of the type of sw tches that
20 one finds on the side of a tel ephone anyway, which
21  are these nenbrane detent switches that require a
22 certain anobunt of force to actuate.

23 Q In Schultz, which was Exhibit 24, at the

24 Dbegi nning of the background of the invention,
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1 colum 1, Schultz says that the deficiencies of

2 these types of switching systens are overcone by

3 the present invention, and the switching system

4 he's referring to are either conventional electric
5 swtches, which require novenents, or sw tches

6 which respond to electric capacity.

7 Do you have any reason to disagree with

8 Schultz that his invention would overcone these

9 deficiencies?

10 A. | don't believe that either of those

11  switches that he's referring to are the type that
12 are commonly found in Jahagirdar's 144 and on the
13 side of the i Phones that are | aying around on the
14  desk here today, which are call ed nenbrane or

15 detent switches, which do not have the problens

16 that these switches here have. They don't nove

17 other than to a little dinple. They don't get

18 contam nated because they're conpletely encl osed.
19 So I think that he's conpl ai ni ng about sw tches

20 other than the type that are on Jahagirdar's phone.
21 Q Wien | read your declaration, | got the
22 I npressi on that you thought that nenbrane sw tches
23 would be a superior alternative for use on

24 Jahagirdar's phone, but | didn't get the inpression
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1 that you thought the switches on Jahagirdar's phone
2 were in fact nenbrane switches. |s that your view?
3 A. My expectation would be, although he

4 didn't say it, just because | know that the type of
5 switches that -- the only type of switch |I've ever
6 seen on the side of a phone up to this point in

7 time, as | nention in ny declaration, are the

8 menbrane-type swtches.

9 Q Wuld a person of skill refer to

10 menbr ane-type switches as keys?

11 A. The actuator, the button on top of the

12 switch, would be called a key, but it's just a hunk
13 of plastic or rubber that, when you press on it, it
14  actuates the nmenbrane swi tch underneat h.

15 Q If water or debris were to get between

16 the key and the nenbrane switch, would it interfere
17 wth its operation?

18 A. No, they're sealed. They're hernetically
19 sealed switches. You think of a little done of

20 nmetal and netal underneath, and when you press on
21 it, the done on top collapses and nmakes cont act

22 wth the bottom piece of netal. It's a

23 metal -to-netal contact in general or it's a

24 conduct or -t o-conductor contact in a nenbrane
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swtch. And those pieces of netal are hernetically
seal ed and free fromany kind debris or
contam nation. That's how those sw tches work.

Q |Is there any evidence you can point to in
Jahagirdar itself, in the witten docunent, that
makes you think that the switches on the side of
t he phone in Jahagirdar are nenbrane sw tches?

A. Yes. |I'mone of ordinary skill in the
art. | know that those switches are not slide
sw tches that you slide fromone position to
another. He doesn't tal k about sliding the swtch,
nmoving its position. He tal ks about actuating
those swtches. That correlates to a nenbrane
swi t ch.

There's nothing in there that suggests any
type of swtch other than a nmenbrane-type swtch
And so, as one of ordinary skill in the art, that's
what | believe are the keys of Jahagirdar on the
out si de, the 144s.

Q What about the possibility of
nmechani cal - push-type switches? Could they have
been nechani cal - push-type sw tches?

A. Mechani cal - push-type switch is a --

menbrane swi tches are nechani cal - push-type
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1 switches, but the switches certainly are not -- the
2 two types that Jahagirdar is conplaining about here
3 that he's going to inprove, it's not a proximty

4 switch or there would have been an anticipation

5 issue here rather than an obvi ousness, and it's not
6 a swtch, electric switch, which require novenents
7 that are susceptible to contamnation, | don't

8 Dbelieve.

9 MR. KELBER: If it hel ps counsel, the

10 wtness was referring to Schultz when he said

11 "here."

12 THE WTNESS: Sorry about that.

13 Q That's fine. |In the '726 patent itself,
14 in fact in all these patents, but let's take the

15 '726, Exhibit 15, there's kind of a lingo for
16 referring to different kinds of inputs, right? Do

17 you have a sense for that?

18 A. If you could direct ne to what you nean.
19 Q Sure. Take colum 3, line 18, it says:
20 Most conventional flashlights |ike

21 t hose descri bed above are actuated

22 by mechani cal push or slide button

23 type switches requiring, of course,

24 mechani cal inplenentation by an
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operator. Over tine the swtch
suffers wear and tear which inpairs
t he operation of the flashlight as
a result of, for exanple, repeated
activations by the operator and/or
due to the fact that the switch has
been left, quote, on for a

prol onged period of tine.

Do you see all that?

A. Yes.

Q So when Bruwer here is criticizing prior
art swtches, he's not tal ki ng about nenbrane
swi tches, | assune.

A. | don't believe he is.

Q And then when he introduces the concept
of low current signal swtches at the very bottom
of colum 3 and the top of colum 4, he uses the
phrase, "using touch pads or carbon-coated
menbr ane-type swi tches.”

A. Yes, and the distinction there being in
the first citation that you nentioned, the
nmechani cal switches, the reason | say they woul dn't
be nmenbrane switches there is because nenbrane

swtches aren't considered to be low current -- or
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hi gh-current switches that you would use to direct
the current fromthe battery to the |ight, whereas
here he clearly identifies nmenbrane sw tches as

| ow- current signal sw tches.

Q But you could use a physical button
swtch as a lowcurrent input, right?

A. You can use a physical nechani cal
pushbutton switch for high currents or |ow
currents, but you can't use a nenbrane switch for
hi gh currents.

Q O a touch sensor, for that matter,
right?

A. O a touch sensor. Furthernore, touch
sensors require circuitry to make them worKk,
whereas a nenbrane switch is sinpler. |It's just a
coupl e hunks of netal that get pressed together
when you actuate it. So it's nore costly
circuit-wse to use a touch-sensor swtch.

Q So why woul d anyone ever use a touch
sensor ?

A. Because there are applications where they
actually are better.

Q Like what?

A. Like on the screen of your iPhone. Once
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1 you've turned it on and you're willing to risk
2 I nadvertent activation or actuation, then, you
3 know, for the benefit -- the greater good of being

4 able to run all your apps and everything, then it's
5 very handy. And you can have nultitouch and al

6 these great things wth the touch sensor that you

7 can't do with nenbrane swi tches or other types of

8 swtches.

9 So there's no substitute for the

10 touch-sensitive switches for sone applications.

11 They're just the best thing avail able.

12 Q What about using touch sensors outside of
13 the context of a touchscreen? Ever be any benefit
14 or attraction to doing that, that you can think of?
15 A. | think certain elevator buttons are

16 touch-sensitive. Just nmakes it easier to operate,
17 probably | ess mai ntenance or sonething, you know,
18 |ess -- less novenent. Mechanical things

19 eventually, you know, break, whereas things that

20 don't nove, the fewer noving parts, the less to go
21  bad.

22 Q Wiy not just use a nenbrane switch in the
23 elevator?

24 A. There may have been. Wth elevators too,
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1 there's aesthetics where people mght use the touch
2 sensor because it's sexier, you know, sonehow it

3 has advant ages beyond those known to an engi neer.
4 Q So there are certain circunmstances where
5 a touch sensor mght be a viable alternative or

6 even a preferable alternative to a nenbrane switch
7 or a physical button, but in your viewthat

8 wouldn't be applicable to the Jahagirdar phone.

9 A. O any phone, for that matter, or we

10 would find themall over, those phones, and they
11 just don't exist.

12 Q You've | ooked at all of the chall enged
13 clains across these six patents, right?

14 A. Yes, at one tinme | did certainly.

15 Q Do you renenber any claimthat's

16 challenged in any of these IPRs where there was a
17 claimlimtation on the physical formof the touch
18 sensor?

19 A. Not as | sit here, no.

20 Q Do you renenber any clains that placed
21 any limtations on the internal architecture of the
22 touch sensor?

23 A. Not that | recall.

24 Q Do you renenber any claimlimtations in
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1 any of the challenged clains in these | PRs where

2 there was a limtation on how nuch space the touch
3 sensors could take up?

4 A. No.

5 Q Do you renenber any claimlimtations

6 throughout the challenged clains in these |IPRs

7  where there were claimlimtations on the

8 arrangenent of the touch sensors relative to one

9 another?

10 A. | don't believe so.

11 Q One of the things you nentioned before
12 were these detented nenbranes. What is that,

13 detented, what is that?

14 A. Well, by detent | nean that there's --
15  you know those little toy clickers that you can

16 press and it goes click, click, click --

17 Q Yeah.

18 A. -- because you' ve bent a piece of netal
19 that causes that? So the nenbrane, that done that
20 | mentioned that you press, there's a detent in the
21 nmenbrane swtch.

22 Q If you have a flip-phone |ike Jahagirdar
23 with those type of switches on the side of the

24  phone, even just one, and it's rolling around in
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1 your gymbag, isn't there -- there's a chance it

2 coul d be inadvertently actuated by your shoe or

3 anything else that's in there, right?

4 A. Yeah, could be. [It's possible.

5 Q And is there sone way that you coul d

6 design those nenbrane switches to reduce that

7 pr obl enf

8 A. Sure. The spring tension of that done or
9 the detent decides how nmuch force you have to apply
10 to actuate the swtch.

11 Q In the flip-phone in Jahagirdar there's
12 this statenent in colum 8, it's like line 7, and

13 it says:

14 For exanpl e, display area 130 of

15 Fig. 1 may be placed al ong any

16 sui tabl e side of housing portions

17 112 and 114 for displaying visual

18 information to a user.

19 O her than what's shown, can you think of

20 any other suitable sides?

21 A. If you're going to put it in a holster
22 and be able to view it where the holster seens to
23 obscure what would then be the two vertical sides,

24 | mean, you could put it on the back, you could put
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it on the flap so that you see it when the flap is
cl osed.

It seens like the intention here is to be
able to have it, as you nentioned, the enbodi nent
where you can -- or even if it's laying on the
table and you can see it, you know. You coul d put
it other places, if you wanted to, | guess. Seens
| i ke there's not nuch space on it, like the side
where the keys 144 are, m ght be hard-pressed to
find roomthere w thout maki ng the phone | arger.

Q It's a mtter of design choice, | guess,
right?

A. Yes.

Q And wouldn't it be equally a matter of
design choice if you're noving the screen 130
around to nove the side buttons to other places as
wel | ?

A. Yeah. They're kind of handy where they
are literally.

Q well --

A. You could nove themto | ess useful places
maybe, but it seens |ike, you know -- whoever
designed this had a reason for putting them where

they are. You have a choice. Design, as | tell ny
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students, is all about choice.

Q |Is there any technical reason you can
think of in Jahagirdar why it would be a problemto
put the buttons anywhere el se?

A. | think they were put there to be readily
avail abl e, so that when you grab the phone you can
operate those in the natural way that you would
hol d the phone. You could put them sonmewhere el se
that was harder to get to them W put a nman on
t he nmoon and brought him back safely. Anything can
be done. You can nove those buttons.

Q Wuld it have been particularly difficult
as a matter of design to nove the buttons even if
the result, as you say, would be undesirabl e?

A It's certainly possible to nove the
buttons. |'mnot going to argue about that.

Q GCkay. Thinking back to when you were --
when we laid out the |egal framework for
obvi ousness in paragraph 32 of Exhibit 9, and in
that paragraph 32 there was a letter A, conbining
prior art elenents according to known nethods to
yield predictable results, and you agree that the
flip-phone of Jahagirdar and the sensor of Schultz

are prior art elenents, right?
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1 A. Correct.

2 Q And you agree that it's technically

3 possible to conbine them right?

4 A. Yes.

5 Q And is the result of conbining them

6 predictabl e?

7 A. Yeah, | would add to that, that in order
8 to be obvious, to ne, it has to yield predictable
9 useful results. | nean, that, sure, you could

10  conbine things and get an abom nati on that woul dn't
11 work and that's predictable, but that doesn't nake
12 it obvious, | don't think, under, you know -- it
13 doesn't satisfy the intent here.

14 Q |Is a Jahagirdar flip-phone with button
15 150 being a touch sensor an abom nation that

16 wouldn't work, to use your words?

17 A It's not sonething that would be an
18 inprovenent, | don't believe, overall. | think it
19  would be a step backwards. It would be against the

20 rul e nunber one of engineering of don't fix

21  sonething that ain't broke. And | don't see that
22 it's obvious to do that, even though it may be --
23 and it's not clear that you would call that a

24  predictable result when you have inadvertent
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1 activation of a swtch.

2 Q Well, you just predicted it.

3 A. There are tinmes when its behavi or woul d
4 be predictably bad. Wether it would be

5 predictably good | beg to differ.

6 Q But would the phone of Jahagirdar with

7 the Schultz touch sensor at button 150 not work?

8 A It just wouldn't work as well as if you
9 |l eft well enough alone and | et Jahagirdar be as it
10 was and not replace that button. It would be nore

11  costly because you need the circuitry to detect
12 that there has been a press conpared to just the
13 sinple mechanical button that was there, what 1']
14  call the nenbrane switch. You' ve added that cost
15 and | think you' ve nmade the performance of the

16  product deteriorate.

17 Q But | think we agreed earlier that, in
18 sone respects, the perfornmance woul d i nprove, and
19 that is with respect to inadvertent actuation by
20 I nani mat e obj ects, right?

21 A. That's right. For the robots that want
22 to use that phone, they're not going to actuate
23 it accidentally, but them humans, they're going to

24 have troubl es.
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1 Q In the petition | think offered for

2 consi deration were three potential notivations to
3 conbine, and | think that those were --

4 MR. KELBER: Petition? Which petition

5 are you tal ki ng about?

6 MR. MJURPHY: In all of the petitions for
7 all six of these IPRs.

8 THE WTNESS: Can | see one of them

9 pl ease?

10 Q Sure. You have a Horenstein declaration
11  there. \What exhibit is that?

12 A Okay. It is Exhibit 23.

13 Q Okay. Let's look at Exhibit 23. In that
14  exhibit, okay, paragraph 68 --

15 A CGot it.

16 Q -- Dr. Horenstein suggested three

17 potential reasons why you m ght have wanted to put
18 a touch sensor onto the side of the Jahagirdar

19 flip-phone. One is to mnimze accidental

20 actuation, which --

21 A. Sorry. Paragraph 68 doesn't say that.
22 This is Exhibit 23. It's the | PR 2015-1147.

23 Q | got the wong one. M bad. Sorry.

24 |"mgetting tired.
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A. No worries.
Q GCkay. How about 587

MR. KELBER: Try this one. 58 works

better.
THE W TNESS: Yes.
Q Dr. Horenstein suggests here in paragraph
58 three potential reasons why one of skill m ght

have wanted to put the touch sensors of Schultz
into the flip-phone of Jahagirdar.

First is mnimzation of accidental
actuation, which we've discussed; second is
elimnation of contam nation of failure problens,
whi ch we' ve just discussed; and then the third is
t o enhance conveni ence and esthetics for the user.
Do you see that?

A. | do.

Q I don't knowif | mssed it, but | didn't
see in your declaration where you addressed
specifically this -- specifically this reason to
conbi ne ot her than the di scussion about acci dent al
actuation. |Is that right?

A. | don't believe | addressed this. |
didn't see anything to address from his side other

than this unsupported statenent here.
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| mght add that the lead-in to this, |
believe, tips the notivation, where it says that
one of ordinary skill would have been notivated
w th nmethod and system of Jahagirdar to arrive at
Claim1l of the '726 patent.

As a Patent Omer, you asked ne earlier when
did |l first start form ng ny opinion on
obvi ousness. When | saw that it seenmed that a goal
was to arrive at Claiml, to nme that really
bristled ne. Wy don't it say and arrive at
Caiml. It inplies to ne as a Patent Owner t hat
the goal here was a hindsight analysis to arrive at
Caiml1, and so that's when | first started to form
nmy opi ni on.

Q Fair enough. Al right. Look at
par agr aphs 63 through 65, which is where
Dr. Horenstein addresses potential aesthetic
attractions of touch sensors.

A. Yes, | see that.

Q You didn't discuss in your declaration
the Nori matsu reference where soneone saw fit to
design a tel ephone with touch sensors on the side.
Why not ?

A. Because Norimatsu is a desk tel ephone
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where it makes sense to have touch sensors. You
don't want to funble, when a call conmes in, have to
| ook for the button that says answer or whatever,
and push that button. It actually provides a
benefit on a desk phone to be able to reach over
and as soon as you touch it it's on. That nakes
sense because you're not normally touching it;
whereas, with the cell phone you are. So it's a
different aninmal here and it just not applicable to
cel | phones.

Q But why wouldn't a user of a Jahagirdar
type flip-phone not want to be able to change
what's on the top display very easy w thout
funmbl i ng?

A. Because he woul d be doing it whether he
intended to or not. If it's a touch sensor, it's
going to be -- touch sensors are touchy. |It's
going to be inadvertently actuated.

Q But what if -- | nean, the question is,
I nadvertent actuation in that scenari o suggests
that there's sonme significant harmto inadvertent
actuation, but what's the harmto inadvertently
changi ng the top display?

A. Annoyance to the point of damaging the
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1 phone. 1've seen sonebody throw an i Phone. It was
2 pretty funny. Pardon ne. But anyway ...

3 Q But to sone users mght they not perceive
4 it as a benefit to be able to change the display by
5 holding the phone, picking it up, wthout having to
6 actually find the button?

7 A. Like | say, sone of these things are out
8 of the purview of engineers. The aesthetics,

9 whether -- | didn't do the market research as to

10  whether it's a benefit or not. | viewthat it's a
11 detrinment to the design to have touch sensors and
12 |'"ve laid out nmy reasons for that. | don't think
13 that aesthetics is going to overcone the

14 inadvertent actuation issue.

15 Q Fair enough. Let's go back to Exhibit 9,
16  paragraph 64. |In this paragraph you make the

17 assertion that those of ordinary skill in the art
18 have yet to substitute any type of touch-sensitive
19 switches taught by Schultz or anyone else for the
20 nmenbrane switches used on the outer edges of

21  today's cell phones. Do you see where that says

22 that?
23 A. Yes.
24 Q D d you do any research before you
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reached that concl usi on?

A. Just personal knowl edge. |'m saying here
|"ve yet to see it. "I amnot aware" is what it
says.

Q D d that observation inpact your
obvi ousness concl usi on?

A. No, it's just, | think -- well, it
enbol dened it, if you wll. | nean, it didn't
change ny opinion that it would not be obvious to
one of ordinary skill in the art nor sonebody out
on the street, if you asked themif they would Iike

to have a touch-sensitive switch on the side of

t heir phone, | think you don't have to be one of

ordinary skill to say no thanks. But what it did

was it influenced ny decision, ny opinion, to nmake

nmy opinion stronger that the fact that it, to ny

know edge, it's never been done, there may be

sonething to this, that it isn't desirable.

Q If you learn that since the tinme of 1997

that a nunber of phones had i ncorporated
touch-sensitive switches into the side, would i
change your opi ni on?

A. It mght reduce ny certainty, but it

t

woul dn't change the overall opinion that it's not
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1 sonething that one of ordinary skill in the art

2 would be notivated to do.

3 Q Wiere it says here, for exanple, al

4 nodel s of the i Phone by Appl e have enpl oyed

5 nontouch nenbrane switches for the volune controls,
6 power and hone keys, is the hone key on an i Phone
7 the round thing at the botton?

8 A. Correct.

9 Q You're not aware of any type of i Phone
10 that has a touch-sensitive switch there?

11 A. Not for doing the hone function with the
12 home key. There's a fingerprint sensor in there
13 now, but the honme function that the hone key

14 provi des has al ways been you have to press it.

15 Q But there is a fingerprint sensor that
16  does what ?

17 A. The fingerprint sensor senses

18 fingerprints.

19 Q Does it wake the phone up?

20 A. | don't know.

21 Q Have you --

22 A. | think in fact you have to press the

23 honme key to wake the phone up and then that

24  activates the fingerprint sensor. No, the
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1 fingerprint sensor itself, the touch function of

2 that key, does not wake the phone up.

3 Q After the step of fingerprint detection,
4  what happens on the phone, if you know?

5 A. Prior to the step of fingerprint

6 detection the phone is actuated -- that switch is

7 actuated by pressing it nechanically, and then the
8 fingerprint sensor is activated and senses the

9 fingerprint, and if it matches, it goes -- it

10  unl ocks the phone.

11 | f you press that button with a finger other
12 than one that has the fingerprint registered, the
13 only thing that happens is that the fingerprint

14  sensor detects that that finger isn't registered

15 and the phone doesn't unl ock.

16 Q Backing up slightly, in paragraph 49 of
17 Exhibit 9, you say, while it is clear that the

18 inventors of Jahagirdar were acquainted with a

19 variety of circuitry approaches, et cetera. Do you

20 see that?

21 A. Yes.

22 Q What did you nean by that statenent,

23 "circuitry approaches"?

24 A. There are a lot of different circuits in
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Jahagi rdar, sonme of which are shown in the figures
in block diagramform different ways of doing the
di splays, Figs. 5, 6 and 7, and then discussions
t hroughout, LEDs, LCDs ...

Q Okay. Let's change gears a little bit
and tal k about Exhibit 11.

A. kay. | give. Wat was that one?

Q 11, which was your declaration in
2015- 1149 for the '970 patent.

A. Ckay. Gkay. Cot it.

Q Inthis one | want to focus on the
material in pages 27 to 32 having to do with the
| um nous visible |ocation indicator.

A. Ckay.

Q Al right?

A. kay.

Q The first question is, in your view what
Is a lumnous visible |ocation indicator?

A. | think, as taught by Bruwer, it could be
the LED that flashes intermttently, so that if a
kid leaves it out in the yard or sonepl ace, you can
| ook and, you know, out of the corner of your eye
see it's flashing over there, | know where the

flashlight is, I'll go get it.
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1 Q But is any LED on any el ectronic device a
2 | um nous visible |ocation indicator?

3 A. Not necessarily.

4 Q So what nmkes sone LEDs | um nous visible
5 location indicators and others not?

6 A. The fact that it operates to help you

7 | ocate it. It's not sonething that illum nates,

8 for exanple, only when the itemis in your hand

9 where you know the | ocation, for exanple,

10  Jahagirdar and the ideas proposed by your expert.
11 Q Let's ook at the '970 patent itself,

12 which is Exhibit 17. Let's look at Claim1 of the

13 '970 patent.

14 A. | have it.

15 Q Do you see in CQaim1l where there's a
16 little letter A followed by "wherein"?

17 A. | do.

18 Q So it says:

19 Wherein the visible indicator at
20 | east indicates a condition of the
21 product upon receiving a signal

22 fromthe user interface switch and
23 wherein the switch is a touch

24 sensor type sw tch.
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Do you see that?

A. | do.

Q In order to nake the visible indicator
show you the condition of the product, you'd have
to touch the touch sensor, right?

A. | believe that's what that neans there,
yes.

Q In that case you're already holding the
product, right?

A. | believe that's the -- for A here, |
think it's tal king about when you want to check to
see, for exanple, what the battery condition is,
it's a condition of the product, | think that's
referring back into the spec about checking the
battery state.

Q So with regard to this clause A here, if
the visible indicator is doing what clause A
requires, is it not a |umnous visible |ocation
I ndi cat or?

A. It is not indicating |ocation under the
description in A vyes.

Q I'mstarting to understand. | think if |
under stood, one way that something that |ights up

coul d, nonet hel ess, not be a | um nous visible
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| ocation indicator is if it only [ights up when
you're holding it because then you al ready know
where it is, right?

A. Correct.

Q Are there any other ways that you could
think of that sonething that |ights up would not be
a lum nous visible |ocation indicator?

A If it only Iit up when you couldn't see
It sonmehow.

Q Like when you're out of the roonf

A Well, | think then it still would be an
I ndi cation; you just can't see it, you know  But,
seriously, | haven't thought of these other
possibilities here.

Q Oay. For a lum nous visible |ocation
i ndicator, what is it indicating the |ocation of?

A. The product that it is part of.

Q So it's giving you the |ocation of the
product relative to the space you are in like a
room is that right?

A. Yeah, or outside, you know, if it's a
flashlight.

Q Suppose the visible location indicator is

just telling you where the user interface is, could
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1 that still be a |lum nous visible |ocation
2 i ndi cat or?
3 A | don't think in the sense of the

4 teachings of this patent that that would be the

S sane.

6 Q Suppose you had a flashlight with a main
7 power button and on that power button there's an

8 LED that is sensitive to touch or proximty. |If

9 you're holding the flashlight, then that LED m ght
10 light up to show you where the power button is,

11 where to make the main flashlight turn on, right?
12 A. Well, there's actually another patent in
13 this famly that is directed exactly to that, and

14 it's called a find-in-the-dark function; it's not

15 called a visible location indicator. So that was

16 contenpl ated but separately clai ned.

17 Q So you see a difference between | unm nous

18 visible location indicator and find-in-the-dark

19 i ndi cator?

20 A. Yes, according to the teachings of these
21 patents -- of those two patents.

22 Q And is the difference that | um nous

23 visible location indicator is helping you find the

24 product in the roomand then find-in-the-dark
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1 indicator is helping you find the user interface on
2  the product?

3 A. | think that's safe to say. | think one
4 of the exanples of the find-in-the-dark indicator,
5 | guess the product would be the car, where it

6 tal ks about waving your hand around the courtesy

7 light, and then the [ight conmes on dinmy so the

8 switch -- so that you can see where to press, that
9 would be part of the product. So, yeah, | think

10 that's a fair distinction.

11 Q What's your basis for your opinion that
12 | um nous visible |ocation indicator would not
13 include a light whose function is to help you find

14 the user interface on the product?

15 A | just --
16 MR. KELBER: Go ahead.
17 THE WTNESS: | just didn't see that

18 taught in the specification of this '970 patent

19 that clainms that particular elenent. | don't see
20 the teaching there. And ny understanding is you

21 read the clains in light of the specification, in
22 i ght of, no pun intended.

23 Q Were you asked to offer an opinion on the

24 definition of |lum nous visible |ocation indicator?
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A. No.

Q In the '970 patent you're telling ne that
your understandi ng of |um nous visible |ocation
i ndi cator was infornmed by the specification of the
figures in the patent, right?

A. Correct.

Q Wich parts?

MR. KELBER: Can | hear the question
bef or e?

(The record was read by the reporter.)

THE WTNESS: GCkay. |'ve found it at
colum 9 at line 49. It says, it may al so be
suitable to assist in locating a device, exanple,
but not limted to a flashlight in the dark. This
may be a separate output pin or may be according to
anot her enbodi nment shared with another sw tch
input. This output indicator may be an LED ... and
then it says at |line 60, according to further
speci fic enbodi nent, referring to Fig. 11,

m crochip 1113 can activate the LED 1104 for a
short tinme, exanple, every 100 mlliseconds, every
10 seconds, | think it's a typo, it should be an
exanple for 100 mlliseconds every ten seconds.

This indication will |et potential users
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1  know the device is in a good state of functionality
2 and wll enable fast |ocation of the device in the
3 dark in tinmes -- exanple, in tinmes of energency.

4 Low duty cycles al so prevent unnecessary battery

5 depletion. There's one place.

6 Q Oay. That's enough. | think that m ght
7 be the only place. |'mnot sure.

8 A It may.

9 Q But it's enough. If you have a

10 flashlight that has an LED on it sonewhere and

11  you're in the dark and the LED is lighting up, the
12 LED woul d hel p orient you to where the main power
13 button is on the flashlight, right?

14 A. Dependi ng upon where the LED i s nounted

15 it coul d.

16 Q The LED would be nounted in a fixed
17 | ocation relative to the main button, right?
18 A. Yes.

19 Q And so if you were famliar with the

20 flashlight, it would orient you to the user

21 interface, right, nmeaning the main power button?
22 A. Yes, it could.
23 Q GCkay. Going back to Exhibit 11, | want

24 to focus on throughout, basically, throughout your
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1 opinions in paragraph 68 through 76 and beyond, the

N

exanple | want to focus on is the exanple where the

3 top display is an LED. |Is that okay?

4 A. I n Jahagirdar?

5 Q Yeah.

6 A. Ckay.

7 Q And | think you start discussing this at

8 paragraph 74. Just so | understand, an LED is

9 | um nous, right?

10 A Emts light. That's what the E in LED
11 stands for, emt.

12 Q And assumng the lighting conditions are

13 suitable, it's visible, right?

14 A. CGenerally speaking, it's always visible,
15 yes, light or dark.
16 Q So the issue with the LED top display

17 being a | um nous visible |location indicator is

18 whether it's indicating location. That's the

19 difficulty, right?

20 A. Correct.

21 Q GCkay. And why don't you think the LED
22 can indicate |ocation?

23 A Well, it's not taught in Jahagirdar how

24 the LED would be operated. For exanple, Fig. 8A
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1 and 8B seemto be directed towards the display
2 bei ng an LCD because of the backlight issue, which

3 LEDs don't need.

4 So it seens as if these figures becone

5 irrelevant for describing the enbodi nent that he
6 imagines having an LED in. Gay? So now --

7 Q Totally -- sorry. Go ahead.

8 A. Well, he doesn't say how they woul d be

9 nodi fi ed should you have an LED. Ckay? This is

10 for -- | think Fig. 8A and B are given for a

11 specific enbodi nent that does not include the LED.
12 An LED, in order to emt the light, becones
13 a significant |oad, nore so than display 516 an LCD
14 with the backlight off would be. The LEDs draw

15 nore current.

16 So it seens, if you were going to have an

17 enbodi nent of Jahagirdar wwth the LED, you woul d

18 nost likely want to limt its time on. You

19 wouldn't want to just leave it on all the tine.

20 So it's not clear in the teaching of

21  Jahagirdar how you woul d i ncorporate the LED into
22 an enbodi nent without draining the battery or

23 turning the thing off, in which case it's not going

24 to be a very good |ocation indicator.
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1 Q It says in Jahagirdar where it introduces
2 and di scusses the LED -- that's not right.

3 It says in Jahagirdar in one place where it
4  discusses the LED, bottom of colum 7, starting at
5 the very bottomof colum 7, display area 914

6 preferably includes a single |line LED display and

7 di splay area 916 preferably includes a | arge

8 graphics LCD.

9 So you woul d agree that this is a version of
10  the Jahagi rdar phone where the top display is an

11 LED? You mght want to refer to Fig. 9.

12 A. The copy of Jahagirdar -- oh, there it

13 IS, sorry.

14 Q 914 is the top display, right?

15 A It's actually a front-facing display,

16 914.

17 Q It's the Il esser display; is that right?
18 A. Yes, but it is a front-facing. It didn't

19 just replace the display on the top edge. They

20 noved it for sone reason

21 Q Well, | suppose it's consistent with

22 where it said earlier in Jahagirdar that you coul d
23 nove the display around. So in this case, if I'm

24 understanding Fig. 9, they noved the nmain display
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1 tothe flap itself and the little display nowis

2 above the keys 912.

3 A. That's -- | agree with that, yep.

4 Q Ckay. And then it just says at the top
5 of colum 8, nobile station 902 operates simlarly
6 or in the sane way as nobile station 102 as

7 described in relation to the flowhart of Figs. 8A

8 and 8B.
9 A. Ckay.
10 Q So there Jahagirdar is saying that, if

11 you nmake the smaller display an LED, it's going to

12 operate either simlarly or in the sane way as 8A

13 and 8B.

14 A. Ckay.

15 Q Nowif it operates the sane way, then the
16 little display is on all the tine, whenever the

17  flap is closed, right?

18 A. That's correct.

19 Q And then it would be a | um nous visible
20 find-in-the-dark indicator, right?

21 A. For a short while until the battery dies.
22 Q Nowif it operated in the way that you
23  suggest with a timer to turn it off, which sounds

24 |ike a reasonabl e design choice, it would still be
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a lum nous visible location indicator for the
period when the tinmer was running, right?

A. For those with short-term nenory probl ens
where they -- because they would have had it in
their hand to close the lid, to turn it on, and

then it would turn off shortly thereafter, so, yes,

it would -- but little value, | would think. I
think to find -- as a location indicator, it would
be nice that it were -- you were able to find it

after you had used it for sone tinme and you don't
remenber where it is.

Q Rght. In the situation you' re supposing
where the LED would turn off after a short period
of time, how would you get it to turn back on?

A. By pressing maybe the backlight button on
the side that no | onger needs to control a
backl i ght .

Q Cot it.

A. Potentially inadvertently if it's a touch

but t on.

Q Al right. | want to swtch to Exhibit
8. | think Exhibit 8 is 2015 --

A 1928.

Q Thank you. 1928, on the '494 patent.
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1 And you also still have Exhibit 21 handy, which is
2 2015-1928, Patent Owner's response.

3 A | have it.

4 Q GCkay. These are the two docunents we're
5 going to use.

6 Let's start with in Exhibit 21 -- I'"msorry,
7 Exhibit 8, sorry -- paragraph 5. Paragraph 5

8 starts out:

9 As noted, | amfamliar wth the

10 type of technol ogy addressed in the

11 '494 patent as of 1998, which

12 understand to be the year in which

13 t he patent application from which

14 priority is clained in the '494

15 patent was originally filed.

16 Were you asked to assune that the priority

17 date of the '494 patent was 1998 or did you reach

18 that conclusion on your own?

19 MR. KELBER: (bjection as to form
20 THE W TNESS: Yes, | understand, | nean
21 there that | was told. | don't -- |I'mnot an

22 expert on citing the priority date of a patent
23 necessarily.

24 Q D d you ever engage in any kind of
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anal ysis designed to determ ne the proper priority
date of the '494 patent?

A. No.

Q Are you aware generally that the
specification of the '494 patent is different than
the specifications of the other five patents we' ve
been di scussi ng?

A. Correct.

Q GCkay. In paragraph 19 of this Exhibit 8
declaration there's a list of the things you
considered in formulating your opinion. Do you see
t hat ?

A. Yes.

Q Just so I'mclear, the top block of that
tabl e says, "petition for IPR '494 patent
2015-1616." Is that a typo?

A It is.

Q Should it say 19287

A. It shoul d.

Q GCkay. Just to prove |I'mnot being
nit pi cky, are you aware that there was anot her
petition filed by Mcrosoft with regard to the '494
pat ent ?

A. Like | said, | had a cheat sheet of -- a
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1 table of all these, and it wouldn't surprise ne if
2 there was nore than one in that.

3 Q Do you ever renenber reading a decision
4 by the board denying a Mcrosoft petition on the

S '494 patent?

6 A. No, | don't.

7 Q Wich clains of the '494 patent did you
8 focus on for this report?

9 A. | think | focused on the find-in-the-dark
10 function. Wich clains call that out, | don't

11 recall at the nonent.

12 Q Based on paragraph --

13 A. Yeah, sorry, looks like -- no, that's all
14 the listed ones. Sorry. Go ahead, please.

15 Q Based on paragraphs 16 to 18, does it

16  sound right that you focused on lains 1, 3 and 20
17 of the '494 patent?

18 A. Yes.

19 Q Do you recall review ng any of the other
20 clains of the '494 patent?

21 A. | read themall at one point for sure.
22 Q Did you formany opinion as to whet her
23 any clainms other than 1, 3 and 20 were valid or

24 not ?
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1 A. | don't recall at the nonent, no.

2 Q Paragraph 10 of Exhibit 8 there's a

3 phrase that got ny attention here, about in the

4 m ddl e of the paragraph, "touch sensor proximty
5 switch." Wat's that?

6 A. Well, a touch sensor, if it's really

7 sensitive, can sense proximty as well as actual

8 touch. So dependi ng upon how you treat the signal

9 that is comng out of the touch sensor, you can use

10 it as a proximty switch or a touch sensor.

11 Q And can a resistive touch sensor do that?
12 A. No.

13 Q Can a capacitive touch sensor do that?

14 A. Yes.

15 Q And if a capacitive touch sensor were

16 designed to sense proximty, you would still refer

17 to it as a touch sensor; is that what you're

18  sayi ng?

19 A. Yes. It has two nodes of operation.
20 Q Wat do you have to do to a capacitive
21  sensor to make it sense proximty in addition to
22 touch?

23 A. You just have to be able to couple the

24 signal that -- generally speaking, one type of
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1 touch or proximty sensor you actually are

2 activating -- you're sending a signal to one plate
3 of the capacitor and you' re seeing what the

4 I npedance is to ground by how nuch that signal

5 attenuates as soneone cones close, and then as

6 soneone actually conmes and touches it, then the

7 attenuation is severe rather than when they get

8 close. Sort of a gradation of attenuation as the
9 capaci tance of the user or the person gets cl oser.
10 Q Paragraph 56 of Exhibit 8, this starts

11 out by saying:

12 The ' 494 patent makes it clear that

13 when the user is in the dark and

14 wants to find the device (e.g., a

15 flashlight, a switch) all the user

16 needs to do is wave his hand in the

17 vicinity of the proximty detector

18 (touch sensor) of the device, and

19 the FITD indicator glows -- it's a

20 vi si bl e FI TD.

21 Where you put "touch sensor" in parentheses

22 after "proximty detector"” are you trying to say
23  that the touch sensor detects proximty?

24 A. Yes.
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1 Q In the '"494 patent itself, which is

2 Exhibit 14, can you look at CAaim1 of Exhibit 147
3 A. Yes.

4 Q Caiml, element Cis a touch sensor. Do
5 you see that?

6 A. | do.

7 Q |Is your view that that touch sensor

8 that's claimed in Claim1l could be a proximty

9 sensor ?

10 A. Yes.
11 Q What's your basis for that?
12 A. That dependi ng upon how you use it and

13 how you process the signals involved in the touch
14 sensor, it can performeither function: proximty
15 detection or touch detection.

16 Q Can you show nme where that's described in
17 the '494 patent?

18 A. The first place | see it is in the

19 abstract. At the beginning it tal ks about a

20 user -- first sentence, "user interface also

21 conprises touch-sensor technol ogy that

22 differentiates between proximty and physi cal

23 contact to activate and control various loads."” So

24  that's tal king about a touch sensor doing both, |
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1 bel i eve.

2 Here's colum 13, |ine 56:

3 In certain enbodi nents the touch

4 sensor interface swtch 106 (see

5 Figs. 4 and 6) that allows the user
6 to operate and sel ect functions may
7 also allow the user to select or

8 give a signal to the mcrochip 103
9 based on proximty and not

10 necessarily physical touch or

11 contact. This feature is an

12 I nherent characteristic of sone

13 touch sensor or touchpad

14 t echnol ogi es, for exanple, the type
15 described in U S Patents blah and
16 bl ah.

17 And then it says, it is then also
18 feasible to define a user interface
19 t hat accepts both touch sensor

20 signals as well as

21 el ect ronechani cal sw tch.

22 No, it doesn't say proximty there. Ckay.

23  So, anyway, there's one spot

24 Q That's good. So going back to the claim
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1 the touch sensor that's recited in elenment C there,
2 it could be a touch sensor that senses proximty or
3 that doesn't, either one?

4 A. Yes. You have to read on and see what

S other Iimtations there are, if any, about the

6 touch sensor in the claim

7 Q As you do read oninthe claim it says:
8 Wherein the mcrochip, in response

9 to at least a signal fromthe touch

10 sensor, is configured for

11 activating a visible

12 find-in-the-dark indication when

13 the load is not activat ed.

14 Do you see that?

15 A. | do.

16 Q So in order to activate the visible

17 find-in-the-dark indication, you have to actuate

18 the touch sensor, right?

19 A Well, it says in response to at |least a
20 signal fromthe touch sensor, signal fromthe touch
21  sensor could convey proximty information rather

22 than actual touch.

23 Q | would think under your theory that it

24 would have to be proximty. Because if it were
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1 touch, then you would al ready be hol ding the device
2 and you wouldn't need a find-in-the-dark

3 indication; isn't that right?

4 A. Yes, | would agree with that, that this

5 seens to be directed to the proximty function.

6 This contenplates a separate switch, it |ooks |ike,
7 for activation and deactivation of the | oad.

8 Q In the other five patents that are

9 I nvol ved here other than the '494 patent, is it

10  your view that everywhere in those patents, when

11  the patents use the phrase "touch sensor," they

12 could be referring to a touch sensor that detects
13 proximty?

14 A. That could be capable of if the circuitry
15 were adapted for that, yes.

16 Q Is any of that circuitry described in any

17 of these patents?

18 A. Not that | know of.
19 Q ay.
20 A. There were no figures added when this

21  specification was expanded to include the
22 find-in-the-dark disclosure.
23 Q In paragraph 56 of Exhibit 8, the first

24 sent ence concludes, all the user needs to do to ...
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1 "all the user needs to do is wave his hand in the
2 wvicinity of the proximty detector," right?

3 A. Yes.

4 Q It doesn't conclude, but it's in the

5 m ddl e, right?

6 A. Yes.

7 Q How cl ose do you have to get?

8 A. There woul d be an adjustnent, a

9 threshold, if you wll, that says that the effect
10 that is being neasured is strong enough to call it

11  a detection, and that woul d be sonething that the
12 desi gn woul d have, you know, had deci ded when the
13 thing was designed, how sensitive it was going to
14 De.

15 Q As a practical matter, what's the

16 farthest away you can envision a proximty sensor
17 in a portable device like a flashlight being able

18 to detect?

19 A. A capacitive proximty sensor?
20 Q Whatever you think is relevant.
21 A. There are proximty sensors that detect

22 that you' ve wal ked into sonebody's backyard and
23 you're 20 neters away. | don't think that's what's

24 contenpl ated here. Those would be a different
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1 technology than a touch sensor that can al so be

2 used as a proximty sensor.

3 This would inply capacitive. So | would say
4 it's, you know, a foot or less is the range that it
5 could detect for proximty if it's a capacitive

6 sensor.

7 Q So it's only going to help you find the

8 device in the dark under your theory here if you're

9 within a foot.

10 A. On that order, yes.
11 Q In paragraph 57 you start out by sayi ng,
12 “the sanme cannot be said of the external display of

13 Jahagirdar,"” and you go on fromthere, right? And
14 | believe that this is simlar to what we di scussed
15 before, with respect to the '970 patent, that you
16 were of the viewthat, by the tinme you were in

17 position to close the flip-phone of the phone to

18 activate that display, you would al ready be hol ding

19  the phone, and, thus, would not need a

20 find-in-the-dark function, correct?

21 A. Correct.

22 Q But in this declaration you don't discuss
23  the LED enbodinment at all. Wy is that?

24 A | didn't viewthat the LED would be on in
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t hat enbodi nent or the battery woul d have drai ned.
So | don't see that it would be a pertinent
reference for a find-in-the-dark function.

Q But is there sonething different between
the '494 situation and the '970 situation that made
you put it in the '970 declaration and not the '494
decl aration? Just caught ny interest.

A. Yeah, | don't knowif it was cited by the
petitioner in one and not in the other or maybe it
was an omssion on ny part. | don't know | can't
recall at the nonent.

Q But with respect to the contents of the
' 970 declaration and your testinony regarding the
'970 declaration, would you think it would be
equal ly applicable to the '494 situation?

A. What | said about how | expected the LED
to behave and should it be replacing the LCD
di splay 516, in that one it would be the sane
expected operation for the purposes of the '494,

Q Exhibit 21, which is the response
acconpanyi ng the declaration for the '494, let's
| ook at pages 15 through 17 roughly.

Sorry. That was a waste of tine.

A. It was a good read.
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Q | realized | already asked you about
t hat .
MR. MURPHY: So could we take a break
right now? |'mpretty close to done. | want to

coll ect ny thoughts, and then, after the break,
"1l be able to ask a few finish-up questions or
tell you |I'm done.

(Proceedi ngs recessed at 4:08 p.m)

(I'n session at 4:25 p.m)

BY MR MJRPHY:

Q Just a couple nore questions, Dr. Morley.

| want to ask you a little bit nore about
activation. Now you're of the view that activate
in the context of these patents neans turn on,
right?

A. Correct. Wuere it's an electric, you
know, turn on, apply power.

Q Rght. Inthe patents, let's say the --
just to use an exanple, let's say Exhibit -- do you
have Exhibit 16 in front of you?

A. I"msure | do sonewhere in this pile.
Let's see. Yeah, | got it.

Q Exhibit 16 is the '749?

A. Yes.
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1 Q The "749, colum 10, in like around |ine
2 15 of colum 10, it's tal king about Figs. 8A and 8B
3 and says, "which allows for said mcrochip to thus
4 recei ve additional commands, for exanple, a second
S on activation within a given period after a first

6 on and off activation,"” and so forth.

7 In the context of this whol e paragraph,

8 which you should read, | suppose, are they using

9 activation in the way you understand it shoul d be

10  used?

11 A. I think that this is an exception to the
12 rule. It seens that what they are saying here is
13 an actuation. This is sonething -- it says that

14 the mcrochip is receiving this, so it's obviously
15 already turned on or it couldn't receive it.

16 So this is what | would call an actuation,
17  that's sone input -- it says a command. It's

18 receiving a conmand, presumably fromthe user

19 interface, so it's an actuation, | would say,

20 rat her than activation.

21 Q Wiat about further down in columm 10,
22 line 35, where it says:

23 Alternatively, two successive

24 cl osures may instruct the mcrochip
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1 103 to intermttently activate

2 current swtch 202 for a

3 predeterm ned | ength of tinme and

4 sequence, for exanple, a SCS

S) sequence.

6 A. Now there | would say that it's using it
7 in a parlance that | would suggest that it's

8 actually turning that swwtch on. It's activating

9 the switch to provide current to the | oad.

10 Q What about the next paragraph, |ine 43,
11 44, where it says, "for exanple, but not limted
12 to, according to one enbodi nent of the present

13 invention, it may include nmultiple activating

14  switches," et cetera?

15 A. Once again, the switch to ne -- this type
16 of swtch is an input switch, so | would prefer the
17 use of actuating switches where they said

18 activating there.

19 Q Can the word "activate" nean to nake nore
20 active?

21 A. | sort of think of it as an all or

22 nothing. |It's sonething either active or it isn't.

23 Certainly there are degrees of activity, but |

24 don't knowthat | would -- | personally -- would
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1 use activate to indicate -- I'mnot sure what sort
2 of context | would use activate to nean be nore

3 active.

4 Q It's alittle challenging in the context
5 of the flashlight because, as we've discussed, the
6 flashlight bulb is on or it's off, but other types
7 of el ectronic conponents can be very | ow power

8 state, or could be higher power states. And what
9 | ' mwondering is whether taking sonething froma
10 | ow power state to a high power state could be

11  considered activation of that electronic conponent.
12 A. | think actually earlier today we were
13 tal king about the flashlight exanpl e and whet her
14  just a small anpunt of current was -- would

15 consider it on. So we weren't really -- we've

16 actually already | ooked at the flashlight in that
17 sort of context of sort of on, not full on, but,
18 you know, gradations of on. And | think |I said

19 then either you have current through the | oad or
20 you don't, and, if you do have, whether it's |ow or
21 high, it's still on, it's activated.

22 Now from the perspective of a user of the
23 device, you know, speaking fromthe perspective of

24 an electrical engineer -- and we can be picky about
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1 words -- fromthe perspective of the user of the

2 flashlight, if there's a small anount of current

3 going through the filanment but it's not serving any
4 purpose of illum nating anything, they m ght cal

5 the thing off, not activat ed.

6 So depends upon the context and the

7 perspective of whether you would say it is

8 activated or not when you're switching froma | ow
9 node to a hi gher node.

10 Q In an LED display that has a nunber of

11 independently lightable elenents, which | think the
12 di splay contenplated in a phone |ike Jahagirdar

13 woul d have, right, how does the LED know whi ch

14 elenents to light up and which ones not to?

15 A. Somewhere in the path between the

16 controller and the actual LED elenents there's

17 sonething called a decoder, and, for exanple, you
18 send a code to that decoder and it decodes that,

19 typically a 4-bit code, and deci des which one of

20 the segnents to illumnate and then directs current

21 through that segnent.

22 Q Wen current is directed to that segnent,
23 is that segnent activated?
24 A. Fromthe perspective of the LED
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1 display -- the LED display had to be activated so
2 that it could do the decode function to decide

3 which elenment, if any, to illumnate.

4 So the overall nodule of the LED displ ay,

5 even if it's a single elenment, it needs a decoder
6 for it. So it would be activated whether or not

7 any elenent is activated -- or illum nated.

8 Q But when current is directed to a

9 specific segnent of the LED display, at that tine
10 Is that specific segnent of the LED display

11 activated?

12 MR. KELBER: Asked and answered.

13 THE WTNESS: The unit itself gets

14 activated, and then it's a matter of directing the
15 power that's been -- that activated that unit to
16 one of the elenents or not. So it's just a

17 directing of the voltage that's been provided or
18 the current.

19 Q Can a segnent of an LED be turned off or
20 on independently of the others?

21 A. You can direct current through any one or
22 actually one at a tinme. You have to -- when you
23 see nore than one on, typically it's actually

24  sequencing through themrapidly.
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1 Q Is that a yes?

2 A. So, yes, you can turn current on or off
3 to any el enent.

4 Q Ckay.

5 MR. MURPHY: Al right. No nore

6 questions.

7 EXAM NATI ON

8 BY MR KELBER

9 Q | just have a few questions on redirect.
10 | f you have the reference we've been calling
11  Jahagirdar, the U S. Patent in front of you,

12 remenber discussing with counsel for petitioners
13 earlier the nature of key 148? You had a little
14 back-and-forth on what is key 148 or what it m ght
15  not be.

16 A. Yes.

17 Q If you would take a | ook at colum 6,

18 about lines 44 to 45 of Jahagirdar, there's a

19 sentence, "after the call is conpleted, an

20 actuation of one of the plurality of keys 144 may
21 termnate the call.” Could key -- could one of

22  those keys be key 1487

23 MR. MURPHY: (bjection, |eading.

24 THE WTNESS: So | renenber our
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1 di scussion earlier, and at the tine | was unaware

2 of the function of all three of the keys 144 -- |

3 knew that 150 was the info key, | knew that one
4 was -- 146, | guess it was, was for maybe the

5 backlight, and didn't know -- | had not seen a
6 function for 148, | guess it is. So this seens
7 like a logical match to what key 148 coul d do.
8 Q If key 148 in fact did that, that is,
9 termnate the call, then it was actuated

10 inadvertently before the caller was done, would

11 that be convenient or inconvenient or neither?
12 MR. MJRPHY: (bjection, form | eading,
13 calls for speculation.

14 Q You can answer.

15 A. Yes, if there were a key that term nated
16 a call and it was inadvertently actuated by the
17 user, such as a touch-sensitive key, it would be
18 very detrinental to the function of the phone.

19 Q You talk or -- sorry. You discussed
20 earlier today wth counsel for petitioners the
21 concept of an energy-consunmng |oad. Do you

22 remenber that discussion?

23 A. Yes.

24 Q Wuld a |load that does not -- sorry. Let
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

me back that up.

And you al so tal ked about nodul es that are
part of an electronic circuit. Do you recall the
use of the word "nodul e"?

A. | do.

Q Wuld a nodul e that does not increase the
power consunption of that circuit be likely to be,
in the words of the Bruwer patents that you
di scussed, an energy-consunm ng | oad?

MR. MURPHY: (bjection, form | eading,
calls for specul ation.

THE WTNESS: | think in the context of
the Bruwer patents an energy-consum ng |load is one
t hat has consi derabl e not irrel evant power
consunpti on.

MR. KELBER: Bear with ne one second.

Your W tness.

MR. MURPHY: No questi ons.

MR. KELBER: Before we |eave the record,
are you agreeable to the wtness review ng and
signing but dispensing with the other obligations
of the reporter provided in the rul es?

MR. MURPHY: \What woul d those be? |

actually don't know.
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1 MR. KELBER: If you do it according to

2 the rules without any agreenent, and the agreenent
3 has to be on the record, everything gets filed

4 through the reporter. The wtness has to sign in
5 front of a notary. That goes back to the reporter.
6 She circul ates an agreenent sheet as well as an

7 errata sheet. That goes back to the reporter and
8 she submts it to the board.

9 MR. MURPHY: That's what we did for

10 Horenstein. That's not so bad. So what are you
11 proposing instead?

12 MR. KELBER: The wi tness reads, nakes

13  whatever corrections he believes are appropri ate,
14 he signs and we submt it as an exhibit.

15 O herw se, both parties have to claimit as an

16  exhibit.

17 We submtted Horenstein's declaration as an
18 exhibit. Sorry, not declaration -- deposition

19 transcript as an exhibit. You would submt

20 Morl ey's deposition transcript as an exhibit, if

21  you elected to rely onit. W would submt it if

22 we elected torely onit. It's just a big hassle.
23 THE WTNESS. It saves ne the notary.
24 MR. KELBER: It does. It saves us
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1 calling Linda's conpany and sayi ng where the heck

2 iIsit. You got to put it in a sealed envel ope, al
3 that stuff. It is conventionally submtted by one
4 side or the other or not submtted at all if nobody
S5 cares.

6 MR. MURPHY: Okay. | agree.

7 MR. KELBER: Cool. Now we can go off the

8 record.

10 (The deposition of ROBERT E. MORLEY, JR ,

11 Ph.D. adjourned at 4:42 p.m)

12
13
14
15
16
17
18
19
20
21
22
23

24
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1 ACKNOALEDGVENT OF DEPONENT
2
3 |, ROBERT E. MORLEY, JR, Ph.D., do hereby

4 acknow edge that | have read and exam ned the

5 foregoing testinony and that the sane is a true,

6 correct and conplete transcription of the testinony
7 given by ne, with the exception of the noted

8 corrections, if any, appearing on the attached

9 errata page.

10

11

12 DATE ROBERT E. MORLEY, JR, Ph.D.

13
14
15
16  Subscri bed and sworn to before ne this day of

17 , 20

18 (Notary Public)

19 My Conm ssi on expires:

20

21

22

23

24

ol kow Technol ogi es, I nc. Page 223




Robert E. Morley, Jr., Ph.D.

1 ERRATA

2 NAME COF CASE: M crosoft v. G obal Touch Sol utions
3 DATE OF DEPOSI TI ON: May 13, 2016

4 | NSERT REASON FOR CHANGE:

5 1. To clarify the record.

2. To conformto the facts.

6 3. To correct a transcription error.
7 Page 20 Li ne £ N Reason 3

8 From Sidney to Sydney

9 Page 123 Line 17 Reason 3

10 From lump to logical

11 Page 146  Line 4 Reason 3

12 From decimals to decimal

13 Page 182 Line 10 Reason 3

14 From don’t to doesn’t

15 Page 209 ~  Line 12 Reason 3

16 From design to designer

17

18 M)WJ{%

19 ROBERT E. MORLEY, JR, Ph.D.
20

21 Subscribed and sworn to before nme this day of
22 20

23 (Notary Public)

24 My Conmmi ssion expires:
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1 CERTI FI CATE
2
3 |, LINDA S. KINKADE, Registered Dipl omate

4 Reporter, Certified Realtine Reporter, Registered
5 Merit Reporter, Certified Shorthand Reporter, and
6 Notary Public, do hereby certify that prior to the
7 commencenent of exam nation the deponent herein was
8 duly sworn by nme to testify truthfully under

9 penalty of perjury.

10 | FURTHER CERTI FY that the foregoing is a
11 true and accurate transcript of the proceedi ngs as
12 reported by ne stenographically to the best of ny
13 ability.

14 | FURTHER CERTI FY that | am neither counsel
15 for nor related to nor enployed by any of the

16 parties to this case and have no interest,

17 financial or otherwise, in its outcone.

18 I N WTNESS WHEREOF, | have hereunto set ny
19 hand and affixed ny notarial seal this __ day of
20 2016.

21 My conm ssion expires: July 31, 2017

22

23 NOTARY PUBLIC | N AND FOR

24 THE DI STRI CT OF COLUMBI A
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