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UNITED STATES BANKRUPTCY COURT  

FOR THE WESTERN DISTRICT OF OKLAHOMA 

 

In re:      ) 

YOUTOO TECHNOLOGIES, LLC, )  

      ) Case No. 17-14849-JDL 

                 ) Chapter 7 

    Debtor(s) )  

      ) 

 

YOUTOO TECHNOLOGIES, LLC’S RESPONSE AND OBJECTION TO 

TWITTER, INC’S MOTION TO LIFT THE AUTOMATIC STAY 

 

Youtoo Technologies, LLC (“Youtoo”) hereby responds and objects to the Motion 

of Twitter, Inc. (“Twitter”) to lift the automatic stay (Doc. 21).  The automatic stay does 

apply to the inter partes review proceedings (“IPR Proceedings”) of the Patent and Trial 

Appeal Board (“PTAB”) of the United States Patent and Trademark Office (“USPTO”).  

The IPR proceedings are not an exercise of the PTAB’s regulatory or police power, do 

not primarily serve a public interest, and are not an exception under 11 U.S.C § 

362(b)(4).  More importantly, lifting the stay upon the IPR Proceedings would defeat the 

purposes of bankruptcy by damaging the assets and any potential recovery by the 

creditors.  A motion by the U.S. Bankruptcy Trustee for the acceptance of an 11 U.S.C. § 

363 sale will be before this Court very soon.  This sale offers the best chance to give 

value to the assets and payments to creditors.  Lifting the stay on the IPR Proceedings 

would place Youtoo in a position where it is unable to defend the value of its assets and 

would likely destroy the sale.  Granting Twitter’s Motion would only serve to benefit 

Twitter at the creditors’ expense.  The Motion should be denied.    
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INTRODUCTION 

 Youtoo’s assets are six or more interactive television and gaming patents.  Three 

patents are the subject of patent infringement litigation in the Northern District of Texas, 

which Youtoo filed against Twitter in order to protect the value of the patents and prevent 

misuse of their content.  Twitter then filed petitions with PTAB for inter partes reviews, 

which were granted.  Without the stay, Youtoo will face immediate deadlines to file 

responses in the IPR Proceedings, complete with expert testimony and evidence.  Youtoo 

is unable to pay for the services needed to prepare such response and faces the untenable 

position of being powerless to defend the value of its assets should this Court grant 

Twitter’s Motion.  Twitter has no pecuniary interest in Youtoo or the patents.  It’s 

relationship to this bankruptcy is solely through its involvement in the patent litigation.   

There are several creditors who do have significant pecuniary interest in Youtoo 

and the patents, including the two investment funds Covenant Global Alpha Fund, L.P., a 

creditor, and Covenant Global Alpha Fund, Ltd. (collectively, the “Funds”), and other 

entities owned by these Funds that are creditors.  Youtoo is an asset of the Funds, and a 

majority of investors are local Oklahoma residents.  These Funds acquired ownership of 

Youtoo and its patents while the Funds were under the management of CFS, LLC and its 

sole owner Steve Shafer (collectively, “CFS”).  Many investors are depending on their 

investments for retirement, daily living expenses, and medicine, but they have been 

unable to make any redemptions for more than two years and have suffered significant 

loss.  On April 28, 2017, the Oklahoma County District Court granted the motion of the 

Funds’ investors for a receiver, and shortly thereafter, CFS resigned.  Left with little 
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choice in light of the overwhelming amount of payables dating back to 2013, the new 

manager of Youtoo filed for bankruptcy in order to protect the remaining value of the 

assets both for the investors and creditors.   

A motion by U.S. Bankruptcy Trustee’s to accept an 11 U.S.C. § 363 sale will be 

filed soon.  This sale is dependent on the temporary stay of the IPR proceedings in order 

to protect the value of the patents during the pendency of the sale.  Granting Twitter’s 

motion and lifting the stay when Youtoo is unable to defend the patents in the IPR 

Proceedings would destroy the sale.   

ARGUMENTS AND AUTHORITIES 

I. PURSUANT TO 11 U.S.C. § 362(a)(1), THE AUTOMATIC STAY 

APPLIES TO THE IPR PROCEEDING 

 

 Youtoo filed a voluntary Chapter 7 bankruptcy under 11 U.S.C. § 301.  Pursuant 

to 11 U.S.C. § 362(a)(1), that petition operates as an automatic stay—applicable to all 

entities including governmental units (ie. United States’ agencies)—on: 

the commencement or continuation, including the issuance or employment 

of process, of a judicial, administrative, or other action or proceedings 

against the debtor, that was or could have been commenced before the 

commencement of the case under this title, or to recover a claim against the 

debtor that arose before the commencement of the case under this title; 

 

11 U.S.C. § 362(a)(1) (emphasis added); 11 U.S.C. § 101(15) & (27).  “The sweep of the 

automatic stay is broad and ‘serves as one of the most important protections in 

bankruptcy law.’”  Porter v. Nabors Drilling USA, L.P., 854 F.3d 1057, 1061 (9th Cir. 

2017) (citing Eskanos & Adler, P.C. v. Leetien, 309 F.3d 1210, 1214 (9th Cir. 2002)).  

The PTAB is a part of the Patent and Trademark Office, which is an administrative 
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agency that oversees administrative proceedings, including inter partes reviews.  See 35 

U.S.C. §§ 1, 6.  “Inter partes review is a trial proceeding conducted at the Board to 

review the patentability of one or more claims in a patent only on a ground that could be 

raised under [35 U.S.C.] §§ 102 or 103, and only on the basis of prior art consisting of 

patents or printed publications.”  USPTO, Inter Partes Review, 

https://www.uspto.gov/patents-application-process/appealing-patent-

decisions/trials/inter-partes-review (last visited Feb. 13, 2018) (emphasis added) 

(attached as Ex. 1); 35 U.S.C. § 311.  It is an administrative process, and its purpose is to 

resolve patents more quickly and cheaply outside of court and to give courts the benefit 

of the USPTO’s expertise.  See 157 Cong. Rec. S1053 (Mar. 1, 2011) (attached as Ex. 2) 

(stating “the entire purpose of the transitional program at the PTO is to reduce the burden 

of litigation” and would “improve administrative processes so that disputes over patents 

can be resolved quickly and cheaply without patents being tied up for years in expensive 

litigation”); NFC Tech. LLC v. HTC Am., Inc., Case No. 2:13-CV-1058-WCB, 2015 U.S. 

Dist. LEXIS 29573, at *12 (E.D. Tex. Mar. 11, 2015) (“Giving the agency the authority 

to consider the validity of patents in the inter partes review process was designed in large 

measure to simplify proceedings before the courts and to give the courts the benefit of the 

expert agency’s full and focused consideration of the effect of prior art on patents being 

asserted in litigation.”).  The inter partes reviews of Youtoo’s patents are adversarial 

proceedings initiated by Twitter against the Youtoo.  They clearly fall under 11 U.S.C. § 

362(a)(1), and thus, their continuation is automatically stayed.   
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II. THE IPR PROCEEDING IS NOT EXCEPTED FROM THE 

AUTOMATIC STAY UNDER 11 U.S.C. § 362(b)(4). 

 

 Unlike the broad language in 11 U.S.C. § 362(a), the language in subsection (b) 

governing exceptions to the automatic stay is more specific and limited.  Subsection 

(b)(4) only excepts from the automatic stay “the commencement or continuation of an 

action or proceeding by a governmental unit . . . to enforce such governmental unit’s or 

organization’s police and regulatory power . . . .”  11 U.S.C. § 362(b)(4) (emphasis 

added).  This exception was enacted to protect public health and safety and includes 

actions where the government is suing the debtor to stop violations of fraud, 

environmental protection, and consumer protection—proceedings that bear no similarity 

to inter partes reviews described above.  In re Edison Mission Energy, 502 B.R. 830, 835 

(Bankr. N.D. Ill. 2013); 11 U.S.C. § 362 House Judiciary Report cmt. to subsection b(4).  

“This exception requires both that: 1) the proceeding be brought by a governmental unit 

and (2) the proceeding be brought to enforce . . . police or regulatory power of the 

governmental unit.”  In re Edison Mission Energy, 502 B.R. at 835.  In this case, neither 

element is satisfied. 

A. THE IPR WAS NOT BROUGHT BY A GOVERNMENTAL UNIT. 

 IPR Proceedings can only be initiated by a third party.  35 U.S.C. § 311.  In this 

case, Twitter brought the proceedings, and Twitter is not a governmental unit.  See 11 

U.S.C. § 101(27).  Neither the USPTO nor the PTAB can bring the proceeding or even 

join in or commence their own proceeding.  Despite Twitter’s assertions to the contrary, 

the PTAB does not have autonomy over the proceedings.  Although the PTAB is able to 
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choose to produce a final written decision after a petitioner withdraws from the 

proceeding it can only do so after an IPR Proceeding has been instituted, and it is still 

required to terminate the proceeding “upon the join request of the petitioner and patent 

owner.”  35 U.S.C. § 317(a).   

 The cases Twitter relies on are distinguishable and do not support its arguments.  

Unlike the case at hand, they involve instances where the proceedings instituted by 

private parties were allowed to proceed under the “police power exception” and the 

governmental unit joined in or commenced its own proceeding.  See In Re Halo Wireless 

Inc., 684 F.3d 581 (5th Cir. 2012) (involving Public Utility Commission actions against 

telephone companies and finding 11 U.S.C. § 362(b)(4) applied only because the 

proceedings were being continued by governmental units to enforce state laws and 

regulations); see also United States ITC v. Jaffe, 433 B.R. 538 (E.D. Va. 2010) (finding 

the International Trade Commission investigation fits within the § 362(b)(4) exception 

because the ITC independently chose to commence and investigation and controlled the 

investigation).  In the instance case, PTAB is not a party to the inter partes review, did 

not initiate the proceeding, is not continuing the proceeding independently or as party, 

and does not control the proceeding.  Thus, the Court should find that § 362(b)(4) does 

not apply.  See In re Edison Mission Energy, 502 B.R. at 837 (finding § 362(b)(4) did not 

apply because the movant had independently initiated the proceeding before the Illinois 

Pollution Control Board and no governmental unit had or was going to intervene); see 

also Porter, 854 F.3d at 1062 (finding that private action under the California Labor 

Code Private Attorneys General Act did not fall within the governmental unit exception 
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because the proceeding remained within the control of the private citizen and the 

government “did not request, direct, or join in the filing); In re Taylor, Case No. 15-

02730-5-SWH, 2017 Bankr. LEXIS 2392, at *4-7 (Bankr. E.D. N.C. Aug. 24, 2017) 

(rejecting movant’s police powers argument and finding § 362(b)(4) did not apply to 

private entity).     

B. IPR PROCEEDINGS ARE NOT BROUGHT TO ENFORCE THE USPTO’S POLICE 

OR REGULATORY POWER AND ARE PRIMARILY A DISPUTE BETWEEN 

PRIVATE PARTIES. 

 

    Even in cases where IPR Proceedings are brought by a governmental unit, the 

bankruptcy court must determine whether the proceeding is “brought to enforce … police 

or regulatory power of the governmental unit.”  In re Edison Mission Energy, 502 B.R. at 

836.  Although proceedings that are authorized by Congress “necessarily effectuate the 

public policy of the United States,” the court must determine whether on balance, the 

proceeding is in furtherance of public policies or private interests.  Chao v. Hospital 

Staffing Servs., Inc., 270 F.3d 374, 389 (6th Cir. 2001).   

These inquiries contemplate that the bankruptcy court, after assessing the 

totality of the circumstances, will determine whether the particular 

regulatory proceeding at issue is designed primarily to protect the public 

safety and welfare or represents a governmental attempt to recover from 

property of the debtor estate, whether on its own claim, or on the 

nongovernmental debts of private parties. 

  

In re McMullen, 386 F.3d 320, 325 (1st Cir. 2004); see also In Re Halo Wireless Inc., 

684 F.3d at 588.  The IPR Proceedings are an adjudication of private rights.  The very 

name of reveals that the proceedings are inter partes, or “between the parties.”  The 

primary purpose of IPR Proceedings is not to enforce any police or regulatory power or 
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serve the public interest.  Rather IPR Proceedings serve as an alternate forum for patent 

disputes and are a mechanism by which the USPTO provides expertise to, and relieves 

the burden on, district courts in patent litigation.  See 157 Cong. Rec. S1053 (Mar. 1, 

2011); NFC Tech. LLC, 2015 U.S. Dist. LEXIS 29573, at *12.  The statutory law 

governing IPR Proceedings specifically contemplates that the proceedings are frequently 

related to, and intertwined with, ongoing litigation between the parties.  35 U.S.C. § 315.  

For example, an inter partes review is completed barred if the petitioner, a private actor, 

has already filed a civil action challenging the validity of the patent.  Id.  This contradicts 

any notion that the purpose of IRP Proceedings are for the USPTO to re-examine its own 

actions or regulate patent monopolies.  Id.   

 Furthermore, any potential public interest is significantly outweighed by the 

pecuniary benefit to Twitter and the potential damage to Youtoo’s creditors.  As the 

defendant in the patent infringement litigation in the Northern District of Texas, Twitter 

faces potential liability for significant damages.  Twitter filed the inter partes review in 

hopes that the PTAB would find the patents invalid and give Twitter ammunition to 

defeat Youtoo’s claim.  To lift the stay on those proceedings now when Youtoo is unable 

to pay for the services necessary to defend the value of the patents, which are significant 

assets of the bankruptcy estate, would only benefit Twitter.  “[W]hen the action 

incidentally serves public interests but more substantially adjudicates private rights, 

courts should regard the suit as outside the police power exception, particularly when a 

successful suit would result in a pecuniary advantage.”  Chao, 270 F.3d at 390 (finding 

that suit by Secretary of Labor under the FLSA for same wages and damages primarily 
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benefitted the private rights of the employee and was not excepted from the automatic 

stay under § 362(b)(4) despite the public interest in enforcing wage laws); see also 

Missouri v. U.S. Bankruptcy Court for E.D., 647 F.2d 768, 776 (finding State’s attempt to 

enforce grain laws related to pecuniary interests in the debtor’s property and was 

therefore outside the police power exception of § 362(b)(4)).  An assessment of all the 

circumstances, the nature of the inter partes review, and the applicable law establishes 

that the IPR Proceedings are not excepted from the automatic stay under 11 U.S.C. § 

362(b)(4). 

III. LIFTING THE STAY WOULD PREJUDICE THE ASSETS AND THE CREDITORS 

AND TWITTER HAS NOT SHOWN SUFFICIENT CAUSE UNDER 11 U.S.C. § 

362(d)(1). 

 

 Twitter asks this Court to lift the stay under 11 U.S.C. § 362(d)(1), which allows a 

stay to be terminated only “for cause, including the lack of adequate protection of an 

interest in property of such party in interest.”  11 U.S.C. § 362(d)(1).  This provision 

contemplates that there are circumstances in which a creditor may not be sufficiently 

protected by bankruptcy or in which an outside proceeding bears no relation to the 

bankruptcy or the purpose of the stay, such as a child custody proceeding.  See 11 U.S.C. 

§ 362 House Judiciary Report cmt. to Subsection d.  A decision under this statute lies 

within the Court’s discretion.  In re Towner Petroleum Co., 48 B.R. 182, 186 (Bankr. 

W.D. Okla. 1985).  “The power to modify or vacate the stay is exercised by the 

bankruptcy court ‘according to the particular circumstances of the case and is to be 

guided by considerations that under the law make for the ascertainment of what is just to 

the claimants, the debtor and the estate.”  Id. (citing Foust v. Munson Steamship Lines, 
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299 U.S. 77, 83 (1936)).  The most important factor is the effect of the outside litigation 

on the administration of the estate.  Id. at 190.  Another part of that consideration is the 

purpose of the automatic stay, which is to give the debtor “a breathing spell” from 

creditors and to protect the creditors by preventing the diminution or dissipation of the 

estate’s assets.  11 U.S.C. § 362 House Judiciary Report cmt.; In re Towner Petroleum 

Co., 48 B.R. at 185.  

 Lifting the stay could significantly damage Youtoo’s assets and destroy the 11 

U.S.C. § 363 sale that represents the best opportunity to bring value to the estate and 

payment to the creditors.  It would not be just to Youtoo or its creditors, would not 

benefit the administration of the estate, and would defy the very purpose of the automatic 

stay.  The harm posed to estate and creditors far outweighs any potential harm caused by 

preserving the status quo.  Importantly, Twitter itself admits the inter partes review will 

eventually be completed and does not assert that it will suffer any harm from the delay.  

Twitter’s has failed to establish cause, and its motion should be denied. 

IV. WAIVING THE 14-DAY STAY UNDER FEDERAL RULE OF BANKRUPTCY 

PROCEDURE 4001(A)(3) WOULD PREJUDICE THE ASSETS AND CREDITORS. 

 

 Rule 4001(a)(3) provides that the effect of an order granting relief from an 

automatic stay is stayed for 14 days after entry of the order.  Twitter’s only argument in 

support of its request that the Court waive this stay is its false assertion that the 

continuing IPR Proceedings will not prejudice the estate.  As set forth above, the 

continuation of that proceeding would harm the estates’ assets and creditors, and 

Twitter’s request should be denied. 
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CONCLUSION 

 WHEREFORE, Youtoo Technologies, LLC requests that the Court deny Twitter, 

Inc.’s Motion (Doc. 21) in its entirety and award such further and equitable relief as the 

Court deems proper. 

YOUTOO TECHNOLOGIES, LLC 

 

     By: /s/ O. Clifton Gooding    

           O. CLIFTON GOODING (OBA #10315) 

 

     OF THE FIRM: 

     

     GOODING LAW FIRM 

     A Professional Corporation 

     204 North Robinson Avenue, Suite 650 

     Oklahoma City, Oklahoma 73102  

     405.948.1978 – Telephone 

     405.948.0864 – Telecopier 

     cgooding@goodingfirm.com - Email 

      

Attorney for YOUTOO TECHNOLOGIES, LLC 

 

NOTICE OF HEARING 

 

 You are hereby notified that a hearing on Twitter, Inc.’s Motion for Order Holding 

Automatic Stay does not Apply and for Relief from the Automatic Stay is set for preliminary 
hearing on Thursday February 22, 2018 at 9:30 a.m., with a Final Hearing to be held on 

Wednesday March 21, 2018 at 1:30 p.m., all before the Honorable Janice D. Loyd, 2nd Floor 

Courtroom, US Bankruptcy Court, 215 Dean A. McGee, Oklahoma City, Oklahoma. 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on the 16th day of February, 2018 copies of the above referenced 

document were forwarded via the Court's Electronic Filings System to the following, and all 

parties receiving notice thereon:  

 

Douglas N. Gould, Esq. 

Tami J. Hines, Esq. 

Steven W. Soule, Esq. 

Office of the UST 

      /s/ O. Clifton Gooding 

      O. Clifton Gooding 
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