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SANTA BARBARA, CALI FORNI A

FRI DAY, JUNE 15, 2018, 8:58 A M

MR MCDCOLE: Should we do introductions so we
know who's here?

MR, ROBI NSON:  Sure.

MR. McDOLE: Jam e MDole, from Haynes and
Boone, representing Twitter and the w tness.

MR. BAJAJ: Raghav Bajaj, Haynes and Boone,
representing Twitter.

MR. McCOVBS: David McConbs, with Haynes and
Boone, also wth Twitter.

MR. ROBINSON: And Eagl e Robi nson with Norton

Rose Ful bright for patent owner Vidstream

KEVIN C. ALMEROTH Ph. D.,
havi ng been sworn, was exam ned

and testified as foll ows:

EXAM NATI ON
BY MR ROBI NSON:
Q Good norning, Dr. Al neroth. Thank you for
bei ng here today.
Have you been deposed before?

A. | have.
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Q Approxi mately how many tines?

A Fifty or so.

Q Al right. | won't go into a lot of detail
with instructions or anything. The one thing | woul d
ask is if I ask a question that you don't understand,
pl ease just ask ne to repeat it or clarify.

A | will do that.

Q Thank you.

What is a video file, digitally speaking?

A "' mnot sure what you nmean. |n what context?

Q So in the context of a video file that you
m ght transmt on the internet and watch on the
conput er .

A It's a fairly broad term |I'mnot sure | can
give you a definition off the top of ny head based on
that context. | can give you sone exanpl es,
potentially, of what video files m ght be.

Q Let's start with this. Are there particular

characteristics that digital video files share?

A It would depend. It would depend on the
context. There mght be. | nean | haven't tried to
identify any particular -- 1'd have to think about it,

i f there woul d be.
Q Let's start with MPEG 4. Does an MPEG 4 vi deo

file -- does that have nultiple conponents?
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' mnot sure what you nean by "conponents."

Is there a standard for the MPEG 4 fornmat?

> O >

There is.

Q Are there different parts of an MPEG 4 file
that do different things, for exanple?

A Your questionis a little bit technically
I nprecise. The MPEGfile -- | don't usually
characterize it as doing anything. Usually you m ght
have a decoder that uses the file and then creates a
decoded version of video that can be displ ayed.

My recollection, sitting here now, of the
MPEG 4 standard is certainly the representation that it
uses within the file, | think, has different parts. 1'd
have to go back and check the standard to see if it
calls them conmponents or what it says about what the
structure is.

Q You just called themparts, so let's call them
parts. Are there different parts that serve different
pur poses?

A | call them parts because you called them
parts, and you asked about parts in your question.
Parts, or conponents -- |'d have to go back and check
the details of the standard and what the structure is.
| don't have them nenorized.

Q So as we sit here today, is it accurate to say
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that you don't have a clear understanding of the MPEG
file format and what it involves?

A No, | don't think that's accurate. But
whet her it has conponents or parts or what structure
you' re asking about, | just don't have that nenorized.
The way that the encodi ng works, generally speaking,
across the MPEG fam |y of standards | understand well,
but the details of the structure of the format | just
don't have nenori zed.

Q So if I have an MPEG- 4 file on ny conputer and
| want to play it, can you wal k ne through how it goes
froma file sitting in storage to actually being
di spl ayed on the screen?

A It would depend. There's lots of different
scenarios, potentially. Maybe one scenario would be
that you have got sone sort of player. Wndows Media
Pl ayer should play an MPEG 4 file. You can either
doubl e-click on the MPEG 4 file icon, you can load it
t hrough the player through |Iike an open nenu.

| nmean there's half a dozen, a dozen ot her
ways of getting a file to appear on the screen.

Q So at the code | evel what's happeni ng when you
doubl e-click that file to play it through Wndows Medi a
Pl ayer ?

A It woul d depend on the operating system As
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one exanple, thereis a file type for the file. The
operati ng system associates that with a particul ar piece
of software. Once that software is opened, it's passed
i nformati on about the file as a result of clicking on
it, and then, depending on the internals of the
software, the file is opened and, | nean, those get into
the details of how the software woul d worKk.

Q What types of information are passed to the
sof tware when you open the file?

A Again, it depends. Operating system howit's

configured, howit's set up, what software is associ ated

with it. It mght be as sinple as the file nanme. There
m ght be other attributes that are passed. | nean it
depends.

Q What are sone exanples of the other attributes
that are passed?

A It would depend. |'mnot sure that you woul d
need nmuch el se other than the file nanme in at |east sone
I nstances, but what el se could be configured with the
file, again it depends on the software. It could be
just about anything. There's not really any specific
scenari os you're asking about, so any attributes of the
file could potentially be passed.

Q Let's start with a video file that's stored

| ocally on a conputer running Wndows, the | atest
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version of Wndows, and the file type being associ ated
with Wndows Media Player. Wat gets passed fromthe
video file to Wndows Media Pl ayer when you first open
that file?

A When you first open it, | don't have the
details nenorized. It certainly wasn't sonething | had
to look at for working on the declaration in this case.
|'d probably go and research it to see exactly what
Wndows is passing. | just don't have it nenorized.

Q Are there any instances or exanples of
software and nedia -- operating system and nedi a pl ayer
software for which you could explain what is passed and
how it works?

A | think I've already generally described it.
As you get into nore specific details about what exactly
i s passed, those are easy enough to | ook up, | just
don't have them nenori zed.

It's a simlar process for other operating
systens, other file types, other source code -- or,
sorry, other video players. They all follow a pretty
simlar process where information is passed via the
operating systemto the application. Specifically what
that information is would just depend on what the
operating systemis, howit's configured, if there's

expectations by the software. | nean, it depends.

Lexitas Page 9 of 132




Kevin C. Almeroth, Ph.D.

10

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q I think | understand what you just said to be
that all of themfollowa fairly simlar process. Are
there any other exanples of attributes that are passed
that you can give ne, as we sit here today?

A Again, it depends. You're asking about a
specific detail. You haven't given ne a tinefrane. It
really just depends. There's a lot of variability in
what can be passed. As | testified to earlier, it
really could be any kinds of attributes -- file sizes,
meta information associated with the MPEG file. It
ultimately boils down to programm ng, so whatever the
code is that would say what woul d be passed woul d
ultimately be how the software and operating system work
t oget her.

Q Wuld the length of the video be sonething
that is passed?

A It depends. It could be. It mght not be.
Again, it's really just conputer programmng. You could
wite an operating system It mght be sonething that's
passed. | don't know that it needs to be passed,
necessarily is passed.

Q Are you famliar with the operating systens
that had the greatest market share in 2011?

A | don't recall what those were. | don't

recall doing any research to determ ne what those were,
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but certainly if you | ook at variants of Wndows, of
Appl e' s operating system and the Uni x-based vari ants,

t hose woul d generally have dom nated the market pl ace at
the tine.

Q So the Apple OGS, Wndows and Uni x based OSs
were the dom nant operating systens as of 20117

A | suspect so. | would just have to confirm
that that were the case.

Q As we sit here today, you' re not certain that
those were the nost conmon operating systens at that
time?

A As | sit here right now, it wasn't something |
| ooked at for purposes of this declaration so |'m
essentially doing it fromnmenory. | would just
doubl e-check to confirmthat what | have said is
accur at e.

Q Is it fair to say, then, that none of your
testinony and your decl aration depends on what the nost
conmon operating systens were at that tinme or how t hey
preci sely functioned?

A | don't know that that's accurate. Certainly
the opinions |'ve offered in ny declaration are based on
nmy experience and knowl edge. | don't know that | could
divide it down into what specific know edge and

expertise I'mrelying in over the |ast 30 years of
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experi ence.

Certainly what | have testified here to today
Is the awareness that | had at the tinme | was working on
the declaration. To the extent | needed any nore
specific details, | could have gone off and | ooked at
those. | don't recall needing any nore specificity than
what's in the declaration or what | know about.

Q | believe you testified a nonent ago that you
did not ook into the nost -- what the nost common OSs
were at that tine when you were preparing the
decl aration, is that accurate?

MR. McDOLE: (bjection. Mscharacterization.

THE WTNESS: As | sit here today, | don't
recall trying to confirmwhat those operating systens
were. |t was really based on ny expertise. 1've
testified to what | recall thembeing. To the extent
you wanted any further confirmation or certainty, then
it's certainly something you could go | ook up.
BY MR ROBI NSON:

Q Your declaration has a list of nmaterials that
you revi ewed and considered in preparing your analysis.
Had you | ooked into specifics about operating systens or
how t hey worked? Wuld that be |isted?

A To the extent | needed any additi onal

I nformati on beyond what | had as expertise that | was
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using, to the extent that there was sone additi onal
docunent that | sought out and relied on and consi dered,
it would have been listed in the declaration.

Q So if it's not listed in the declaration, you
didn't review it and consider it preparing that
decl aration testinony?

A If it's not listed in the declaration, I
forget the specific |anguage in the declaration as to
what it says about those materials. The best | can say
isit's what | said in the declaration. | don't have it
in front of me, | don't have it nenorized, but | think
what's in the declaration is an accurate reflection of
what ny net hodol ogy was.

Q Are you famliar with the nost common nedi a
pl ayer software applications that were in use in the

2011 ti mefranme?

A | think it would be simlar to operating
systens. | have an awareness and under standi ng of many
different software players over the years. If you --
well, I'lIl just stop there. You can ask anot her
guesti on.

Q Do you have enough of an awareness and

under st andi ng of how any particul ar conbi nati on of nedia
pl ayer software and operati ng system worked as of 2011

to tell me howit would have opened a file, a digital
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video file, with any specificity?

A | actually think I've given you a fair anount
of specificity. |It's generally a pretty straightforward
process. | don't recall there being a need for any

particular details as it relates to the opinions that |
have offered in the declaration.
Q Can you tell me the difference between a

stream ng video fornmat and a streamabl e video formt?

A | think it depends in large part in context
and how those two terns are used. | nean there's sone
sinpl e observations that | can make. |[If it says it's

streamabl e, that woul d suggest that it can be streaned
or used in a stream ng application. Calling sonmething a
streaming format is potentially something that coul d be
used for stream ng or is used or has been used, but |
think attenpting to conpare and/ or contrast those terns
woul d depend on the context in which they are used.

Q Is that true of a person of ordinary skill in
the art as of May of 20127

A CGenerally | think that's correct. It would
really depend on what |evel of distinction you're trying
to draw between those two ternms, how you want to
characterize them identify simlarities or contrast
t hem

VWhet her or not it creates a difference that's
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relevant in the context of ny analysis for a particular
reference or not, |I'd have to see what the reference is
or where the terns are used to really opine on what a
person of skill in the art would have t hought about
those terns at the relevant tine period.

Q In the 2011-2012 timefrane, did you personally

wor k on any stream ng video applications?

A Narrowing it to that tinefrane, |I'msure |
was. |'ve been using stream ng video players since,
probably, about 1995. |In that tinmefranme, |'ve used
dozens and dozens of different players. 1In the

2011-2012 tinefrane it would have been some subset of
t hose pl ayers.
Q Can you give nme any specific exanpl es of
pl ayers you were using in that tinefranme?
A W ndows Media Pl ayer, VLC, quite possibly
Qui ckTinme. Those are the ones that cone to mnd off the
top of ny head. | think if | had a few nore mnutes to
think about it | would probably cone up with a few nore.
Q Wth which operating systens were you using
t hose videos players in that tinmefrane?
A | suspect the answer is sonething of a
two-di nensional matrix. So, for exanple, | don't think
W ndows Medi a Pl ayer has a version that runs on Uni X,

but certainly | was using W ndows-based operating
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systens, Uni x-based operating systens. There certainly
coul d have been nobil e operating system pl atforns,
pl ayers in the nobile context.
It's certainly possible | was al so using Apple

operating systenms, though as | sit here right now I
don't recall specifically an instance where | was.

Q Wuld it be accurate to say, then, that you
used Wndows Media Player with a Wndows OS in that
ti mefrane?

A | suspect that was very likely the case, as
one exanpl e.

Q Did you ever use Wndows Media Player with
Wndows OS to watch a stream ng video fromthe internet?

A As | sit here right now |l don't recall one way
or another if | did nor not. It certainly m ght have
been possible. Many situations, stream ng tools that |
have used have been tools other than Wndows Media
Pl ayer, though |I did do sone W ndows-based strean ng at
sone point, maybe before 2011

Q So in that period before 2011 that you used
W ndows Media Player to watch a stream ng video on the
internet, can you walk nme through how the file was
opened in that particular instance at that particular
tinme?

A So the instance that | renenber specifically
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was there was a conference hosted at UCSB on security
and | set up a Wndows-based stream ng nedia platform

just because it was easy to do, and then | also had a

W ndows Media Player. | don't recall specifically how
started it. It could have been based on a URL, it could
have been a link in an email. | just don't renenber

specifically what the steps were, as | sit here right
Now.

Q What was the video that you were opening and
Vi ew ng?

A So it was the stream ng video of the
conference that was being hosted at UCSB.

Q What kind of file fornmat was that video in?

A Ch, | don't renenber. It's been a few years.

Q In the 2011-2012 tinefranme, are there any
i nstances that you can recall specifically of using a
different nedia player to streamvideo fromthe
I nternet?

A It's hard to look at it in that tinefrane.
Certainly I've used VLC for stream ng nedia. There's
also -- any tine |'ve | ooked at Facebook and clicked on
vi deos, many instances those have been stream ng vi deo.
YouTube, | suspect | was. |In that two-year tinefrane,
2011 to 2012, | suspect | was using nost of those kinds

of applications as well.
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Q So starting with the YouTube exanpl e, when you
wat ch a video on YouTube, what information is passed to
t he nedi a pl ayer when you start that?

A It mght depend. So, for exanple, there's
different ways to | aunch YouTube. You can have the
YouTube app which woul d have t he enbedded pl ayer, you
can have a URL that's entered into the browser that wll
pull up the page, you can select links. 1In any of those
I nstances, what is specifically passed between the
browser to player | don't recall specifically, | just
don't have it nenorized. It wasn't sonething | had to
go off and investigate for this declaration.

Q Do you recall whether the nedia player told
you how |l ong the video was at the beginning so it could
show progress of how far it had been pl ayed?

A In sone instances, as | recall, it could. |If
it were video being streaned froma file, for exanple,
that had a length, it shows what's called the scrubber
bar on the bottom and that will indicate a duration for
the video. 1In other cases, if it's a live video, it
doesn't have that information.

Q 2011- 2012 tinmeframe, do you renenber any
I nstances of watching a live video on YouTube?

A I'd have to give it sonme thought. | don't

remenber. |It's certainly possible.
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Q But there are no instances you can recall as
we sit here now?

A As | sit here now, fromthat two-year tine
period, | can't recall a specific instance. | nean it's
i ke asking what | had for breakfast two years ago.
nean it's -- | do stream ng video as research, | do
stream ng video on sites |ike Facebook, and so | can't
remenber a specific instance.

Q Do you renenber any stream ng video research
that you were doing in the 2011-2012 ti nmefrane?

A I would have to go back and | ook at sone of
the research papers | was working on in that tinmefrane.
It's hard to bookend it. Certainly, | suspect so.

Q Is it accurate to say that a digital video
file has content, a codec and a contai ner?

A It would depend on how those terns were being
used and in what context that characterizati on was being
made.

Q In the context of digital video files, can you
tell me what a codec is?

A The term "codec" stands for coder-decoder. So
a codec could be different things. It could be the
thing that did the encoding on one side in preparation
of a file or a stream It could be a decoder on the

recei ving side for decoding and display. That's one
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exanpl e.

Q Was it common to include a codec in a digita
video file as of 2011-20127

A If you're asking about the full
encoder - decoder as part of the file, | doubt that it was
common. Usually that would be sonmething that would be a
separate tool or executable or part of a separate too
or executable. There mght be portions in a file that
can be used for encodi ng and decodi ng.

Q Was it common for a digital video file in
2011-2012 to include sonething that POSI TAs referred to
as a codec at that tine?

A It depends on context. |t depends on what
you're referring to as a codec that would be included in
the video file what it would be used for. | nean if
there's sone docunent where that's described, you' d have
to showit to nme so | could understand what that context
i S.

Second, whether it's common or not is really
hard to answer for two respects. One, |'mnot sure
really what you're asking about when you say "codec,"
and then, two, what sort of the standard is for common
in that tinmefrane.

Q Are you famliar with POSI TAs as of 2011-2012

in the art having to do with the '997 patent?
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Kevin C. Almeroth, Ph.D.
A | believe so.
Q Are you famliar with the -- or were you

famliar wwth the art as of the 2011-2012 ti nefrane?

A Absol ut el y.

Q Wul d you consi der yourself to be at |east a
POSITA in that art as of that tine?

A Yes.

Q Do you renenber ever using the term "codec" in
that tinmefranme?

A ["msure | did.

Q Do you renmenber ever using the term"codec" in
that tinefrane to refer to a conponent of a digita
video file?

A | don't recall doing so. | think it can be
anbi guous and so | think to the extent I would have

wanted to tal k about sonething that was part of the

file, | probably woul d have been nore specific or nore
cl ear.

Q Do you --

A Sorry. In part because the term "codec" can

have different nmeanings and so | think it's inportant to
be cl ear.

Q Do you recall POSITAs at that tinme using the
term "codec" to refer to sonmething that was included in

a digital video file?

Lexitas Page 21 of 132



Kevin C. Almeroth, Ph.D. 22

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A I don't recall any specific instances. There
m ght have been references that tal ked about including
portions of information that needed to be used by codec.
There m ght have been references that called it a codec.
There m ght have been sone systens that actually sent
the full codec as part of the file. | nmean what was
possi bl e or what people generally did in that tinmefrane,
| nean, it's a pretty wide range, so again to the extent
there's sonme docunent where it's nentioned, it would be
useful to see if it's talking about the full codec, the
software itself, or sonething else.

Q Did MPEG 4 files include a codec as of that
ti mefrane?

A Again it depends on what you nmean by codec.
It's hard to answer w thout sonme nore specific context.

Q Was there an MPEG 4 codec at that tine?

A My recollection is that there was. There's --
| nean a codec can be software or hardware. There were
| ots of inplenentations for hardware and software -- or
har dware and software inpl enentations of a MPEG 4 codec,
sonme of which could be included in software.

Q Were there also MPEG 4 file containers as of
that tinmefrane?

A My recollection is that that was a termthat

was used consistent with the standards. [|If ny
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recollection is correct and it is a termthat was used
in the standards, then certainly those would have
existed for files that were encoded and adhered to the
st andar d.

Q So to the best of your recollection, there
were MPEG 4 file containers at that tine?

A So what I'msaying is | don't renenber the use
of that termspecifically. | have a vague recollection
that there were ternms in the MPEG 4 standard t hat
descri bed the structure of an encoded object, and if
that recollection is correct and there were containers
described in the MPEG 4 specification, that certainly
streans that were encoded according to that
speci fication would include those structures.

Q Wuld a dot MPG video file be an MPEG
cont ai ner ?

A It depends. It could be. 1In certain
situations, it certainly could be.

Q As of 2012, was it possible for a dot MPG
digital video file to not be in an MPEG contai ner?

A Was it possible? Absolutely. | could take a
text file with just ny nane in it and give it the
extension dot MPG and it wouldn't really have a
cont ai ner.

Q But that wouldn't be a digital video file,
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would it?

A That wasn't part of your question.

Q Let nme re-ask.

As of 2012, was it possible for a digital

video file wwth dot MPGto not have an MPEG cont ai ner?

A Yeah, | mean the problemis when you ask about
whet her or not it was possible, there is a | ot of
possibilities. Wether there was an encodi ng standard
at the tine that didn't have contai ners, whether you
could mslabel it and call it MPG -- | nean even
assumng it was properly labeled, | don't have the
standard nenorized to the degree to know one way or the
ot her whether it was always the case that every MPGfile
had a container or not. It wasn't sonmething | tried to
determ ne whether it was possible or not as part of a
declaration. To the extent it's relevant | would have
gone back and | ooked or m ght | ook at sonme point in the
future.

Q You were certainly famliar with digital video
files as of 2011-20127

A | was.

Q If you found a properly |abeled digital video
file with the dot MPG extension as of 2011-2012, would
you expect it to be in an MPEG contai ner?

A I'd have to go back and check the standard or
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description of what the details of those files would be,
whether it would be proper to say that any properly

formatted file didn't have a container or was in a

container. | nean it's just a detail | don't have
nmenorized. |'d have to go back and check.
Q My question wasn't to any file or any

container, it was just whether based on your expertise
and experience at the tine you woul d have expected a
digital video file with a dot MPG extension to be in an
MPEG cont ai ner.

A So it's essentially what | just answered,
right. You' re asking a detail about typical files and
whet her or not they would have characteristics of the
standard. | don't have the standard nenorized, what the
structure of the files would be or woul d necessarily be
or coul d possibly be, given extensions and options
within the standard. | nean |I'd have to go back and
check.

Q Can you give ne any exanples of digital video
files in 2011-2012 that did not have contai ners?

A | don't think I could give you the specific
nane of a file. | don't have files and their structures
fromsix or seven years ago nenori zed.

Q Did you have them nenori zed at the tinme you

wr ot e your decl aration?
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A No. | nean it's not sonething | needed to
know one way or another, whether or not there existed
files in that tinmeframe that could be used as an
anecdot e one way or anot her.

I mean | generally understand how MPEG
encodi ng works. |If you're asking about specific
exanples of files and how they were encoded and what
their resulting structure was in that tinmeframe, | nean
| could certainly go | ook.

Q In 2011-2012 tinefrane, did all digital video
files wth dot MPG extension utilize an MPEG codec?

A Not necessarily. | nmean an MPG extension is
just an extension. You can give any file any extension
you want .

Q What does that extension typically signify?

A Afile type.

Q VWhat is that file type?

A | don't understand the questi on.

Q What is the dot MPG file type?

A An MPEG file, generally.

Q | believe you just testified that that didn't

necessarily inply an MPEG codec, is that correct?
A Yeah. | nean you could -- | gave you the
exanpl e before of a text file that had a different

extension. You anended the question to say digital
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video file. You could have -- depends on what your test
is for a digital video file, but assum ng you have a
digital video file, whether it's MPEG or not, whether
it's mslabeled or not, it could essentially be
anyt hi ng.

If you're asking me that it was the case that
every single file in that tinmefranme had an extension
that was accurate -- | nean, clearly it's too broad of a
characterization to make. |It's conputers and
programm ng; people can | abel things however they want.
It just depends.

Q Let's assune a properly |l abeled digital video
file as of 2011-2012. As of that tineframe, did you
have the expertise and experience to determ ne whether a
vi deo was properly | abeled, whether a digital video file

was properly | abel ed?

A " mnot sure what your test is for properly
| abel ed.

Q " mjust using the words that you just used.

A kay. Well, | can give you an exanple of
where a file is not properly |labeled; | can't give you
the test for, in all instances, determ ning whether a

digital video file was properly | abeled or not. So, for
exanple, if you give a text file a dot MPG extension, |

woul d say that's not properly | abeled. But applying
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that sane test to different video files, whether they're
MPEG or not, whether you can use the sane decoder or not
Is a different exercise.

Q Let's just assune for these questions that
we're not tal king about a text file that's been | abel ed
as a video file. I'mtalking about genuine digital
video files. If you have a video file | abeled MPEG dot
MPG in the 2011-2012 tinmefranme and it plays when you
click it, would you assune that it was properly | abel ed?

A | don't know how to answer that question. The
best | can say is if the conditions of your hypothetical
are true, then the conditions of your hypothetical are
true. | mean |'mnot sure what test you want ne to
apply for whether it's properly |abeled. If your test
for properly labeled is that when you double-click on it
then it plays, then it's tautological so |I'mnot sure
what el se your question is asking that isn't really
circul ar about the assunptions of the hypothetical.

Q Dr. Alneroth, when you first used the phrase
“properly |l abeled,” what did you nean by it?

A What | neant is you could take a text file or
you could take a non-MPG file and you could | abel it
wi th an extension that was used exclusively for MPEG
files and that that wouldn't be properly | abel ed.

As | testified to earlier, if you want to be
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speci fic about other exanples and what "properly

| abel ed” nmeans, you seemto reject in your |ast question
that "properly | abel ed" neant you coul d double-click on
it and play it, then that becones the test for the

hypot heti cal .

Q So in explaining that you said an MPEG file
coul d have an MPEG extension. How do you define an MPEG
file?

A Sonet hing that woul d adhere to the MPEG
st andar d.

Q So let's assune, then, an MPEG file with a dot
MPEG extension. Does it necessarily utilize an MPEG
codec?

A | don't know that | can say that that woul d
excl usively be true.

Q I s that because ot her codecs were used in the
2011-2012 tinefranme or is that because you don't know?
A No, it just depends on your hypothetical.

Even assum ng into your hypothetical that the extension
Is correct, even assumng into your hypothetical that a
decoder can be used to properly decode, the thing that |
can't determine that's inconpl ete about your

hypot hetical is, is it possible that you can have a
non- MPEG decoder decode an MPEG file. It depends on

what criteria you want to use to establish whet her
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sonething is an MPEG decoder. You can nake it
taut ol ogi cal and say anything that can decode an MPEG
file is necessarily an MPEG decoder and then it becones
circul ar.

" mnot certain whether in your hypotheti cal
it's possible to have a non- MPEG decoder decode an MPEG
file. | don't know. Maybe you could wite a decoder
that you wouldn't call an MPEG decoder that could stil
decode an MPEG file. Your hypothetical is kind of
m ssing all of those assunptions.

Q Were MPEG files universally -- by MPEG file, |
nmean as you said a nonent ago, a file format that was
consi stent with the MPEG st andar d.

Did MPEG files in 2011-2012, were they
uni versally configured to work with MPEG codecs?

A So first, it's not quite what | described an
MPEG fil e as.

Second, your question is technically
I npreci se. Wen you say an MPEG file is configured
to -- | nmean MPEG files, generally speaking, are just
objects. |If they adhere to the standard and you have a
decoder that adheres to the standard, then presumably
you can decode that file with an MPEG decoder.

You used the termin your question

"universally true." | don't knowif there m ght be sone
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exceptions. Certainly it's not the case that every
single MPEG file was without errors. There m ght be
ot her extenuating circunstances. | just haven't tried
to think about that hypothetical and whether or not
there coul d be reasonabl e exceptions to that scenario.

Q So let's unpack that. The first thing you
said was that's not quite what you said an MPEG file
was.

What exactly did you say an MPEG file is?

A So what | said was about MPEG and it was
whet her or not sonething adhered to the standard. One
of your first questions in the deposition was what
essentially was an MPEG file, and so it's a question of
sort of what the requirenents are for a file, what would
you need to define a file.

Again, | think | testified to right out of the
gate that | can think of exanples of where you have
files, but I"'mnot trying to offer a definition of what
“file" is. So what | [imted ny characterization to was
if it's |abeled as MPEG and it adheres to the standard
and then whether it's a file or an object or a stream
the MPEG is really just a nodifier for that noun.

Q As you sit here today, can you determ ne
whet her sonething is a digital video file or not?

A Certainly I can give you exanpl es of what
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digital video files m ght be.

Q Let me nake sure | understand the first part

of that first.
| believe you said that an MPEG file is one
t hat adheres to the MPEG standard. |s that accurate?

A So what | said was that if it's |abeled as
MPEG and it adheres to the standard, whether you want to
call it an object or a streamor a file then requires an
addi ti onal discussion about what the requirenents are
for a file or an object or a stream

Q What are the requirenents to distinguish a
file or an object or a strean?

A | don't know that those categories are
di stinctive. You can have objects that are files,
objects that are streans, streans that becone files.

Q Let's start with that exanple. How does a
stream becone a file?

A One exanple is you could store it,
potentially, on a disk drive, for exanple. | can
envi sion scenarios or even work that | did where | was
receiving a video streamand stored it into a file.

Q What is the difference between an object and a
file?

A An object isn't necessarily a file. |In many

cases, files can be objects. "Object" is sonetines a
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broader term

Q Can you give ne an exanple of an object that
isn't afile?

A For exanpl e, you can have a web object that
when di spl ayed on your screen isn't a file. 1t could
have originated as a file, retrieved froma file, but
one distinction mght be that if it's not stored, it's
just in nenory, you mght not call it a file. It
depends on the situation, it depends on the context in
whi ch those terns are used. You mght even call a

stream an obj ect.

Q But not necessarily a file?
A | don't understand the question.
Q Well, you said you mght call a stream an

obj ect but the stream woul dn't necessarily be a file?

A Yeah, | don't think a stream necessarily has
to be a file. It could conme froma file, it could go to
a file, but certainly you can have |live streans that
aren't files on the server side and |ive streans that

are consuned on the receiver wthout becomng a file.

Q So | want to go back to a codec.
Specifically, | want to nake sure that | understand how
you're using that term | think what you have expl ai ned

is that a codec is sonething that's used to encode or

decode a file but doesn't necessarily go into the file
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itself. |Is that accurate?

A No.

Q What is wong about that statenent?

A It depends on the context in which you would
use that termbut certainly you can have codecs that
take in unencoded stuff, whether it's audio or video or
I mges or text, and convert it into a format that's
encoded and it depends on the situation, what that
encodi ng m ght be. In sone situations the encodi ng
m ght al so include conpression, but | nmean a codec, an
encoder is a fairly general term

Q Let me back up a little bit and break that
down.

A codec is sonmething that's used to encode or

decode content that goes into a file?

A Not necessarily.

Q What's wong with that?

A It doesn't have to necessarily go into a file.
Q Ckay.

A As one exanpl e.

Q Al right. So if you ve got a digital video

file, say an MPEG that adheres to the standard, is the
video content within that file typically encoded?
A If it's an MPEG file, in nbst situations it's

considered to be encoded. | don't know if there m ght
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be sone exceptions. That's generally the case.

Q kay. And it's encoded, generally, using a
codec?

A In nmost situations it would have becone an
MPEG fil e using an encoder.

Q So in the 2011-2012 tinmefrane, in nost
situations, an MPEG file adhering to the MPEG standard
woul d i nclude encoded video content?

A Certainly in typical scenarios, and assum ng
you started off with sonme content -- presunmably you
could have enpty files, but if you started off wth sone
content, | could envision scenarios where you could use
an encoder and the end result would be an encoded file.

Q So at that tinme an MPEG file with video
content, the video content typically would have been
encoded with a codec of some sort?

A Yeah. | nean the result of using an encoder,
especially in the context of MPEG and assum ng the
process works correctly and you' re adhering to the
standard, the result will have encoded content.

Q kay. And so the format of that encoded
content woul d have depended on the type of codec used to
encode it, is that correct?

A Certainly if you have different encoders and

not just different inplenentations of the sane encodi ng
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standard but different encoders inplenenting different
encoders, the result would likely be a different fornat

for the video.

Q Is H 264 anot her exanple of an encoded formt?
A It is.
Q Is that a format that coul d have been used in

an MPEG file in the 2011-2012 ti nmefrane?

A | don't recall if there was sone capability
within MPEG Generally you could wap the video file --
or, sorry, video content. There's a lot of simlarities
bet ween the video portion of H 264 and the MPEG fam |y
of standards, but | suspect if you had an MPEG vi deo
file you wouldn't call it H 264.

Q What does that nean, "you wouldn't call it
H 264" ?

A You woul dn't | ook at the MPEG encoded file and
say, well, that's H. 264.

Q But it could have been H. 2647?

A Unl ess there's sonme portion of the standard
that I"mforgetting where you could wap a different
encoding format, | don't recall there being a way to do
it, but I mean | don't have all of the options and the
nuances of MPEG or H. 264 nenorized. Each standard is a
t housand pages long. There's lots of optional portions.

| just don't have it all nenorized.
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Q What do you nean by "wap"?

A In sone cases you can -- froma networking
perspective, we call it "encapsulation,” but you can in
sone cases take one type of format and provide
instructions around it that wll allow a decoder to be
able to decode it. There are all sorts of techniques in
conputer science, like translation, encapsul ation.
Certainly in the video context there are w appers that
provi de netadata that assist in decoding.

Q Is a wapper the sane as a container in the
context of a digital video file?

A | don't think it's necessarily the sane thing.

Q Can you give ne an exanple of a w apper that
IS not a container?

A I mean wrappers and containers, unless you're
speaki ng specifically about a particular inplenmentation
or standard, are generic terns. They don't have to be
the same thing. They can be different. |It's just a
generic termfor a capability or functionality.

Q In the 2011-2012 ti mefranme can you give nme an
exanpl e of a wapper that was not a container in the
context of digital video files?

A | don't know how specific of an exanple you
want. You could just take any inplenentation for a

contai ner and you could take a packet encapsul ati on
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technique for digital video packets. | don't think that
that woul d necessarily be a container, at least if
you're referring to containers as they are defined

wi thin the MPEG st andard.

Q How are contai ners defined within the MPEG

st andar d?
A. | don't have the standard nenori zed. | f
you' ve got it and want to get it out, | can certainly

point you to a relevant section to the extent | can find
it.
Q Can you descri be any aspects of a container as

that termis used in the MPEG standard?

A | don't have it nenorized. You'd have to get
out the standard. |It's a long standard. It's a
detail -- sitting here right now, I don't have it
menori zed.

Q As we sit here today, are there no
characteristics of a container as that termis used in

t he MPEG standard that you can describe for ne?

A | don't have the standard nenorized off the
top of ny head. You could give ne a reference. | could
check. | just don't have it nenorized.

Q That's not quite what | asked.
Are you able to describe any characteristics

of a container as that termis used in the MPEG

Lexitas Page 38 of 132



Kevin C. Almeroth, Ph.D.

39

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

st andar d?
MR. McDOLE:
THE W TNESS:

t he standard nenori zed.

bj ection. Asked and answer ed.

As | testified to,

| don't have

You haven't given it to ne. |

don't understand this to be a nenory contest. | don't

know, if | stopped and gave it sone thought for a few

mnutes | mght be able to,

but just off the top of ny

head, | can't think of anything.
BY MR ROBI NSON
Q If one of your students cane to you and said,

“"What is a container?" just colloquially,

container for a digital

"What 1S a

video file?" what would you say?

A I'"d say, "In what context are you asking?"

Wt hout sone nore specific information, it's

sonet hi ng that holds a

video file. It's a container for

it. Just the termcan be used in different ways and

different standards and different contexts, so |I'd say,

“"What are you specifically asking about?"

Q What ki nd of specifics would you ask for to be

able to give that student an answer?

A What they had in m nd, anything

If it was sonething we'
t ext book or they said,

uses this termin this

nore specific.

d tal ked about, if there was a

"Here's the MPEG 4 standard that

par agraph. Help nme understand

what it's saying." GCenerally, | don't have students who
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cone in and just ask nme random words.

Q Are there any specific exanples of wappers
that you could give ne fromthe 2011-2012 tinefrane that
were not containers?

A Yeah, | think you asked ne that question. |
nmenti oned specifically packet encapsul ati on, w appers
around packets, wappers around files, just generally
speaking. If you want sonething nore specific or a
specific type of application or -- then |I'd have to give
it sonme thought.

Q So you nentioned wappers around files. Any
of those wrappers have particular nanmes that were used

to reference themat that tine?

A Agai n you're asking about -- | nean |'m
speaking generally. [If you're asking about specific
applications, specific exanples, | nean it's not

sonething | really | ooked at for the declaration. |
could potentially go off and | ook, but not off the top
of ny head.

MR. ROBINSON: W have been going for about an
hour. Do you want to take a quick break?

(Recess: 10:06 a.m - 10:14 a.m)
BY MR ROBI NSON:

Q Dr. Alneroth, 1'd |ike to hand you what has

been marked Twitter Exhibit 1007 in the -- for clains 1
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through 19 of the '997 patent. |It's the '829 IPR
Wul d you please review that briefly and confirmthat
you recogni ze that.

A | do recognize it.

Q Is that one of the declarations that you
referenced earlier in terns of your testinony that you
prepared for this matter?

A It is.

Q Wul d you please turn to page 5, specifically
paragraph 3 that spans pages 5 and 6.

A Ckay.

Q Is that a conplete list of the docunents that
you reviewed in preparing this declaration?

A | believe that it is. To the extent there's
anything else in the declaration that | would have
identified that's not on this list, then certainly that
woul d be i ncl uded.

Q You beat ne to it, but paragraph 5 actually
menti ons any additional docunents and references cited
i n your analysis.

A Ri ght.

Q From paragraphs 3 and 5, is it fair to
conclude that if it's not listed in paragraph 3 or
ot herwi se referenced in the declaration you did not

review it or consider it?
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MR. McDOLE: (bjection to form
THE WTNESS: Well, paragraph 5 includes
know edge and experience, and subject to any oversight
of docunents that are cited, then it should be a
conplete |ist.
BY MR ROBI NSON:
Q Wul d you please turn to page 19, specifically
par agr aph 34.
A Ckay.
Q Paragraph 34 |lists certain secondary
consi derations that would tend to rebut the obvi ousness
of a claim One of those includes copying.
A | see that.
Q Par agr aph 35 says you're not aware of any
al l egations by the naned inventors of the '997 patent or
any assignee of the '997 patent, that any secondary
considerations tend to rebut the obviousness of any

chal | enged clai mof the '997 patent.

A Yes.

Q Have you been infornmed of any all egations of
copyi ng?

A Specifically to copying, not that |I'm aware

of .
Q Has anybody provided you with a copy of the

conplaint in the co-pending litigation between Twitter

Lexitas Page 42 of 132



Kevin C. Almeroth, Ph.D.

43

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

and Yout 00?

A I mght have seen it. | don't recall, sitting
here ri ght now.

Q Are you aware that Twitter and Youtoo had a
nondi scl osure agreenent ?

A As | sit here right now, I don't recall that.

Q Are you aware that Youtoo gave access to
Twitter to Youtoo's systemthat enbody the '997 patent?

A As | sit here now, | don't recall that, at
| east, allegation.

Q Are you aware that Youtoo has specifically
all eged that Twitter copied Youtoo's systens?

A Not that | recall

Q Wul d those all egati ons have any inpact on
your anal ysis of obviousness in this declaration?

A | don't think they would inpact ny
conclusions. Certainly, there would be several steps
t hat Youtoo woul d have to take. For exanple, suggesting
that that copying rises to the |level of a secondary
consideration, |'d have to see sone evidence that there
was a nexus there, sone evidence of what the Youtoo
systemwas that Twitter was given access to, allegedly,
whether it enbodied the clains. | nean just saying
that -- or at |east nmaking those allegations w thout

then saying that they rise to the | evel of secondary
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consi derati ons and would rebut the notivation to conbi ne
the references in the nanners that | have set forth,
mean |'d have to see what that evidence is.

G ven the strength of the notivation to

conbine the references -- for exanple, in many instances
it's denonstrating the know edge of a person of skill in
the art -- and the strength of Nassiri in disclosing
nost, if not all, of the limtations for many clains, |

mean it woul d have to be an exceptionally strong
secondary consi derations to overcone what the
conbi nations are.

Q What does it take for copying to rise to the
| evel of a secondary consideration?

MR. McDOLE: bjection. Calls for a |egal
concl usi on.

THE WTNESS: |'mnot sure how to answer that.
I think it is you' re asking essentially a | egal
guesti on.
BY MR ROBI NSON:

Q Dr. Alneroth, just a nonent ago you told ne
that that copying would have to rise to the |evel of
bei ng a secondary consideration. Wat did you nean by
t hat ?

A Ch, yeah, what | neant by that is it's one

thing to allege copying, for exanple, in a conplaint.
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It's another thing to establish that that copying rises
to the | evel of a secondary consi derati on.

For exanple, in denonstrating a relationship
bet ween what was copi ed, knowl edge of the patents, that
there was a nexus between what was copied and the
claims, | nean all of the additional sort of factors
that you have to identify that are |isted in paragraph
34.

Q Did you say knowl edge of the clains?

A Know edge of the system |If you're going to
copy it, then you have to be aware of the system and
it's a systemthat would -- the copying aspect would
have to relate to the clains. | nmean that's the whole
poi nt of the nexus that's set forth in the last few
sent ences of paragraph 34.

Q Are you famliar with Vine?

A Cenerally, yes.

Q I's Vine conmercially successful ?

A | haven't tried to anal yze that question for
pur poses of this declaration. |'d have to give it sone
thought. [|'d have to see sone evidence, consider what

factors you would want to use for comrercial success.
Q Are you famliar with Periscope?
A | don't recall it, sitting here right now.

Q Are you famliar with Twitter Video and
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Twitter Live?
A Very general | y speaki ng.

Q Are they commercially successful ?

A As part of this declaration, | haven't really
tried to answer that question. |'d have to give it sone
t hought .

Q Are you aware that Twitter stands accused of
infringing certain clains of the '997 patent?

A | am aware of that.

Q Are you aware that that necessarily includes
the allegation that the accused systens enbody those
clainms of the '997 patent?

A | amaware that Twitter is accused of
infringing the '997 patent. \Wat features, what clai s,
| don't recall what those are, as | sit here right now

Q And you did not assess whether the commercia
success of those Twitter systens and net hods m ght be a
secondary consi deration?

A Wll, | think nmy opinions are based on exactly
what these paragraphs say. |'mnot aware of any
al | egati ons of secondary considerations. M
understanding is that it's Youtoo's burden to show
commer ci al success, to show a nexus, to show the
secondary considerations. It has the burden of show ng

those things. |It's not ny responsibility to go out and
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proactively determ ne whet her those secondary
consi derations exist, and what paragraph 35 says, I'm
not aware of even where all egations of secondary
consi derati ons have been made by Youtoo. To the extent
that they are raised, for exanple, in Youtoo' s response,
then | will take the first opportunity to respond to
those, to the extent that | have opinions to offer.

Q I n paragraph 41, you say that as of the '997
patent's 2012 priority date, YouTube allowed users to

upl oad their videos for other users to view, coment on

and rate.
How di d YouTube all ow users to upload their
vi deos?
A "' mnot sure | understand the question.

Q YouTube al |l owed users to upload their videos.
How di d that happen?

A There are a variety of ways they could do it.
There were web-based forns that a person could fill out.
There m ght have been other nechanisns within YouTube.
| didn't in this paragraph attenpt to delineate all of
the different techniques. To the extent | wanted to
list theml'd have to go think about it, do sone
resear ch.

Q So your testinmony in this declaration didn't

take into consideration any of the specific ways that
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YouTube may have all owed users to upload their videos?

A | don't know that to be the case. | nean |'ve
given you at |east one exanple. | think there was a
vari ety of ways that YouTube could receive videos. |
didn't attenpt to delineate all of themin this
decl arati on.

Q What attenpts did you make to confirmthe ways
t hat YouTube used in 20127

A It was based on ny own specific know edge.

And again, | wasn't trying to list all of the different
ways, but sinply to nmake the statenent that's there in
the | ast sentence, "YouTube allows users to upload their
vi deos for other users to view, comment on and rate."

To the extent that it's relevant or becones relevant to
list all of the different ways that it's possible, then
certainly I could try and do that |ist.

Q I n paragraph 49 you list four factors rel evant
to determning the I evel of ordinary skill in the
pertinent art. D d you address factors 3 or 4 in your
decl arati on?

A " mnot sure what you nean by "address."
Certainly | considered those factors. | don't know if I
specifically spelled out instances of what those m ght
be. | nmean maybe there's sonething in these paragraphs

that's relevant to factors 3 and 4. |'d have to check.
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Q Wul d you revi ew paragraphs 50 through 52 for
nme. Let nme know when you're done.

A Ckay. Ckay.

Q Is there anything in those paragraphs that
addresses factors 3 or 4?

A I'd have to give it sonme thought. | nean |
think the declaration speaks for itself. There m ght be
sone portions of those paragraphs that bear on the
factors 3 and 4. | nean ny experience in industry with
col | eagues from academ a, with graduate students, | nean
certainly I'maware of what problens there were, what
ot her solutions to those problens existed. | nmean | was
wor ki ng on stream ng video, capturing stream ng video
back in the md to late '90s, so | think that there are
aspects of those paragraphs that are relevant to points
3 and 4.

Q But as you sit here today, having just
revi ewed paragraphs 50 through 52, are there any
exanpl es of the types of problens encountered in the
field listed in those paragraphs?

A Again, | think that the declaration speaks for
itself. | gave you exanples of where there are
sentences in those paragraphs that relate to those
specific bullets.

If you're asking is there the identification
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of a particular problemor what prior art solutions were
in those particul ar paragraphs, | nean | think the
decl aration speaks for itself. | also think that if you
| ook at the prior art, the description of the prior art
in the follow ng sections, those are all rel evant
materials that would go into those factors. They I|i st
specific types of problens. |It's prior art, so it's
what those solutions to those problens were. There's
t he background of the '997 patent that |ists specific
rel evant information, so | mean certainly | think those
factors were considered in arriving at the definition of
a person of skill in the art.

Q Par agraph 53, you say that it's your
understanding "that the clains are to be given their
br oadest reasonable interpretation in |ight of the
speci fication."

What does that nean to you?

MR. McDOLE: bjection. Calls for a |egal
concl usi on.

THE WTNESS: It's essentially the broadest
reasonabl e interpretati on as understood by one of
ordinary skill in the art, how those terns are used in
the context of the clains through the eyes of a person
of skill in the art.

As to what the legal definition for what that
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phrase neans, what's involved in that phrase, it's a
| egal question. | don't have a | egal opinion.
BY MR, ROBI NSON:

Q Is that the broadest reasonable interpretation
to a PCSI TA t oday?

MR. McDOLE: bjection. Calls for a |egal
concl usi on.
THE WTNESS: It's ny recollection that it's

at the tinme of the patent and not how you woul d
interpret how a person of skill in the art would
interpret those terns as of 2018. The terns m ght
actually not have changed, or they m ght have. At | east
for the purposes of this declaration | believe it's in
the context of the claimat the tine.
BY MR ROBI NSON:

Q So you understand the two natters that we're
here on today are inter partes reviews, correct?

A Yes.

Q Have you al so worked on District Court
litigation matters?

A CGeneral ly?
Q Yes.
A Yes.
Q Are you famliar with the Phillips standard

cl ai mconstruction?
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A | am

Q Wul d any of your opinions on the
Interpretation of these claimterns change under that
st andar d?

MR. McDOLE: bjection. Calls for a |egal
concl usi on and outsi de the scope.

THE WTNESS: 1|'d have to give that sone
thought. |It's a different standard. |'ve been focused
on the PR Wether they would change or not |'d have
to give sone thought to.

BY MR, ROBI NSON:

Q What's traditional television programm ng?

A l"mnot sure howto give it a nore specific
definition than it's traditional television programm ng,
programm ng for TVs, for traditional programm ng, shows
you can watch on TVs.

Q Is it linear?

MR. McDOLE: Objection to form

BY MR ROBI NSON:

Q Is traditional television programming |inear?
A I'"mnot sure howto answer that question. 1'd
have to give it sone thought. |It's nore an exanple
of -- well, what | was |ooking at was trying to
under stand what |inear television programrng -- or what

a linear television programwas. Wether or not the
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opposite, whether for traditional television programm ng
you woul d be correct to characterize that as |inear,

whet her there could be exanpl es where there weren't, |
nmean |'d have to give it sonme thought, although you can
sort of flip the definition.

Q You al so quote a sentence fromthe '304 patent
that says "Traditional television progranm ng for
tel evision network is linear."

A | do.

Q I n your experience, fromyour CV, | think
woul d suggest that you' ve worked on stream ng
traditional -- nulticasting traditional television
programm ng. What does that nean?

A Wll, in the exanples where | streaned
traditional television programm ng that were shows |ike
Bugs Bunny cartoons that appeared on TV, | think that
woul d be a good exanple of traditional television
programm ng. And as paragraph 60 goes on to descri be,
there's additional context fromthe '304 patent that
tal ks about it and gives sone additional exanples.

Q None of that says it's not linear, does it?

A | woul d agree that none of the citations in
par agr aph 60 descri be tel evision programm ng as not
bei ng i near.

Q Do all set-top boxes decode signals for

Lexitas Page 53 of 132



Kevin C. Almeroth, Ph.D.

54

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

traditional television progranmm ng?

A It would be hard to say. |t depends on what
the bounds for a set-top box are. | nean certainly
there are set-top boxes that can receive and decode
signals so that they can be played on a tel evision or
noni t or.

Q Are there other set-top boxes that don't?

A It depends on what your definition of a
set-top box is. If an Atari console is a set-top box,
it may not have the ability to receive and decode
signals that can be played on a television or nonitor.
They can originate, but naybe not receive. So if you
i ncl ude those as a set-top box, then -- then no.

Q What about a set-top box for a security canera
system does that receive and decode traditiona
t el evi si on progranm ng si gnal s?

A You' d have to be nore specific. Does it? Can
it? Are there that do? | nean your question is kind of
vague and |'mnot sure how, really, to answer it.

Q As we sit here today, can you tell ne that al
set-top boxes necessarily receive and decode traditiona
t el evi si on progranm ng?

A So you' ve added qualifiers to that question,
that "all set-top boxes necessarily.”" As | testified to

earlier, it depends on your definition of set-top boxes.
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Certainly | think that the statenment quoted in paragraph
60 is accurate, that the use of set-top boxes is an
exanpl e of sonething that can receive traditional

t el evi si on progranm ng and decode it and play it on a
TV, but whether all set-top boxes can necessarily do it
depends on the scope of what you define as a set-top

box, at |east is one determ nant in answering that

guesti on.
Q How woul d you define a set-top box?
A It depends on the context. It could be

sonething that sits on top of a TV. That's sort of
where the termoriginates. But that term doesn't define
a necessary set of functionality, given its breadth.

Q Par agr aphs 66 through 69, you address user
subm ssi ons and user-generated content.

A Ckay.

Q What's the difference between user-generated
content and a user-generated content file?

A One is a file, one is not necessarily a file.

Q If | said that I'"mgoing to generate a
user-generated content file from sone user-generated
content, is it reasonable to infer that the
user-generated content is not yet a file?

A | think it would depend on the context. |If

all you told ne was what you said in the question,
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don't think it would necessarily be reasonable to assune
t hat .

Q From the perspective of a POSITA in the
2011- 2012 tinmeframe, as of May 2012, if | tell you that
a web page has a link on it, what does that nean to you?
' m sorry, what does that nean to the POSI TA as of My
2012?

A That there's a link on the web page. Again,
dependi ng on context, it could nean nore than that. It
coul d provide sone context for what the link is, what
type of link, howit's formatted.

Q CGeneral ly speaking, as of that tinmeframe, is
it accurate that a link on a web page is sonething that
a user can click to cause sone action, whether it's
going to a different web page or invoking sonething
el se?

MR. McDOLE: (bjection to form

THE WTNESS: Certainly a person could click
on a link, selectively activate a link in sonme way and a
variety of actions could then take place. It depends on
what the Iink is or what it does.
BY MR ROBI NSON

Q Is there a difference between a link on a web
page and a link that's just witten to the code of a web

page, for exanple, as the source of an |-frane?
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A I don't understand the question. |'mnot sure
if you' re asking about -- I'mnot sure what you're
asking. Maybe you can rephrase it.

Q Sure. So start by setting it up. So you
could put a link with the source, or SRC, field of an
| -frame that would automatically popul ate the I-frane,
Is that correct?

A You can automatically populate. You can have
enbedded objects in the web page. |'mnot sure you
woul d characterize those as |links that can be sel ected
by a user. Certainly you could -- they could be |inks,
but they're different than, say, reference to links that
a user could click on.

Q And then in another instance a |ink on a web
page would be a link that a user could click on to
initiate some action?

A I think | understand what you're asking.
Certainly if you look at a visually displayed web page
or a web page that's displayed in a browser, intuitively
there are links that a user could click on and could go
sonewhere and that's different than, say, enbedded tags
that would automatically be retrieved as part of an
obj ect displayed within a web page. Those things can be
different both in how they are referenced in the syntax

of the web page and how they are presented to the user,
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but they mght also have simlarities, for exanple, in
that they both use URLs.

Q But for a link to be selectable by a user --
trying to use the words that you were using so we're
consistent -- but for a link to be selectable by a user,
it has to be displayed on the web page?

A That seens an overly strong statenment. For
exanpl e, whether or not you can have instances within
that description -- for exanple, if I click on a banner
ad or an image, is that considered a |ink? So your
statenent seens a little bit strong.

Q Hel p nme understand your concern. The banner
ad would -- mght include sone object associated with
the link, but if you click on that, doesn't there have

to be alink that you're clicking on to initiate sone

action?
A Yeah, | think part of the disconnect here is
when we started with the term"link.” Utinmately, when

you get into the syntax, if you're saying URL, that
there's a URL that backstops an inage and i s associ at ed
with the inage so if you click on the inage you're
activating the URL, that can be the case.

You can have text that's underlined because
it's associated with hyperlink and there's a URL that's

associated wth that. Certainly that's functionality
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that exists within the web and web pages.

Q It's fair to say for a link to be sel ectable
by a user, it has to be displayed to the user on the web
page, right?

A I would say generally, in order for sonething
to be selectable, the user has to see sonething that can
be selected. | would be careful to consider whether or
not there can be exceptions to that.

The opposite of that statenent, to suggest
that you can't have a link unless it's displayed seens
to potentially exclude sone corner cases, nmaybe. | nean
certainly in nost common web pages, for things that are
hyper|inked, they are associated with things that a user
can see and sel ect and have sonme intuition about what's
goi ng to happen next -- a new page or sonething is going
to happen, sonmething is going to be displayed related to
what they're seeing that they sel ected.

But then that's not always the case. You can
click on a link and get a virus, so maybe it's
uni nt ended.

|"msort of having a hard tine generalizing a
characteristic, given the kind of fuzziness of the
scenari o you're descri bing.

Q kay. So generally speaking, a |link displayed

on a web page is one that's sel ectable by a user?
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A I think I"mstill having problens with that
characterization. So, for exanple, to test whether |
woul d agree with that statenment, | would think whether
or not you could have links on a web page that were not
selectable. So let's say | put a URL on a web page.

You might call that a |ink, but then you don't program
the HTML so that a user can select that URL and go to
that URL. If it's just the string of characters for the
URL that the user can't select and go to that |ink, then
maybe you couldn't consider that a link that's

sel ectabl e by a user.

Q I"'mtrying not to be that clever. |If you have
just got an <a> href reference with a URL in it and it's
di spl ayed on the web page, that's sel ectable by a user
to i nvoke whatever the action is?

A That's nore technically precise. | think

that's correct.

Q Ckay.
A. And so that it's clear, it's "<a> href." It's
an HTM. tag.

Q From t he perspective of a POSI TA in 2011-2012,
is there a difference between capturing video and
recordi ng vi deo?

A | think there certainly could be. Those terns

are broad and vague enough that, depending on context,
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they could have different neanings. There m ght be

i nstances where they have very simlar neanings or are
used i nterchangeably, and in other instances they are
distinctive. It would depend.

Q Ckay. 1'd like to hand you what has been
mar ked as Exhi bit 1009.

Is that the Nassiri reference addressed in the
decl arati on?

A It is.

Q Just so we're clear, is that the sane Nassiri
reference that's addressed in both of your declarations?

A It is.

Q Addressed in the '997 patent? kay.

Wul d you please turn to page 7.

A Ckay.

Q Right at the top where it says "<iframe
src=http://watch.videogenie.com" that |I-frame is
al ready going to preload with the nedia player, is that
correct?

A | would have to see where it tal ked about in
the description that that particular exanple would be
prel oaded. | skimed the paragraphs before and after.
| didn't see where it said that it would be prel oaded.

Q So about the last two sentences of paragraph

57 on page 6.
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A Ckay. | nean both here and in other
paragraphs it's describing different capabilities, but
as the declaration describes, it, at |east, describes
the functionality where the user is clicking on that
enbedded link, but I don't see anything for this
particul ar code snippet, whether it's describing it as
sonething that is automatically | oaded.

Q Well, at the very least, that SRC tag i s going
to automatically |oad that URL that follows it, correct?

A It depends. | nean this is a URL snippet, so
it's part of what would go into a web page. Since it's
i nconplete, | think you have to | ook at the descriptions
and the specification to understand what the systemis
doing. And as described in the declaration, it, at
| east, describes an instance where a user can sel ect
that |I-frame and | oad the video recorder.

It also describes, | think, for exanple, at
the end of paragraph 58 in sonme exanples the video host
conputing system may automatically insert the code into
code of the enterprise conmputing system so sone
portions can be automatic. | don't know that it's
descri bing that the video recorder itself would ever be
automatically loaded or not. | nean if there's sone
portion of the specification that you think says that,

you can point ne to it and I'll confirmit.
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Q Is this code here on page 7 related to the
vi deo recorder?

A The tag at the top?

Q Yes.

A So this is describing video playing. At |east
that's what the |ast sentence of paragraph 57 says: "In
one exanple of the executable instructions for video
pl ayi ng may i ncl ude."

Q Then it's referencing that code snippet at the
top of page 7, correct?

A It is.

Q kay. And that code snippet, the I-frane is
going to automatically load the URL that follows the SRC
tag, is that correct?

A It mght. It doesn't say that that's what is
supposed to happen, and given that it's only a portion
of the snippet, it isn't the case that it's necessarily
true. | nmean it doesn't say. Wthout |ooking at nore
of the code, what it's supposed to do, all that it's
really saying is offering that HTML sni ppet as an
exanpl e of the executable instructions for video
pl ayi ng.

Q Doesn't your declaration explain that that
| -frame would need a nane tag to be able to target it

with sone external link? Let's say |-frane generally.
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|"mnot sure that you speak directly to this code

sni ppet, but isn't that how I -frames work?

A I n what sense? Are you --

Q Don't they require a nane tag to be able to
target themw th an external |ink?

A | don't think that's quite what |'msaying in

the declaration. There is a description about Bradford
on pages 48 and 49 and 50.

Q We'll get to Bradford. Right now | just want
to understand what it is that Nassiri discloses. W
under st andi ng of your declaration is that Nassiri's
|-franes are set up to autoload that SRC URL and that
because that is the case, you then turn to Bradford for
the idea of an external link that targets an |-frane.

A | don't think that's exactly accurate.

Q Fromthe code at the top of page 7 in Nassiri,
Is there sone external action that you think needs to be
taken to invoke or to load that SRC tagged URL in this
[ -frame?

A So | think that what's disclosed in Nassiri as
it relates to the [imtation in the clains that | think
is related to what you're asking about, Nassiri
descri bes being able to use |I-franmes to enbed the video
player. | think a person of skill in the art would

understand in the context of Nassiri that that neans a
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user would be clicking on the link. It doesn't say
t hose exact words. | think that's what the reference
t eaches.

What |"'mrelying on Bradford for is to
denonstrate that the use of I|-frames supports that
functionality and a person of skill in the art would
understand that. So in seeing a discussion of |-franes
as it's described in Nassiri a person of skill in the
art would understand that that's what it's describing.

Poi nting specifically to the code sni ppet at
the top of page 7, Nassiri isn't offering that to
denonstrate the exclusive functionality of what Nassiri
can do as it relates to whether or not a user is
clicking on a link, so | think it's not an accurate
under st andi ng of what a person of skill in the art would
disclose in Nassiri to | ook at that code sni ppet and
argue that its functionality limts the disclosure in
sone way.

Q So that was a lot. | want to start -- |I'm
starting sinple.

What does this code at the top of page 7 do?
This |I-frame automatically | oads the URL that follows
the SRC tag, does it not?

A Not necessarily. |t depends on what the code

around it does, what the other enbedded portions of the
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web page are doing. All that this code at the top of
page 7 is being described for is an executable
instruction for video playing. It doesn't -- Nassiri
doesn't describe it as sonmething that's automatically
| oaded or not. It's really just describing what the
code woul d | ook Iike.

And paragraph 58 goes on to, again, describe
what the role of that code is. It's not -- you can't
read in nore to what's in that code and what its
functionality is that m ght depend on other code in the
web page to suggest that Nassiri is limted in sone
speci fic way.

Q ' m not suggesting anything, Dr. Alnmeroth, I'm
j ust asking how that I-frane code works in and of
itself. An I-frame wwth a source | oads the source, does
it not?

A It mght load the source. As | testified to
several tinmes, it depends on what the other code around
It does.

Q Can you give nme an exanpl e of sone other code
around it that would prevent this I-frame code that's
shown at the top of page 7 of Nassiri fromautomatically
| oading the URL that follows the source tag?

A O her JavaScript, other conditional tags,

other I-frame structures that depend on user input.
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There could be, potentially, |lots of exanples.

Q If you put this code snippet at the top of
page 7 of Nassiri into an HTML file and you open that
HTML file with a browser, will it automatically |oad the
URL that follows the SRC tag?

A It would depend. | think if all you had in
the HTML file was this code, it mght actually not |oad
at all. You mght need additional HTM. structure in
order to define what the franmes are, or at |east what
this frame is in order for the code to execute
correctly.

It's intended to be a code snippet, not a
conplete HTML file. It's used to convey one particul ar
concept, and to read nore in to that than what it says
here, | think, would be an inaccurate understanding as
to what a POSI TA woul d t hi nk.

Q What additional HTM. code structure would be
necessary to get this I-frame to | oad?

A You m ght need a starting HTM. tag, an endi ng
HTML tag. It depends on how good the browser is at
interpreting inconplete HTM.

Q If you put this code snippet in an HTM. file,
precede it by a starting HTM. tag and ending with a
closing HTM. tag and you open that HTM. file in a

browser in 2012, will the I-frame automatically | oad the
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URL that | oads the SRC tag?

A Yeah, | nean, look, if you nodify this tag and
add tags so that it goes into a web page that only
i ncludes this one link, certainly you can build a web
page around it to get the referenced link to
automatically load, but that's not the purpose of why
this HTM. snippet is included in the specification.

Q "' m not asking about the purpose of why it's
i ncluded, 1I'mjust asking about how this woul d operate
in a straightforward set of circunstances.

A Well, but you're changing what the reference
describes. You're adding additional tags in order to
get it to display in a web page. You're changing the
functionality beyond what is referenced in the web page
to inport sone understandi ng beyond what it specifically
says and is referenced for.

Q " mconfused. | thought you said that this
was included as an exanple and that it would necessarily
i ncl ude ot her things.

A No. What |I'msaying is the sentence before it
says "In one exanple the executable instructions for
video playing may include.” It's included as exenplary,
it's included as a code segnent, it's not intended to
convey neani ng beyond what it's used for, and to read

nore in to what this code snippet does, to try and build
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a web page around it that's inconsistent with other
functionality that's described, | think, is inaccurate.

Q So with respect to this nedia player, code
sni ppet at the top of page 7, what other functionality
Is described that's inconsistent wwth anything that |
j ust asked you?

A What is inconsistent is it's not a conplete
web page. It's not clear what a browser would do, if
you just entered this snippet into a page and | oaded it.

Whet her or not this page -- or this snippet
could be included in a page and made to automatically
| oad or not is not the relevant point that Nassiri is
pointing to it for. And Nassiri identifies the use of
| -franes, and a person of skill in the art would
understand what |-franmes were capabl e of doing, as
further confirmed by Bradford.

Q | feel like you're telling me a | ot of about
what Nassiri intended, and I'mreally just asking if you
drop this code snippet into a basic HTM. tag that -- or
HTML page that otherwise will load in a browser, can you
really not tell me howthat I-frane is going to behave
in the way that it's witten?

MR. McDOLE: (bjection. Asked and answered.

THE WTNESS: So the first thing, |I'm not

trying to tell you what Nassiri intended. Wat |'m
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telling you is Nassiri says in one exanple the
executabl e instructions for video playing may incl ude.

It's included in the paragraph where there are
ot her exanples, and it's described in the context of
other functionality for Nassiri. Wat that specific
code would do is an exanpl e of executable instructions
for video playing.

Whet her or not that code would do additiona
thi ngs or have additional characteristics, it's not
bei ng descri bed that way. How that code woul d function
in practice woul d depend on what the code around it
does. You asked if there were exanples of where this
code would not result in an automatically | oaded pl ayer
and | gave you sone. |In other instances it m ght,
dependi ng on how that code was used in a web page.

The point would be that Nassiri is describing
that code as executable instructions for video playing.
In sone scenarios it mght lead to an automatically
| oaded pl ayer, in other instances it mght not. |It's
not being offered for that proposition by Nassiri as an
exanpl e of one way or the other. The functionality of
whet her or not code could be | oaded and executed
automatically is described el sewhere in the
speci fication.

BY MR ROBI NSON:
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Q Par agraph 57 says: "The video player may be
di spl ayed on a stand-al one site or other
content-providing application, or nay in some exanples
be enbedded in an enterprise's own site or other
content-providing application.”

Does the code snippet at the top of paragraph
7 that follows -- or top of page 7 that follows
paragraph 57, is that an exanple of a way to enbed t hat
in a web page?

A It's an exanpl e of executable instructions for
video playing that may be included in a web page. It's
one exanple, as Nassiri says.

MR. ROBINSON: W have been going for about an
hour. Let's take another quick bathroom break.

(Recess: 11:17 a.m - 11:28 a.m)
BY MR ROBI NSON

Q Dr. Alneroth, taking a step back, | think that
we established a |little earlier that a digital video
file that conplies with the MPEG standard, as of My of
2012, woul d include an MPEG contai ner and sone video
content encoded in accordance with the MPEG standard.

I's that accurate?

A Wth respect to the container, since we didn't

| ook at the standard to see whether or not the concept

of a container was sonething that was required in al
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files or not, | don't think I can say one way or another
sitting here without the benefit of |ooking at that
st andar d.

Wth respect to whether or not it has content,
it was essentially circular in the sense that if you
assunmed in your hypothetical there was content to
encode, and it was encoded, then that encoded content
woul d be in the results. Whether it could be stored in
afileis one possibility. It could be streaned is
anot her option. | nean that's kind of the
characteristic of MPEG or MPEG 4, as an exanple within
the famly.

Q So a dot MPG file that includes video content,
the video content would typically be encoded in
accordance with the MPEG standard, if the dot MPG file
conplies with that standard, is that correct?

A I f my understandi ng of your question is
accurate, you've essentially nade it circular. |'m not
sure what you're asking ne other than to confirmthat
the assunptions in your question are true.

Q | guess I'mtrying to figure out as of My
2012, given your experience, what was typical of dot MPG
files at the time? Certainly there nust have been
exceptions, but what was typical of dot MPG files?

MR. McDOLE: (bjection. Form
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THE WTNESS: So the question of what is
typical sort of depends on what you nean by "typical."
| mean, is it comon or required or necessary? | nean
there's a lot of variability in what an MPEG file coul d
be. There's even the msdirection of whether or not MG
stands for an MPEG file or what it could represent. W
sort of went through that in the first hour of the
deposi tion.

If you're asking if you have an MPEG file
what's in that file, | nmean ultimately it depends. In
sone instances you can create files that can be used to
stream you can nove that file around as an object by
downl oading it. | nean it's really the power of the
programm ng and the flexibility of programm ng what you
can do with this content.

It makes perfect sense to apply an MPEG
encoder to a source of consent. The source could cone
froma file, it could cone froma live stream it could
cone froman external source |like a DVD. You can take
the result of that encoding, you can streamit, you can
downl oad it, you can progressively download it, you can
streamit with buffering.

And at the receiver, you can take the result
of that, store it inits file, you can consune it and

display it, you can do both, you can transcode it, you
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can encrypt it.

| nmean it's pretty straightforward
functionality and capability and progranm ng as to what
you do with content as it's encoded, decoded,
transformed, conpressed, deconpressed from origination
to consunption.

One last point. | know that was |ong, but
what's in an MPEG fil e depends on where it comes from
how it gets there, what's done with it when it gets
there, and so when you try and boil it down to kind of
fundanental ly what has to be there, then we start
tal ki ng about kind of very broad statenents |ike, well,
if an MPEG file and it's got the right extension and it
has content, then it's sonmething that can be decoded by
an MPEG pl ayer, sonething that was encoded by an MPEG
encoder and generally would neet the requirenents of the
standard such that what was produced coul d be consuned.
BY MR ROBI NSON:

Q In May of 2012, was there so nuch variability
in MPEGfiles that it's inpossible to say that they had
any common conponents or characteristics?

A There is certainly variability within the
standard. It creates a variety of options with respect
to the structure of the file, the quality at which the

encodi ng takes place, but regardless of the variability,
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in order to adhere to the standard, what's produced nust
be decodabl e by a decoder that neets the standard.

To try and identify common characteristics or
structure or conponents, whatever terns you want to use
for that and whatever criterion you want to use for
establishing the threshold for what's comon versus
what's possi ble versus what's |ikely versus what a
sanpling of encoded files in that tinmeframe would have
reveal ed, the best way to identify those, separating out
just doing a sanpling of files fromthe 2011-2012
timefrane, would be to | ook at the standard. Certainly
there m ght be conmmon structural conponents.

Most of ny recollection is around the process
of sanpling, how tenporal conpression and spati al
conpression can take place, the creation of a discrete
cosign transform the use of Huffman encodi ng,
run-1ength encoding, the use of |-, P- and B-franmes to
achi eve greater degrees of conpression, the algorithmc
el ements for how the encodi ng takes place. Those are
really kind of the inportant distinctive aspects of
MPEG.

How it's structured, how the bits are ordered
within a file or a streamisn't sonething that | have
menorized, and | think it's described in the standard.

It's easy enough to reference.
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Q What are the differences between |-, P- and
B-frames?
A So an I-frame is an intra-encoded frane,

nmeaning it doesn't rely on other frames around it.

A P-frane is the progressive, the encoded
frame, which neans it depends on I-franes. It achieves
better conpression through tenporal redundancy, neaning
if you' re doing 30 franmes a second, there are likely
aspects in the second frame one thirtieth of a second
|ater that's very simlar, and by only encodi ng the
di fferences you can significantly reduce the size of the
vi deo.

And then a B-franme is bidirectional, so it can
rely on both forward and backward simlarities in
interpreting the differences between the franes is what

is called "error,"” and then encoding that error so that
a franme can be created or reconstructed by adding that
error back into the base franes.

Are those unique to the MPEG st andard?

No.

Are they consistent with the MPEG st andard?

> O > O

' mnot sure what you nean, "consistent."
It's a concept that's used in the encoding
process within MPEG in nost versions of MPEG

potentially all, but there's a nunber of different MPEG
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standards so | just have to go back and doubl e-check.

Q But the MPEG standard, generally speaking,
enconpasses or doesn't exclude the use of |-, P- and
B-franes as you' ve just described then?

A MPEG the encodi ng process generally uses |-,
P- and B-franes.

Q A nonment ago you nentioned that a -- | think
it was the P-frane, as an exanple could be one thirtieth
of a second after the I-frane. Does that correspond to
a frame rate of 30 franes per second?

A If frames are separated by one thirtieth of a
second, that's 30 frames per second.

Q And that was, in fact, what you were
referenci ng when you said one thirtieth of a second?

A That was the exanpl e.

Q Are there other frame rates at which digital
vi deo can be encoded wthin the MPEG st andard?

A I'mal nost certain that the answer is yes.

Q Are there other ways in the MPEG standard of

varying file size in the encodi ng?

A Yes.
Q Can you give nme other exanples of those?
A Resolution is an exanple. The quanti zation

| evel s i s anot her exanpl e.

MPEG tends to be what's called an asymetric
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encode- decode, neani ng you can put nore effort into the
encode process. So, for exanple, you can | ook farther
afield of where an object in a video occurs to determ ne
if it's noved a significant difference so that you can
still achieve spatial redundancy.

So an exanple would be if you' re |looking at a
tal ki ng head newscaster, you don't have to | ook very far
for differences and to find the differences from one
franme to the next. If you're in a close-up shot of a
football noving through the air, if you allow the
encoder to |ook further afield for the object, then the
error that you can encode still saves you resulting size
of the stream

So those are sone of the considerations that
you can adjust to affect the size of either a streamor
the ultimate size of a file.

Q So | ooking farther afield, is that
guanti zati on?

A No.

Q What' s quanti zati on?

A Quanti zation is you are converting a
fundanental | y anal og process into a digital process and
it requires sanpling. So if you think about -- this
wor ks for nusic as well. Misic is a continuous

waveform but you have to associate with it a set of
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bits. |If you' re using 16 bits for sanpling, then when
you take a sanple it has to be associated with one of
the bit val ues.

The di fference between the actual sanple val ue
and the digital value is called "quantization noise."
The further the values are spaced apart, the nore noise
that you have and the greater |oss of accuracy in the
conpressed signal, but if you can use eight bits for an
encodi ng instead of 16, then you can greatly increase
t he conpression, so by varying the quantization | evels,
how many bits you do for each sanple, you can adjust the
qual ity.

There's al so hierarchical video encodi ng where
you have multiple layers of quality. |It's becone a
fairly robust field in terns of how you can dynam cally
adj ust the output rate of the encoder.

Q And all of these variations are included in
t he MPEG st andar d?

A Many of themare. Many of them are included
as the MPEG standard has evolved. | think MPEG 1 was in
1992, MPEG 2 was shortly after that, MPEG 4, MPEG 7,
MPEG 21, it's continued to evolve at intervals over the
| ast al nost 30 years.

Q Were the variations that you just described

i ncluded in the MPEG 4 standard?
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A | woul d have to go back and check. | know at
| east sone of them were.

Q Do you know whi ch of them were?

A Not off the top of ny head.

Q Par agraph 158 of your declaration, you explain
that "a POSI TA woul d have recogni zed that it would be
beneficial to transmt a series video as a streamas it
is being recorded in accordance with Bradford' s teaching
because it woul d obviate the need to save the video in
multiple files before transmtting, which again is
undesi rabl e because it needlessly utilizes conputer
resources and tine."

How woul d it have worked to save the video in
multiple files before transmtting? |Is that sonething
that was done at that tine?

MR. McDOLE: Objection to form

THE WTNESS: One of the ways of getting
around the delay of doing all of the encoding and
conpression in creating a file and delivering a file is
to streamit.

There's another option which is essentially

streaming it, but what's called "chunking," just -- it's
not really called "chunking”" as a termof art, it's the
termthat |'ve used where you can record pieces of the

vi deo, you can store it as files and then transfer the
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files and then reconstruct the files at the receiver, or
you can watch themas files. So for exanple, HITP
stream ng today works simlar to that, where you don't
request the entire file, you just request a segnent of
the file.

So the point that's being nade here is with
stream ng you obviate the need to do this kind of create
a chunk, store it to a file and then transfer the file.
Even that is an inplenentation of stream ng where you're
able to deliver and use the content before you've
finished the encoding process, either for a live or
pre-stored stream
BY MR ROBI NSON:

Q Meaning if you' ve got a chunk saved as a
smaller file, you can just send that chunk and the end
user can watch it without having to downl oad the entire
video, is that correct?

A That's a simlar exanple of what you can do.

Q | thought that was one of the exanples that
you just nentioned.

A See, again, how you do the encoding is really
I ndependent of how you do the receiving or playing or
storing. | nean, really, the conpressing side works to
generate the video. It can either do so as a stream or

into a single file or into subdivisions of files.
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And then the next i1independent step is what do
you do with that content? You can encapsulate it in UDT
and streamit, you can encapsulate it in TCP and stream
it, you can downl oad the snaller versions of the files,
which if you do that one after the other and then
consune the files at the other end | ooks a lot |ike
streaming. It would be characterized as stream ng, |
think, in nost instances, and that's independent of what
happens at the receiver.

The receiver can receive streaned packets,
streanmed chunks, downl oaded chunks, the entire
downl oaded file, store it to a single file, store it to
chunks, play it out to a user. The flexibility of the
encoders, the transm ssion protocols are all such that
you can have any of that capability at basically the
generation, the transm ssion or the reception portions
of the process.

Q And those options were available in My of
20127

A Yes. | mean we were experinenting with these
different techniques in the late '90s. | wote papers
on how to do this stuff in 1997.

Q Wul d you take a | ook at Nassiri, the pages
with Figures 3 and 4 on it, please.

A kay.
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Q Which of these interfaces is included in the
| -franme exanple, the I-frane discussed at page 2 at
par agraph 19?

A So there's two places | can | ook to answer
that question. For the dependent clains that tal k about
user controls, | believe these are cited to as exanpl es,
and so | can ook in the declaration. | think it's
addressed there.

The other thing that | can also do is find in
the specification where it's describing Figures 3 and 4,
and that |ooks to start in about paragraph 37.

In | ooking at those paragraphs, starting at
37 -- I'"'msort of trying to read them quickly. Unless
you want to point nme to sonething specific, | don't
recall where it says if there's alimtation with
respect to either Figure 3 or 4 as to what can be used
in the functionality associated with paragraph 19. |
mean, if anything, it's describing what a user interface
m ght | ook |i ke and what kinds of buttons and features
that m ght be used within an interface, and then |
basically go through that analysis in the declaration.

Q Does Nassiri say somewhere that the interface
of Figure 3 or Figure 4 could be included in the I-frame
that's descri bed on page 2, paragraph 19?

A. | don't recall. | nean | don't have Nassiri
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nmenorized. | could look through it and see.

Basically the other thing | would do is
just -- | nmean |I've set forth the opinions in the
decl aration for why those figures and that functionality
woul d be di scl osed or taught to a person of skill in the
art. | can find that section of the declaration and
wal kK you through the reasoning, if you want, but | think
it's in there.

Q I n paragraph 24 --

A Nassiri?

Q Sorry, paragraph 204 of your declaration, you
say that "A PCSI TA woul d have understood and it would
have been obvi ous that because a web page can only
di splay a finite nunber of videos, the video files with
greatest nunber of views will be selected for display on
the second web page.”

Wiy is it that a web page can only display a
finite nunber of videos?

A There's both practical [imtations as well as
desi gn consi derati ons.

From a design consideration, it's pretty nuch
a wel | -understood concept, to order pages and to have
mul ti pl e pages based on content. You know, if you think
about Google, for exanple, it puts a finite nunber of

search results on a first page and then identifies
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multiple pages. |If you' re |ooking through YouTube, if
you're | ooking through a catalog, it's pretty nmuch a
design principle that you don't put every single video
file onto a single page.
From a practical consideration, let's say you

di splay for the user 10 videos. |If you think about the
chal | enges and the overhead of displaying a web page
with 50 mllion videos and having |inks and tags and
t hunbnail s and i nformati on descri bi ng each of those
vi deos, the anmount of time to downl oad that page, to
create that page on the server side, there's no
expectation that a user would look at all 50 mllion of
those, so the idea that you have an ordering to the web
pages and then use web pages -- sorry, an ordering to
the videos and then have nultiple web pages to divide up
those video files is exactly as this section talks
about, supported in the context of what's disclosed and
obvi ous for the reasons |'ve just described and included
in the declaration.

Q So | think what you just described is a limt
to the nunber of videos that can be displ ayed
si mul taneously on a single web page. |f you have one
vi deo pl ayer, you can play all of the videos through a
singl e video player, can't you, it would just be back to

back?
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A Is it possible? | nmean | think you could
certainly program sonething that way. It wouldn't be
desirable for the reasons that are set forth in these
par agr aphs.

Q Is it your understanding that -- if you flip
back to page 92, in between paragraph 205 and 206 of
your declaration, is it your understandi ng that the
first web page is limted to a single instance of the
first web page, or could the first web page be displ ayed
to multiple users at once?

A | didn't understand the question.

Q Well, could the first web page be displayed in
multiple instances or is each tinme you display a web
page, is that the only web page?

A Are you aski ng about what Nassiri discloses?

Q ' m aski ng about what this claimrequires.

A Ch, okay.

MR. McDOLE: Objection to form
BY MR ROBI NSON:

Q What is your understanding of what this claim

requires?

MR. McDOLE: Sane objection.

THE WTNESS: | don't see in the limtation
6.1 or 6.2 anything that tal ks about whether or not the

sane web page can be provided to nmultiple users or not.
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| don't really understand how your question would relate
to the claim | nean, it's a dependent claim | don't
know if you're referencing sonething fromCaimb5 or
sonet hing | ater

| mean ultimately the best that | can say is
|"ve | ooked at Nassiri and identified what | think
di scloses the limtation. |f there's other
characteristics or pernutations about the claim | nean
I haven't tried to address those here.
BY MR ROBI NSON:

Q On page 86, ClaimElenment 3. 3.

Ckay.

Q It follows from3.2. 3.2 says "providing,
usi ng nedi a player software on the video nanagenent
server system the stored video file for display."”

And then 3.3 says "within a plurality of
di spl ayed i nstances of one or nore web pages hosted on
one or nore web server systens."

Does that suggest that a single web page can
be displayed in nultiple instances?

A Again, I'mnot sure with respect to the
requi rements of the claimsort of what the claimscope
I's, what could be within the scope of the claimversus
not, whether if sone hypothetical systemwhere there's

different web pages with different video instances would
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nmeet the limtation or whether or not it has to be the
sane.
What | pointed to again is what | think

Nassiri discloses and why Nassiri woul d disclose the
limtation. | don't see Nassiri describing its system
in away that requires ne to analyze the claimto
determne its scope with any nore specificity than
what ' s descri bed here.

Q If you have a web page that enbeds a nedi a
pl ayer and that web page is displayed to 50 people in 50
I nstances, or even nore people in nore instances,
there's no natural limt to the nunber of videos that
can be displayed through that first web page, is there?

A | don't understand from your question if
you' re asking about within that single enbedded video
just playing one video after another after another after
another. |If that's what you're asking about, then
certainly you could create a web page where, assum ng
the network is working, the server is operating, the
client device is operating correctly that you couldn't
programa web page with the right instructions so that
after one video was done being played, the next one
woul d be queued up and then you just repeat that process
until sonethi ng happens.

Q And in fact --
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A Sorry, let nme finish.

Q Sorry.

A You could certainly create a programt hat
woul d do that.

Q And in fact, with an enbedded nedi a pl ayer
there's no requirenent that the nmedia player play the
sanme video in each instance of the web page, is there?

MR. McDOLE: Objection to form

THE W TNESS: Your question asked about a
requirenment. |'mnot sure | understand how that word is
used in this context.

Simlar to banner ads, the HTM. that executes
on nmy conputer is identical to the HTM. that would
execute on sonebody el se's conputer, and yet | would see
a different ad because of the interplay in what gets
executed. | don't know that anything about that
description ties into a requirenent, but again it sort
of boils down to how you do the progranmm ng, how the
server operates on the back end, how the systemis
configured, et cetera.

BY MR ROBI NSON:

Q So let me ask this a slightly different way
based | think on what | think you just said.

If you' ve got a nedia player enbedded in a web

page, you can have two different instances of that web
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page bei ng displayed in which the nedia player is
pl aying different videos in each instance of the web
page?

A | don't hear anything in your question that
descri bes a scenario that couldn't be acconplished by
sonme programm ng.

Q Ckay.

A It sort of is a testanent to the capability
and diversity of progranm ng | anguages.

Q And that was true as of May of 2012, correct?

A That you could create a systemthat plays a
different video in different enbedded players? Sure.

MR ROBINSON: It's about 12:10. Wy don't we
take a quick lunch break.

(Recess: 12:11 p.m - 1:01 p.m)
BY MR ROBI NSON:

Q What's the difference between a browser
plug-in and a browser extension?

A I"'mtrying to think of where any differences
woul d be relevant in the context of the declaration and
why | woul d think about that question. They are simlar
except for the way that they are inplenented and the
capabilities that are offered through the browser.
Beyond that is a difference -- there isn't anything

really relevant to the IPR, so --
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Q What are the differences in how they're

i npl enent ed?

A They have different security access for what
they can do within the browser context. | think if you
want to get into any sort of specifics, |I'd have to go

| ook and conpare them Like | said, it's not really an
I ssue that came up in the context of the declaration, so
it wasn't really sonmething | focused on trying to

addr ess.

Q You nentioned differences in functionality.
What are those differences?

A It depends. It conpletely depends. It
depends on the browser environnent, the capabilities of
the extensions. | don't think there's really a
definitive list on what their different capabilities
woul d be.

Q Is it fair to say that either would be a
sof tware package that is downl oaded and operated w thin
the browser environnment |ocally?

A | don't know that that's accurate for both.
I'd have to double-check. | think, as | testified to,
the perm ssions of what you can do within the context of
a browser are different, but again |I'd have to go | ook
it up to see. It's just not sonething |I investigated in

the context of this declaration.
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Q So you said you don't know that it's accurate
for both. Do you know that it's accurate for one or the
ot her ?

A No. | think you' re describing themin a way
that | believe there are differences. |'d have to go
| ook. Again, it's not sonmething that came up in the
context of this declaration, so |I'd have to give it sone
t hought and do sone additional research to see.

Q |'"mgoing to hand you a copy of Twitter's
Exhi bit 1012. 1Is that the Lerman reference that's
addressed in your declarations?

A It is.

Q This Lerman reference describes both browser
pl ug-ins and browser extensions and is relied on in your
decl arati on as suggesting video editing functions.

Is there any difference between the browser
extensi on and browser plug-ins that Lerman descri bes?

A First of all, there was a preanble to that
guestion. |I'mnot sure that that's accurate. |
primarily relied on the references as described in the
declaration for video editing functions. | don't recall
the clainms identifying one inplenentation versus
another. Certainly we can |ook at Lerman and see what
it says about plug-ins versus extensions. | don't

recal |l anything being relevant as a distinction, but |
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woul d defer to what's described in the declaration.

Q Your declaration actually references both
browser extensions and browser plug-ins. |Is there a
di fference between those two things, as described in
Ler man?

A You'd have to point ne to where in the
declaration it's referenced and where in Lerman it's
descri bed that would rai se whether or not there's a
di stinction.

Q Well, Lerman is addressed in your declaration
starting at paragraph 266, at least in the declaration
for Clainms 1 through 19 of the '997 patent.

I n paragraph 267 it quotes sone | anguage about
a browser extension, and in paragraph 269 it references
a browser plug-in. |Is there any difference between
those two things that you considered for purposes of
your anal ysis?

A What | can say is | considered the reference.
| didn't recall there being any distinction in the
clainms for which Lerman was used as a reference where it
mat t ered whether or not the video editing functions were
provi ded in sonme specifically inplenented way.

Q You repeatedly in these paragraphs quote the
| anguage from Lerman that says "sel f-contai ned

enbeddabl e software conponent." Lerman descri bes that
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bei ng "a sel f-contai ned enbeddabl e software conponent
that, whether in the formof a plug-in or an extension,
I s downl oaded and operates locally in the browser
envi ronnent . "

Is that accurate?

A If you're asking about what's described in --
or quoting from Lernman, you'd have to point ne to where
it's saying that in Lerman. | see in paragraph 269 it
tal ks about the self-contai ned enbedded software
conponent. | agree that that's cited there, and in 268
as well.

Q So 268, it says: "Specifically, Lerman
di scl oses 'plug-in software' installed to a user's
browser enabling users to drag and drop video files for
I mredi ate extraction, or edit and post a video file to a
website 122 or other |ocation accessible through the
networ k user interface."

That seens to state that Lerman's software is
installed to the user's browser.

A Yeah. | think what you're -- I'mnot sure if
you' re m sunderstandi ng about what |I'mrelying on Lernman
for or reading nore into the conbination than | was
descri bi ng.

Lerman describes video editing functionality

in a variety of ways and used in a variety of different
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I nstances. \Wat | described in the declaration is that
this kind of video editing functionality is sonething
that woul d have been known to a person of skill in the
art, was used in these kinds of applications, and so
used specifically in editing videos that had been
received.

It doesn't have to rise to the |evel of
whet her or not those video editing functions were as an
extension or as a plug-in or wasn't sonething that had
to specifically be conbined into the system it was the
functionality and the capability for that specific type
of system

The reality is that a person of skill in the
art woul d have understood that you could inplenent it in
a variety of different ways, and by 2012 video editing
capability existed in a wide array of tools.

MR, ROBINSON: [I'mgoing to object to that

entire answer as non-responsive.

MR. McDOLE: | disagree.
MR. ROBINSON: | don't know how | could have
m sread or m sunderstood anything. | literally just

read your words back to you fromthis sentence in 268.
Q Does it say that the plug-in software is
installed in a user's browser?

MR. McDOLE: (bjection. Asked and answered.
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THE WTNESS: That's part of what it says in
paragraph 68. It's not the extent of what that sentence
that you have partially read from says.

BY MR ROBI NSON:

Q Just to be clear, that's paragraph 268,
correct?

A It is.

Q kay. So if that plug-in software is
installed to a user's browser, any editing that that
software woul d provide is locally, correct?

A In the instance or the place and where that
functionality was installed, that's where that
capability woul d be provided.

Q I'"'mgoing to hand you what's been marked as
Twitter's Exhibit 1017.

Is that the docunent that's referred to in
your declarations as Tosh. 0?

A | believe it is.

Q Does Tosh. O describe the autonmated sel ection
of videos for inclusion in a tel evision progranf

A Wul d you repeat the question.

Q Does Tosh. 0 describe the autonated sel ection
of videos for inclusion in a television progranf

A | don't recall that it specifically describes

that concept. That's not really why I"'mrelying on it.
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Q Did you just review Tosh. 0?

A | did.

Q Does it describe the autonated sel ection of
videos for inclusion in a tel evision progranf?

MR. McDOLE: (bjection. Asked and answered.
THE WTNESS: It's hard to say. 1|'d have to
go through and | ook at it again.
BY MR ROBI NSON:

Q Take your tine.

A It's not really why | relied on the reference.
Whet her it woul d support such a concept -- | nmean | can
certainly try and reread it and do the analysis on the
fly for you. Do you want ne to do that?

Q Yes, pl ease.

A | see where it describes what the process is,
it describes what sone of the criterion are that are
used for what videos are selected, but it doesn't go
into the details as to what the process is exactly.

Q Do you see on page 3, the third full paragraph
in the left colum where it says "The scouring of
YouTube takes two full-time researchers who spend nost
of their tine on-line searching for the worst and the
wei rdest and the funniest clips"?

A | do see that.

Q Doesn't that suggest that two full-tinme
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researchers manual ly revi ew videos on YouTube?
A That's part of it. But | nmean there are lots

of different videos on-line. Wether or not they use an

aut omat ed process to capture videos -- | nean, there's a
set of criteria on page 2 -- short, good quality, |egal
to put on TV. It just doesn't go into the details about

what the process exactly is, whether there's an
automated portion of it. | mean ultimately it says what
It says about what the process is.

Q The paragraph on page 3, though, | nean
suggests at the very least that two full-tine
researchers manual ly review these videos to find the
wor st and the weirdest and the funniest.

MR. McDOLE: (Objection. Form
BY MR ROBI NSON:

Q That part is manual, isn't it?

A Well, it doesn't say, does it? | nean it says
that you have two full-tine researchers who scour the
internet. They can use automated tools to help
det erm ne popul ar videos and then pull those in and then
wat ch them and add themto a database, as described in
t he next paragraph.

It just doesn't get into the details about how
they do the scouring. It doesn't say you have two

researchers who go to YouTube and just click randomy
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t hrough vi deos and determ ne whether or not they're
appropriate, whether they have automated tools to help
themor | ook for keywords or tags or quality checks
before they even review them You haven't really
defined whether in order to be automated or automatic
every single part of the process has to be autonated or
not. The best | can say is it says what it says.

Q Are you aware of any software that was
avail able in May of 2012 that would have identified the
wor st or the weirdest or the funniest clips, both
intentionally and unintentionally funny?

A Yeah, that's -- | don't have an encycl opedic
knowl edge of all software that existed, and as |
testified to earlier, those aren't the only criterion
that are used. Focusing even there, that's not to
suggest that sone part of the process m ght not be
automated. Again, it doesn't say what the details of
the process are. |It's providing a context, and | nean
as to what's required by the claim | think it's a
sufficient disclosure.

Q In fact, it doesn't even say that users submt
their videos to Tosh.0, does it?

A Again, | think the reference says what it
says. It doesn't say that they don't. |If you're

| ooki ng at YouTube, the videos could be submtted by

Lexitas Page 99 of 132



Kevin C. Almeroth, Ph.D. 100

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

users. |If you have automated tools that then | ook

t hrough those videos, there's a variety of techni ques
that can be brought to bear, and even the discl osure
that's here is sufficient totie it into the clains and
the limtations for which I've relied on it.

Q Have you ever watched Tosh. 0?

A I m ght have at sone point.

Q As you sit here today, do you have any
specific recollection of having ever watched Tosh. 0?

A Not sonething specific. |1'msure |'ve watched
it at sone point. Again, | couldn't give you a catal og
of every show that | have watched or video clip,
especially fromfive or six years ago.

Q Can you tell me what network Tosh.0 was on?

A Conedy Central.

Q Did you have to read the article to answer

t hat questi on?

A | certainly |l ooked at the article to confirm
it. I'mnot sure that it really nmatters whet her
recall it or not, but that's fine.

Q You nentioned earlier that varying the
resolution is one way to affect the file size of a
digital video file. 1s there a m ninmumresolution
that's required for traditional television programmng?

A. First of all, | don't think |I characterized
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resol ution as being specifically for files. | was
careful to talk about it being sonmething you would apply
to streaned video as well.

As for a mnimumresolution size, it depends
again on what the test is, right? There's an
understanding that TVin the U S. is 525 scanned |ines
at alnost 30 franes a second, and you can encode t hat
with MPEG 1. That was often cited as kind of the one of
the goals for MPEG 1, to be able to encode NTSC vi deo.
| think there's a corresponding resolution for it.

Il wouldn't interpret or identify that
resolution as being the mninmumresolution. |t mean,
you can down sanple, downsize, have thunbnail videos.
nmean, it depends. | don't know that there's an
authority on what it would have to be.

Q Do you know what the resolution is that you
just nentioned in the NTSC?

A For NTSC video, | don't renenber what it is.
| don't renenber.

Q Have you ever worked at a tel evision network?

A Not as an enployee. | have coll aborated with
t el evi si on networks.

Q Do you know whet her persons of ordinary skil
in the television arts would understand there to be a

mninmumresolution for traditional television
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br oadcasti ng?

A "' mnot sure what |evel of skill you're

attributing to that person.

| ndependent of that, you talk about a -- I'm
not sure exactly how you phrased it, sonme sort of
mninmumquality level. For what objective? |'mjust
not sure what you're asking.

Q Tosh. 0 explains that they will only consider
hi gh-definition videos for inclusion in the Tosh.O
tel evision program Do you know if that's consi stent
across traditional television progranm ng in general ?

A Sorry, where does it say that? | see on the
second page the discussion of good quality in that |ast
col um.

Q Just after that, "repeating his preference for
hi gh-definition video."

A Ckay, so that's a preference for
hi gh-definition video from M. Tosh.

Q It's his show, isn't it?

A Look, I"'mjust saying it says it's his
preference, and so I'mnot sure how you get fromthat to
anyt hing el se but a description of what his preference
I S.

Q Is there a resol ution bel ow which you woul d

expect television networks to reject videos?
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A | don't have --
MR. McDOLE: (Objection. Form
THE WTNESS: -- really an understandi ng of
what that question is asking. Wat show, who is making
t he deci sions?
BY MR ROBI NSON:
Q You have experience in nmulticasting tel evision
programm ng, correct?
A | do.
Q Do you recall the resolution of
standard-definition video that was broadcast through the

mul ti cast systenf

A When you say "standard definition,” |'m not
sure what you're referring to. | nean these standards
allow a variety of resolutions. W used one in
particul ar when we did the encoding. | don't renenber
what that resolution was. It mght be in one of the
papers that | wote.

Q Is that the only resolution that you used when

encodi ng tel evi sion progranm ng?

A Li kely not.

Q If Nassiri's videos were, say,
600- pi xel - by-800- pi xel resolution, do you think that
woul d be sufficient for inclusion in Tosh.0?

A It's hard to say. | don't think you can
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definitively say that it wouldn't, but as a

hypot hetical, it doesn't really provide gui dance on
whet her or not there would have been a notivation to
conmbi ne those references.

Maybe this goes to your question earlier. It
isn't that Nassiri is limted in one way and Tosh.0 is
limted in another way such that those don't overlap
such that that would | ead a person skilled in the art
not to consider those references as being related to
each ot her or conbi nabl e.

Q If Nassiri's video were 200 pixels by 250

pi xel s, would that be too small for inclusion in Tosh.0?

A | think you' d have to ask M. Tosh. | suspect

it would probably depend on other factors. Again, it
doesn't say -- you're asking about a hypotheti cal
system | don't see in Nassiri where it's limting it
one way or anot her.

Q Is there no lower |imt to the resolution at
whi ch a video woul d becone so pi xel ated or uncl ear that
you woul dn't put it on TV?

MR. McDOLE: (bjection to form
THE WTNESS: | suppose that would be up to
the producers or devel opers of the TV show. Again,

where you draw that threshold isn't relevant to the

notivation to conbi ne these references in the context of
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what they are actually teaching.
BY MR ROBI NSON:
Q Doesn't M. Tosh's preference for
hi gh-definition video suggest that at some point the

resol ution gets | ow enough that you wouldn't put it on

TV?

MR. McDOLE: (bjection to form

THE WTNESS: Look, | think to a person of
skill in the art |looking at these references, such a

person woul d see the preferences described in the
article and woul d understand the context of these
references for what they actually teach.

In 2012, there's a lot of different variations
in quality. There's nothing specific in these
references that create a barrier to conbining them based
on what resolution or quality levels mght be. The
fundanental ideas of what they offer and what the
resulting conmbination would be is fully consistent with
the variations and quality levels that people of skil
in the art knew about at the tine.

BY MR ROBI NSON:

Q I'"d like you to refer back to your
decl arati on, paragraph 51, specifically.

A Ckay.

Q A person of ordinary skill in the art, network
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architecture, website design and internet application
design. Wat did that person know about producing
traditional television progranmm ng?

A So, for exanple, if you're |ooking at internet
application design and you're | ooking at websites that
are able to provide video, | was a good exanpl e of what
t hat person woul d have understood, and this goes back
even into the md-'90s. W understood what NTSC was,
what PAL was, the different display formats for
vi deoconf erenci ng, the chall enges of doing TV kinds of
services over the internet.

From a user perspective, it's fairly
straightforward to watch the TV and see what you're able
to see. It's a fairly passive experience. So
under st andi ng what you could do and what the chall enges
were in the md-'90s to be able to put that kind of
video onto the internet was the chall enges that needed
to be overcone.

In the intervening years | think people of
skill in the art really only gained expertise in the
different formats that would need to be encoded. The
fact that the MPEG 1 standard nentions NTSC, that the
MPEG 2 standard nentions HDTV, that there were attenpts
to draw parallels between the quality that was on TV and

what coul d be provided over a network and di splayed to a
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user, and then extended through the particul ar two-way
capabilities of the internet.

Q You referenced the NTSC standard again. Wuld
resolution in that be the resolution -- | nean, if that
was the standard, would that be the resolution needed
for inclusion in traditional television programmng?

A So NTSC is an analog format, so it tal ks about
scan lines and frequency, and part of what you need to
be able to do to convert that into an MPEG 1 vi deo
stream you have to deal with the fact that TV is 60
hertz, interlaced, so it will conme up with 30 franes per
second, or 29.97, considering the vertical blanking
interval. | nean those all were considerations for how
you coul d encode NTSC video in a format |ike MPEG

Whet her or not you down-sanpled it, whether
you had a smaller resolution, the fact that you were
going fromanalog to digital, you were still introducing
noise. |It's the sanme kind of consideration people who
listen to records versus CDs |like to claimsonetines
that there's a difference in quality or fidelity, and so
t hese concepts and what you could do with NTSC vi deo and
how you could use it in applications were all things
that people were experinenting with in the md-'90s and
continued to build services on up through and i ncl udi ng

t oday, even.
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Q Does the NTSC standard include a resolution

for the digital video that you just nentioned?

A It's ny recollection that it doesn't. NISCis
not -- or does not contenplate eventually converting
that signal into MPEG | don't know if there was an

addendum or sonet hing that nentions MPEG but MPEG cane
| ater and was an attenpt to build a standard that could
support that |evel of quality.

Q Are you famliar with the resolution of
standard-definition tel evision?

A What standard are you tal king about?
480p, for exanpl e.
General ly, | am
What is that resolution?
| don't renenber exactly what the nunbers are.

Does 640- by-480 sound right?

> O > O > O

It could be, yeah.
Q Any television formats you're aware of that

have a | ower resolution than that?

MR. McDOLE: bjection to form

THE WTNESS: It's kind of apples and oranges
since that's nore of a digital resolution as opposed
to -- I'"'mnot sure how you would translate that into a
nunber of scan lines for an analog format, so --

BY MR ROBI NSON:
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Q Was digital TV not available in 20127

A I"'mtrying to get the negative correct in your
guestion. It was avail able.

Q It was avail abl e?

A Yeah.

Sorry, but | believe there were standards for

it. I'mnot sure if available nmeans you could buy a TV
and tune in for that particular date. 1'd have to
check.

Q Do you know whet her digital video was ever

encoded for broadcast on traditional television
net wor ks?

A "' mnot sure what you're asking, what you nean
by traditional video or traditional broadcast.

Certainly the NST or the TV broadcast networks
that used NTSC, you could use a different encoding. You
could do a digital encoding and still send over the sane
ai rwaves.

Whet her you consider that traditional
tel evi si on, because you then need a decoder for that
particul ar encoded video, I'mnot sure if that then
takes it out of the realmof traditional broadcast
tel evision or not, according to your definition.

Q So you referenced anal og tel evi si on broadcasts

wth a certain nunber of |ines?
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A Ri ght.

Q Do you know whet her digital files were ever
converted into anal og format and broadcast by television
net wor ks?

A |"mnot sure | understand the question. |
think you're asking if you had a digital file, like an
MPEG file, that that was ever converted back into an
anal og signal and then sent over a TV networKk.

If that's the question you' re asking, then I
did that. Part of this interactive nultimedia jukebox
project in 1997, we used multicast to distribute Bugs
Bunny cartoons from TBS. They were encoded, | think it
was H. 261 for the video, sent over the internet and then
decoded and injected on the public access channel at
Ceorgi a Tech.

Q What was the resolution of those digital
vi deos that were sent?

A | don't renenber.

Q When they were broadcast over the public
access network at Georgia Tech, how many |ines of
resolution did the anal og signal include?

MR. McDOLE: bjection to form
THE W TNESS: What was sent over the Georgia
Tech network was NTSC video, to ny recollection.

BY MR ROBI NSON:
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Q Earlier you nentioned sonething called
progressi ve downl oad.

A Yes.

Q Is that the sane as the chunking that you
descri bed?

A It has simlarities, but I don't think it's
the sane. Progressive downl oadi ng can use chunks of
data. |In sone cases they are increasingly larger in
size, sonetines called pyram d broadcasting, so
sonetines it's referred to in different ways.

Q How does progressive downl oadi ng wor k?

A Essentially, you can divide up a file into
chunks, but under the assunption that the bandw dth
avai l able for transm ssion is greater than the bandw dth
of the consuned video, then you can start off with a
smal|l file of data and then increase the size of the
files over tine so that the user builds up a greater
buf fer of data.

Q So the size of the files that an overall file
m ght be divided into for downl oad m ght depend on the
bandw dt h avail abl e for downl oad?

A O it may be statically configured ahead of
time so not dependent on -- the assunption for that kind
of systemto work is that the bandw dth avail able for

transmssion is greater than the consunption rate of the
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video so you have the ability to get ahead.

Q Ckay. But chunking is, maybe, a little nore
primtive in that it doesn't require that assunption?
A It's hard to say. They can overlap in
different ways. The way that we use chunking was, from
nmy recoll ection, they were static-sized units and we
just delivered those on an as-needed basis, one after

t he ot her.

Q When stream ng a video, can the receiving
system determ ne whether there are errors or corrupted
data in the streaned video streanf

A Absol ut el y.

Q How?

A A couple of different ways. There are
protocols like RTP, the real-tinme transport protocol,

t hat includes sequence nunbers, so even if you're
stream ng the video on UDP, the use of RTP gives you
sequence nunbers so you can determ ne m ssed packets.

In some cases, for exanple, |ike with Youtoo,
it uses TCP and so it already has a built-in sequence
nunber mechani sm

And | et nme sort of back up. Wien this work

first started -- and by "this work" | nean generally the
i dea of streaming video in the '90s -- it was all based
on UDP and so you would use a protocol like RTP to
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provi de sequence nunbers, audi o-video synchroni zati on,
that kind of thing. That started in about 1997.

As the internet evolved, at sonme point,
certainly by 2010, if not earlier, conpanies |ike
YouTube and even Real networks -- that was t-u-b-e --
wer e using TCP, because even though TCP didn't deliver
data to the application unless it was delivered in
order, so if a packet was lost it would stop and wait
for a retransm ssion, the speed of the internet was such
that you coul d deliver enough content, start the
pl ay-out wi thout nuch delay and build up enough buffer
that that kind of behavior in TCP didn't cause an
interruption in play-out.

In addition to TCP, RTP, things like errors
are detected by protocol checks on UDP, TCP, IP, and
nost data link [ayer protocols.

Q Is there ever an instance where you're
stream ng a video and sone packets get |ost and the
vi deo just keeps on pl ayi ng?

A Absol ut el y.

Q So in those instances, are those
error-prevention aspects not present or are they just
wai ved in certain instances?

A Well, if you' re using a systemthat's RTP on

top of UDP, generally the encoders and decoders are
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desi gned to be robust to those kind of errors and so

we'll get what is called a screen artifact or in the
audi o you m ght hear the audio cut out briefly. In sone
cases it mght cause pixilation or blockiness. It
happens.

If it's based on top of TCP, then TCP wil|
re-request the delivery of that data and won't deliver
data to the application |layer unless it's in order and
the next data that's expected so you don't see those
ki nds of problens in systens -- in stream ng systens
t hat use TCP.

So for exanple if you watch YouTube, if you
have errors in the network or | ow bandwi dth availability
the streamw ||l be interrupted, it won't continue and it
won't have artifacts. |If you' re doing a UDP-based
stream ng system then the video m ght cut out or
sonething |ike that.

So it depends on the application from
stream ng TV kinds of prograns versus vi deoconferencing,
for exanple. You'll use different protocols, different
support protocols like RTP or RTSP. | nean, those kind
of techniques are pretty well understood or well
understood in 2012.

Q I think you nmentioned a nonent ago that Youtoo

now uses TCP. Wen did that start?
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A | think it was very soon after Youtoo grew
into a sizable platform |'d have to go back and check
whet her -- how nuch of the commercial service ever used
UDP. | think pretty early on they switched to TCP. 1'd

have to check dates to be sure.

Q Are there other services of which you' re aware
stream ng videos to users that don't use TCP?

A Sorry, what tinefrane?

Q 2012 tinmefrane.

A So over time | think that the internet has
i nvol ved to principally using TCP.

There's also the problemthat UDP is sonetines
associ ated wth denial -of-service attacks and bl ocked by
firewalls. | know that tools |ike Real Audi o and
Real Vi deo, which becane services |ike Rhapsody,
originally were UDP based. They made the switch to TCP
at sonme point.

There's really just dozens and dozens of
services and | don't have themall nenorized, if they
used UDP, when they switched to TCP

Now, even on top of TCP there's HITP
streaming. So generally fromthe tinme | started working
on streamng video in 1995 until now and even sort of
stopping in 2011 and 2012, there's just a huge anount of

stream ng bei ng done on the internet.
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Q Usi ng UDP and TCP?

A Yes. So, for exanple, there are sone cable
conpani es today that offer services that are nulticast
based. Milticast is exclusively on top of UDP, so you
have digital video systens in cable conpanies.

In sone cases you al so have universities that
depl oy | PTV-based video distribution where nmulticast is
used. It's alnost exclusively on top of UDP. It was
never designed to work on top of TCP.

Q Part of that sounded |ike you nay have been
tal ki ng about present-day systens still run on UDP. D d
| hear that correctly?

A They are present-day systens. So for exanple
AT&T U-verse runs on top of IP nulticast.

When the 2012 -- |I'd have to go back and check
the dates but it's very possible U verse was an I P
mul ti cast - based system

The other exanple that | have is we were
| ooki ng at doing | PTV-based services using nulticast in
canpuses as part of when | worked in the Internet?2
mul ti cast working group, and | know -- | want to say
that the University of Chicago or Northwestern -- naybe
it was Northwestern that was depl oying an | PTV-based
video distribution network for their canpus.

Q And what is | PTV?
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A | PTV is TV over |P.

Q Does that inply UDP or is that just a generic?

A It can be either. So for particular services
i ke U-verse or what Northwestern was doing, it was
based off of nmulticast. 1In sone cases you can do video
on demand, so one-to-one video distribution that's
called IPTV. That's what is called unicast, so point to
point, and in nost situations -- many situations -- at
| east sone situations -- it's TCP based.

But if you're doing one-to-many distribution
over a cable infrastructure or sonmething like that, it
woul d nostly be UDP based.

Q You' re not backing up and asking for m ssed
packets if you're sending it out to everybody at the
same tinme?

MR. McDOLE: (Objection. bjection to form

THE W TNESS: Those systens are a little bit
nore conplicated. There was a product by M crosoft.
Maybe it was Media Center. | don't renmenber what it
was. But the issue in using IP multicast in those kind
of environnments are responsi veness during channel change
and so what they use is they use a kind of pre-fetch
buffer. So when you switch to a channel, it very
qui ckly sends you a burst of data that allows you to

start watching the channel quickly and then you nerge
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into the nmulticast channel. That initial channel is
sent using TCP, so it's kind of a conplex systemusing a
conbi nati on of techni ques, including sonme streamrepair
aspects.

BY MR, ROBI NSON:

Q So the initial burst is TCP and then after
that it swtches to UDP?

A | think that's right.

Q Where does the streamrepair cone into that?
Is that the TCP piece or the UDP piece?

A | don't renenber for that system The use of
repair packets for nulticast streans was -- that's
pretty widely known as well as a technique for either
reliable delivery of data or specifically in instances
where you want to create files from streaned nedi a.

Q How do repair packets work in streamng TV
mul ticasts |ike that?

A A couple of different ways. So for exanple
you can do satellite-based distribution where you naeke
requests for mssed data via a terrestrial channel.
Those are aggregated into each other or aggregated
toget her and a schedul e of m ssed packets is
r ebr oadcast .

In sone cases, if the systemis not that

| arge, you can create a separate feedback channel to
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request on an individual basis specific mssed packets.
Those kinds of concepts were devel oped in,
probably, the early 2000s.

Q And those are used in live TV?

A It depends. It depends on how nuch of a del ay
is used. So if there's enough tinme to request -- to
identify data as m ssed, request retransm ssion and
receive and use that retransmtted data, then they can
be used in live TV. In sone cases you have the ability
to take advantage of the seven-second delay in the
di stribution of audio and video from broadcast TV.

Q So you need a delay to be able to take
advantage of that in live TV?

A Logically it follows that if you're trying to
do live TV wth mninmal delay and you don't have the
time to receive mssed data, or packets, then the only
benefit of a repair streamwould be if you are
attenpting to record the stream So therefore, for
exanple, that is an application that was contenplated in
the context of things |ike TiVo where you want to store
streaned data. You can do sonething simlar.

Q In a TV nulticast system what file format is
bei ng streaned?

A It's alittle bit of a non sequitur. In sone

I nstances, the encoding is done in realtine, nmeaning
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there isn't really a separate stored file, so like if
you have a football gane, you generally use MPEG 2 for
j ust about nost video distribution these days. This
goes back to the point | made earlier. You have the
ki nd of stream generation, transm ssion and then
reception.

On the creation side, it can cone froma file,
it can conme froma live feed, you can do real-tine video
encodi ng.

And then there's the transm ssion aspect which
streaned, downl oad, buffered, progressive, chunked.
nean, there's a handful of techniques you can use.

And then the reception can be witten to a
file, displayed in realtine, displayed with a del ay, one
or nore of those options.

Q So MPEG 2 is used even today with streamn ng
live TV, did | get that right?

A You can, Yyes.

Q And it actually is used, usually, for
streaming live TV, is that what you sai d?

A There you asked about usually. Anecdotally,
it has been used. Whether they have transitioned to
ot her encoders, it would depend on the system There's
| ots of use of stream ng video today. O her encoding

formats can certainly be used.
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Q | thought you said usually. Wen was the |ast
time that you knew MPEG 2 was being used to streamlive
TV?

A | don't know I could put a specific date on it
or a tinmefrane.

Q After 20127

A Certainly possible.

Q Is there a reason to use MPEG 2 instead of
MPEG- 47

A MPEG 2 was devel oped earlier; MPEG 4 has
different capabilities. |In sone cases, it's just the
| egacy hardware, whoever is doing the distribution
hasn't upgraded or changed or sw tched for whatever
reason.

Q Are there other nanes for stream ng?

A Maybe. You can call it whatever nanme you
want. You can call it "foo," but you' d need sone
context to say that "foo" is essentially what stream ng
is or to call it stream ng.

Q Have you ever called it "foo" before just now?

A | don't know. Probably not.

Q In 2012 were there other names that POSI TAs
used for stream ng?

A | haven't thought to try to answer that
question. Maybe there were. 1'd have to jar ny
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recollection with sone reference or see sone nention of
it.

Q But none that you can recall as you sit here
t oday?

A Just off the top of ny head, no. It's not a
fair characterization of ny opinion because |I'd have to
give it sonme thought before | could say one way or
anot her.

Q I don't think | characterized your opinion. |
think I just asked your opinion as we were sitting here.

A Yeah.

MR. ROBINSON: W have been going a little
over an hour. Let's take a quick bathroom break and
then | think I"'mfairly close to wapping up.

(Recess: 2:07 p.m - 2:15 p.m)

BY MR ROBI NSON:

Q Turn to page 28 of your declaration, please.
I'"'msorry, 128 of your declaration.

A Ckay.

Q So claimelenent 13.5, where it says
"generating a user subm ssion content file using the
recei ved user subm ssion."”

A Yes.

Q What does that nean to you in the context of

this patent?
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A I'"mnot sure what you're asking. | nean, it
says you are generating a user-subm ssion content file
using the received subm ssion, so generating that file
fromwhat's received, fromthe received user subm ssion.

Q That's consistent with the user subm ssion not
yet being a file, isn't it?

A No, not necessarily. | don't think that the
way that that limtation is worded inplies that what has
to have been received was not a file.

Q Wll, if it was a file wouldn't it just say
saving the user-submtted content file?

A There m ght be other things that could be
included in what is created and what's generated. You
could put nmetadata in there, tinme stanps and so you can
generate a user-subm ssion content file fromwhat's
received.

Whet her that includes or has the possibility
of adding information or translating it could be
possible. Al it's saying is that you have to end up
with a user subm ssion content file and you do so based
on having received the user submi ssion. There isn't, in
this limtation, requirenments for howit's done or what
steps have to be taken.

Q Where does the '997 patent describe the

possibilities that you just |isted?
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MR. McDOLE: (bjection to form

THE WTNESS: | don't know if it does or not.
| don't have it nenorized. It mght or mght not. |
was really just describing exanples of what coul d happen
in the context of neeting the limtation.

BY MR ROBI NSON:

Q So the broadest reasonable interpretation is
in light of the specification, correct?

A It is.

Q Can you point to anything in this
speci fication that supports your explanation of how you
interpret that claimfeature?

MR. McDOLE: (bjection to form

THE WTNESS: | haven't tried to | ook at the
specification to see if there's support. | nean, the
ordi nary neani ng of the words "generating," you have a
user subm ssion content file and that that has to be
generated using the received user subm ssion -- | nean,
it doesn't seemlike there's a |ot of confusion over
what that could possibly nean.

I f anything, your question earlier suggesting
that the user subm ssion content file is generated from
sonething that's not a file seens to be reading a
limtation or a requirenent into this limtation that's

not present, so I'mjust really using the ordinary
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nmeani ng of these words. And if you're suggesting
there's sonething else, then that would seemto have a
need for support in the specification as to just what
the ordi nary neani ng of the words are.
BY MR ROBI NSON:

Q So |l think all that adds up to no, you can't
point to anything in the specification to support any of
the possibilities you just descri bed.

MR. McDOLE: (bjection. Form

THE WTNESS: | don't understand the questi on,
t hen, because you asked ne what it could include. |'m
descri bing what a person of skill in the art could

under stand woul d al so be included, other functionality
or possibilities. I'mnot trying to define the scope or
limt of the claim |It's not -- | don't understand how
| would need to find support for what el se could be
I ncluded as neeting this limtation in the specification
itself, so | don't really understand what your question
I s asking.
BY MR ROBI NSON

Q I''mgoing to hand you what has been marked
Twitter Exhibit 1007 in the IPR of clains 20 through 35
of the '997 patent.

A Ckay, | have it.

Q Is that your declaration fromthe '830 | PR?
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A It is.

Q If you could reference paragraphs 2 through 4,
or review paragraphs 2 through 4, please.

A Ckay.

Q It says "conplete listing of the materials you
reviewed in preparing this declaration.”

A It |ooks to be the sane as what we di scussed
for the '829 patent. |1'd have the sanme answer with
respect to this list of materials as | did earlier for
the '829 I PR

Q So if you considered it, it's either listed
here or cited within the text?

A O sone oversight or sonething like that, but
It should be here.

Q Si nce you signed this declaration, have you
di scovered any oversights or things that were omtted?

A Not that I'maware of as | sit here today.
Actually, so Exhibit 1010 for both of these is that
"HTML5 Mastery Semantics.” The exhibit includes a
portion of that book. |1've certainly |Iooked at the
whol e book, so just nake sure that's clear.

Q Anyt hi ng el se?

A | think that's it.

Q Do streaned video -- streaned digital video

files include a container?
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A It depends. They m ght.

Q Depends on what ?

A It depends on the system how it does the
stream ng, what standard it's using.

Q Are there any standards you can think of that
streamthe video file within a container, or streamthe
vi deo content within a container?

A | nmean as | testified to earlier, the concept
of a container can be fairly generic, so whether or not
you can |l ook at a stream ng systemand identify a
contai ner, whether it's the sanme kind of container that
m ght be defined within a particular standard, | nean it
woul d depend.

Q So setting aside whether the MPEG standard
requires the dot MPG container, are you famliar with
dot MPG containers as a possibility?

A CGeneral |y speaki ng.

Q If an MPEG digital video file with video
content is streaned, does the dot MPG contai ner get
streaned with the content?

A I woul d have to doubl e-check the details. |
think you could or couldn't. It depends on how you want
to inplenment the stream ng, what portions you want to be
able to send. M recollection is that sonme of these

standards include optional features to support nore
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robust streamng delivery, so it depends on the

i npl enentation. | nmean | think it's possible either

way, fromny recollection. |'d have to doubl e-check the
standard to see what its recomendation is for how to do
stream whether it's optional or required and just
really the details of the standard.

Q So as we sit here today, it sounds |like you're
not sure either way.

MR. McDOLE: (bjection. Form
THE WTNESS: Not sure either way what?
BY MR, ROBI NSON:

Q Whet her the dot MPG file can be streanmed with
its container?

A As | sit here now, | don't recall whether or
not there's a requirenent in the standard one way or
another, so it boils down to the inplenentation and
whet her it's possible that you could do it both ways.

So what |'muncertain about is, and what | don't recall
Is whether or not there's anything in the standard that
woul d prevent you or would require you to send a
cont ai ner and define exactly what that neans. That part
| don't have nenorized. 1'd have to doubl e-check.

Q Can you say whether one way or the other is
nore conmon?

MR. McDOLE: (bjection. Form
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THE WTNESS: Sitting here now, | don't

believe so. It's not a question | tried to answer in
the context of the declaration. |I'mnot even sure how
you -- what information, how you woul d gather the

information to do sone kind of survey to say one way or
t he ot her.
BY MR ROBI NSON:

Q Can you say whether one way or the other was
nore common in 20127

MR. McDOLE: (Objection. Form

THE WTNESS: | think it's the sanme answer.
["'m not sure what the test for nore conmon woul d be,
what systens are within the denom nator to consider,
whether it's volune or prevalence. | nean, it just
depends. But | nean it's not sonething | tried to
undertake to identify in nmy declaration. | don't think
it has an inpact on what ny concl usions are.

MR. ROBI NSON: Pass the w tness.

MR. McDOLE: W have no questions. W'l
revi ew and reserve signature.

COURT REPORTER: Where shall | send the
original? Wuld you like nme to arrange for review and
si gnat ure?

MR. ROBINSON: Why don't you send it to us and

we'll work wwth himto get it done. And we all want a
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rough.

COURT REPORTER: Yes, but everybody is getting
a rough, both sides.

MR. McDOLE: Yes, rough.

COURT REPORTER: And you want the final rather
qui ckly, by Thursday, | think?

MR. ROBINSON:  Yes, and the rough tonight or
t onor r ow.

COURT REPORTER: Yes, by tonorrow norning.

(The deposition concluded at 2:29 p.m)

--000- -
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DEPONENT' S DECLARATI ON

I, KEVIN C. ALMEROTH Ph. D., hereby decl are:

| have read the foregoing deposition
transcript and identify it as ny own and approve sane.

| decl are under penalty of perjury under the
laws of the State of California that the foregoing

testinony is true and correct.

Dated this day of :

2018, at , California.

KEVIN C. ALMEROTH Ph. D.
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STATE OF CALIFORNIA )

COUNTY OF LOS ANGELES ) Ss.

I, Mark McClure, C.S.R. No. 12203, in
and for the State of California, do hereby certify:

That prior to being examined, the witness named
in the foregoing deposition was by me duly sworn to
testify to the truth, the whole truth, and nothing but the
truth;

That said deposition was taken down by me in
shorthand at the time and place therein named and
thereafter reduced to typewriting under my direction, and
the same is a true, correct, and complete transcript of
said proceedings;

That if the foregoing pertains to the original
transcript of a deposition in a Federal Case, before
completion of the proceedings, review of the transcript
{ } was { } was not required.

I further certify that I am not interested in the
event of the action.

Witness my hand this 20tn _ day of June '

e M%/

Cer fled Shorthand Reporter

for the State of California
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Page 5 Page 7
1 Q. Approximately how many times? 1 that you don't have a clear understanding of the MPEG
2 A. Fifty or so. 2 file format and what it involves?
3 Q. Allright. 1 won't go into a lot of detail 3 A. No, | don't think that's accurate. But
4 with instructions or anything. The one thing | would 4 whether it has components or parts or what structure
5 askis if | ask a question that you don't understand, 5 you're asking about, | just don't have that memorized.
6 please just ask me to repeat it or clarify. 6 The way that the encoding works, generally speaking,
7 A. 1 will do that. 7 across the MPEG family of standards | understand well,
8 Q. Thank you. 8 but the details of the structure of the format | just
9 What is a video file, digitally speaking? 9 don't have memorized.
10 A. I'm not sure what you mean. In what context? 10 Q. So if | have an MPEG-4 file on my computer and
11 Q. Soin the context of a video file that you 11 | want to play it, can you walk me through how it goes
12 might transmit on the internet and watch on the 12 from a file sitting in storage to actually being
13 computer. 13 displayed on the screen?
14 A. It's afairly broad term. I'm not sure | can 14 A. It would depend. There's lots of different
15 give you a definition off the top of my head based on 15 scenarios, potentially. Maybe one scenario would be
16 that context. | can give you some examples, 16 that you have got some sort of player. Windows Media
17 potentially, of what video files might be. 17 Player should play an MPEG-4 file. You can either
18 Q. Let's start with this. Are there particular 18 double-click on the MPEG-4 file icon, you can load it
19 characteristics that digital video files share? 19 through the player through like an open menu.
20 A. It would depend. It would depend on the 20 I mean there's half a dozen, a dozen other
21 context. There might be. | mean | haven't tried to 21 ways of getting a file to appear on the screen.
22 identify any particular -- I'd have to think about it, 22 Q. So at the code level what's happening when you
23 if there would be. 23 double-click that file to play it through Windows Media
24 Q. Let's start with MPEG-4. Does an MPEG-4 video 24 Player?
25 file -- does that have multiple components? 25 A. It would depend on the operating system. As
Page 6 Page 8
1 A. I'm not sure what you mean by "components." 1 one example, there is a file type for the file. The
2 Q. Is there a standard for the MPEG-4 format? 2 operating system associates that with a particular piece
3 A. There is. 3 of software. Once that software is opened, it's passed
4 Q. Are there different parts of an MPEG-4 file 4 information about the file as a result of clicking on
5 that do different things, for example? 5 it, and then, depending on the internals of the
6 A. Your question is a little bit technically 6 software, the file is opened and, | mean, those get into
7 imprecise. The MPEG file -- | don't usually 7 the details of how the software would work.
8 characterize it as doing anything. Usually you might 8 Q. What types of information are passed to the
9 have a decoder that uses the file and then creates a 9 software when you open the file?
10 decoded version of video that can be displayed. 10 A. Again, it depends. Operating system, how it's
11 My recollection, sitting here now, of the 11 configured, how it's set up, what software is associated
12 MPEG-4 standard is certainly the representation that it |12 with it. It might be as simple as the file name. There
13 uses within the file, | think, has different parts. I'd 13 might be other attributes that are passed. | mean it
14 have to go back and check the standard to see if it 14 depends.
15 calls them components or what it says about what the |15 Q. What are some examples of the other attributes
16 structure is. 16 that are passed?
17 Q. You just called them parts, so let's call them 17 A. It would depend. I'm not sure that you would
18 parts. Are there different parts that serve different 18 need much else other than the file name in at least some
19 purposes? 19 instances, but what else could be configured with the
20 A. | call them parts because you called them 20 file, again it depends on the software. It could be
21 parts, and you asked about parts in your question. 21 just about anything. There's not really any specific
22 Parts, or components -- I'd have to go back and check |22 scenarios you're asking about, so any attributes of the
23 the details of the standard and what the structure is. |23 file could potentially be passed.
24 | don't have them memorized. 24 Q. Let's start with a video file that's stored
25 Q. So as we sit here today, is it accurate to say 25 locally on a computer running Windows, the latest
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Page 9 Page 11
1 version of Windows, and the file type being associated 1 but certainly if you look at variants of Windows, of
2 with Windows Media Player. What gets passed from the 2 Apple's operating system and the Unix-based variants,
3 video file to Windows Media Player when you first open 3 those would generally have dominated the marketplace at
4 that file? 4 the time.
5 A. When you first open it, | don't have the 5 Q. So the Apple OS, Windows and Unix based OSs
6 details memorized. It certainly wasn't something | had 6 were the dominant operating systems as of 2011?
7 to look at for working on the declaration in this case. 7 A. |suspect so. | would just have to confirm
8 I'd probably go and research it to see exactly what 8 that that were the case.
9 Windows is passing. | just don't have it memorized. 9 Q. As we sit here today, you're not certain that
10 Q. Are there any instances or examples of 10 those were the most common operating systems at that
11 software and media -- operating system and media player 11 time?
12 software for which you could explain what is passed and 12 A. As | sit here right now, it wasn't something |
13 how it works? 13 looked at for purposes of this declaration so I'm
14 A. Ithink I've already generally described it. 14 essentially doing it from memory. | would just
15 As you get into more specific details about what exactly 15 double-check to confirm that what | have said is
16 is passed, those are easy enough to look up, | just 16 accurate.
17 don't have them memorized. 17 Q. Isitfair to say, then, that none of your
18 It's a similar process for other operating 18 testimony and your declaration depends on what the most
19 systems, other file types, other source code -- or, 19 common operating systems were at that time or how they
20 sorry, other video players. They all follow a pretty 20 precisely functioned?
21 similar process where information is passed via the 21 A. ldon't know that that's accurate. Certainly
22 operating system to the application. Specifically what 22 the opinions I've offered in my declaration are based on
23 that information is would just depend on what the 23 my experience and knowledge. | don't know that | could
24 operating system is, how it's configured, if there's 24 divide it down into what specific knowledge and
25 expectations by the software. | mean, it depends. 25 expertise I'm relying in over the last 30 years of
Page 10 Page 12
1 Q. |think I understand what you just said to be 1 experience.
2 that all of them follow a fairly similar process. Are 2 Certainly what | have testified here to today
3 there any other examples of attributes that are passed 3 is the awareness that | had at the time | was working on
4 that you can give me, as we sit here today? 4 the declaration. To the extent | needed any more
5 A. Again, it depends. You're asking about a 5 specific details, | could have gone off and looked at
6 specific detail. You haven't given me a timeframe. It 6 those. | don't recall needing any more specificity than
7 really just depends. There's a lot of variability in 7 what's in the declaration or what | know about.
8 what can be passed. As | testified to earlier, it 8 Q. | believe you testified a moment ago that you
9 really could be any kinds of attributes -- file sizes, 9 did not look into the most -- what the most common OSs
10 meta information associated with the MPEG file. It 10 were at that time when you were preparing the
11 ultimately boils down to programming, so whatever the 11 declaration, is that accurate?
12 code is that would say what would be passed would 12 MR. McDOLE: Objection. Mischaracterization.
13 ultimately be how the software and operating system work |13 THE WITNESS: As I sit here today, | don't
14 together. 14 recall trying to confirm what those operating systems
15 Q. Would the length of the video be something 15 were. It was really based on my expertise. I've
16 thatis passed? 16 testified to what | recall them being. To the extent
17 A. It depends. It could be. It might not be. 17 you wanted any further confirmation or certainty, then
18 Again, it's really just computer programming. You could |18 it's certainly something you could go look up.
19 write an operating system. It might be something that's 19 BY MR. ROBINSON:
20 passed. | don't know that it needs to be passed, 20 Q. Your declaration has a list of materials that
21 necessarily is passed. 21 you reviewed and considered in preparing your analysis.
22 Q. Are you familiar with the operating systems 22 Had you looked into specifics about operating systems or
23 that had the greatest market share in 2011? 23 how they worked? Would that be listed?
24 A. |don't recall what those were. | don't 24 A. To the extent | needed any additional
25 recall doing any research to determine what those were, 25 information beyond what | had as expertise that | was
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Page 13 Page 15
1 using, to the extent that there was some additional 1 relevant in the context of my analysis for a particular
2 document that | sought out and relied on and considered, 2 reference or not, I'd have to see what the reference is
3 it would have been listed in the declaration. 3 or where the terms are used to really opine on what a
4 Q. Soifit's not listed in the declaration, you 4 person of skill in the art would have thought about
5 didn't review it and consider it preparing that 5 those terms at the relevant time period.
6 declaration testimony? 6 Q. Inthe 2011-2012 timeframe, did you personally
7 A. Ifit's not listed in the declaration, | 7 work on any streaming video applications?
8 forget the specific language in the declaration as to 8 A. Narrowing it to that timeframe, I'm sure |
9 what it says about those materials. The best | can say 9 was. I've been using streaming video players since,
10 isit's what | said in the declaration. | don't have it 10 probably, about 1995. In that timeframe, I've used
11 in front of me, | don't have it memorized, but | think 11 dozens and dozens of different players. In the
12 what's in the declaration is an accurate reflection of 12 2011-2012 timeframe it would have been some subset of
13 what my methodology was. 13 those players.
14 Q. Are you familiar with the most common media 14 Q. Can you give me any specific examples of
15 player software applications that were in use in the 15 players you were using in that timeframe?
16 2011 timeframe? 16 A. Windows Media Player, VLC, quite possibly
17 A. 1think it would be similar to operating 17 QuickTime. Those are the ones that come to mind off the
18 systems. | have an awareness and understanding of many |18 top of my head. | think if | had a few more minutes to
19 different software players over the years. If you -- 19 think about it | would probably come up with a few more.
20 well, I'll just stop there. You can ask another 20 Q. With which operating systems were you using
21 question. 21 those videos players in that timeframe?
22 Q. Do you have enough of an awareness and 22 A. | suspect the answer is something of a
23 understanding of how any particular combination of media 23 two-dimensional matrix. So, for example, | don't think
24 player software and operating system worked as of 2011 24 Windows Media Player has a version that runs on Unix,
25 to tell me how it would have opened a file, a digital 25 but certainly | was using Windows-based operating
Page 14 Page 16
1 video file, with any specificity? 1 systems, Unix-based operating systems. There certainly
2 A. 1 actually think I've given you a fair amount 2 could have been mobile operating system platforms,
3 of specificity. It's generally a pretty straightforward 3 players in the mobile context.
4 process. | don't recall there being a need for any 4 It's certainly possible | was also using Apple
5 particular details as it relates to the opinions that | 5 operating systems, though as | sit here right now |
6 have offered in the declaration. 6 don't recall specifically an instance where | was.
7 Q. Can you tell me the difference between a 7 Q. Would it be accurate to say, then, that you
8 streaming video format and a streamable video format? 8 used Windows Media Player with a Windows OS in that
9 A. |think it depends in large part in context 9 timeframe?
10 and how those two terms are used. | mean there's some |10 A. |suspect that was very likely the case, as
11 simple observations that | can make. If it says it's 11 one example.
12 streamable, that would suggest that it can be streamed |12 Q. Did you ever use Windows Media Player with
13 or used in a streaming application. Calling somethinga |13 Windows OS to watch a streaming video from the internet?
14 streaming format is potentially something that could be |14 A. As | sit here right now | don't recall one way
15 used for streaming or is used or has been used, but | 15 or another if | did nor not. It certainly might have
16 think attempting to compare and/or contrast those terms |16 been possible. Many situations, streaming tools that |
17 would depend on the context in which they are used. 17 have used have been tools other than Windows Media
18 Q. Is that true of a person of ordinary skill in 18 Player, though | did do some Windows-based streaming at
19 the art as of May of 2012? 19 some point, maybe before 2011.
20 A. Generally | think that's correct. It would 20 Q. So in that period before 2011 that you used
21 really depend on what level of distinction you're trying 21 Windows Media Player to watch a streaming video on the
22 to draw between those two terms, how you want to 22 internet, can you walk me through how the file was
23 characterize them, identify similarities or contrast 23 opened in that particular instance at that particular
24 them. 24 time?
25 Whether or not it creates a difference that's 25 A. So the instance that | remember specifically
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Page 17 Page 19
1 was there was a conference hosted at UCSB on security 1 Q. But there are no instances you can recall as
2 and | set up a Windows-based streaming media platform 2 we sit here now?
3 just because it was easy to do, and then | also had a 3 A. As I sit here now, from that two-year time
4 Windows Media Player. | don't recall specifically how | 4 period, | can't recall a specific instance. | mean it's
5 started it. It could have been based on a URL, it could 5 like asking what | had for breakfast two years ago. |
6 have been a link in an email. | just don't remember 6 mean it's -- | do streaming video as research, | do
7 specifically what the steps were, as | sit here right 7 streaming video on sites like Facebook, and so | can't
8 now. 8 remember a specific instance.
9 Q. What was the video that you were opening and 9 Q. Do you remember any streaming video research
10 viewing? 10 that you were doing in the 2011-2012 timeframe?
11 A. So it was the streaming video of the 11 A. | would have to go back and look at some of
12 conference that was being hosted at UCSB. 12 the research papers | was working on in that timeframe.
13 Q. What kind of file format was that video in? 13 It's hard to bookend it. Certainly, | suspect so.
14 A. Oh, I don't remember. It's been a few years. 14 Q. Is it accurate to say that a digital video
15 Q. Inthe 2011-2012 timeframe, are there any 15 file has content, a codec and a container?
16 instances that you can recall specifically of using a 16 A. It would depend on how those terms were being
17 different media player to stream video from the 17 used and in what context that characterization was being
18 internet? 18 made.
19 A. It's hard to look at it in that timeframe. 19 Q. In the context of digital video files, can you
20 Certainly I've used VLC for streaming media. There's 20 tell me what a codec is?
21 also -- any time I've looked at Facebook and clicked on 21 A. The term "codec" stands for coder-decoder. So
22 videos, many instances those have been streaming video. |22 a codec could be different things. It could be the
23 YouTube, | suspect | was. In that two-year timeframe, 23 thing that did the encoding on one side in preparation
24 2011 to 2012, | suspect | was using most of those kinds 24 of afile or a stream. It could be a decoder on the
25 of applications as well. 25 receiving side for decoding and display. That's one
Page 18 Page 20
1 Q. So starting with the YouTube example, when you 1 example.
2 watch a video on YouTube, what information is passed to 2 Q. Was it common to include a codec in a digital
3 the media player when you start that? 3 video file as of 2011-20127?
4 A. It might depend. So, for example, there's 4 A. If you're asking about the full
5 different ways to launch YouTube. You can have the 5 encoder-decoder as part of the file, | doubt that it was
6 YouTube app which would have the embedded player, you | 6 common. Usually that would be something that would be a
7 can have a URL that's entered into the browser that will 7 separate tool or executable or part of a separate tool
8 pull up the page, you can select links. In any of those 8 or executable. There might be portions in a file that
9 instances, what is specifically passed between the 9 can be used for encoding and decoding.
10 browser to player | don't recall specifically, | just 10 Q. Was it common for a digital video file in
11 don't have it memorized. It wasn't something | had to 11 2011-2012 to include something that POSITAs referred to
12 go off and investigate for this declaration. 12 as a codec at that time?
13 Q. Do you recall whether the media player told 13 A. It depends on context. It depends on what
14 you how long the video was at the beginning so it could 14 you're referring to as a codec that would be included in
15 show progress of how far it had been played? 15 the video file what it would be used for. | mean if
16 A. In some instances, as | recall, it could. If 16 there's some document where that's described, you'd have
17 it were video being streamed from a file, for example, 17 to show it to me so | could understand what that context
18 that had a length, it shows what's called the scrubber 18 is.
19 bar on the bottom, and that will indicate a duration for 19 Second, whether it's common or not is really
20 the video. In other cases, if it's a live video, it 20 hard to answer for two respects. One, I'm not sure
21 doesn't have that information. 21 really what you're asking about when you say "codec,"
22 Q. 2011-2012 timeframe, do you remember any 22 and then, two, what sort of the standard is for common
23 instances of watching a live video on YouTube? 23 in that timeframe.
24 A. I'd have to give it some thought. | don't 24 Q. Are you familiar with POSITAs as of 2011-2012
25 remember. It's certainly possible. 25 in the art having to do with the '997 patent?
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1 A. |believe so. 1 recollection is correct and it is a term that was used
2 Q. Are you familiar with the -- or were you 2 in the standards, then certainly those would have
3 familiar with the art as of the 2011-2012 timeframe? 3 existed for files that were encoded and adhered to the
4 A. Absolutely. 4 standard.
5 Q. Would you consider yourself to be at least a 5 Q. So to the best of your recollection, there
6 POSITA in that art as of that time? 6 were MPEG-4 file containers at that time?
7 A. Yes. 7 A. So what I'm saying is | don't remember the use
8 Q. Do you remember ever using the term "codec" in 8 of that term specifically. | have a vague recollection
9 that timeframe? 9 that there were terms in the MPEG-4 standard that
10 A. I'm sure | did. 10 described the structure of an encoded object, and if
11 Q. Do you remember ever using the term "codec" in 11 that recollection is correct and there were containers
12 that timeframe to refer to a component of a digital 12 described in the MPEG-4 specification, that certainly
13 video file? 13 streams that were encoded according to that
14 A. ldon't recall doing so. I think it can be 14 specification would include those structures.
15 ambiguous and so | think to the extent | would have 15 Q. Would a dot MPG video file be an MPEG
16 wanted to talk about something that was part of the 16 container?
17 file, | probably would have been more specific or more 17 A. It depends. It could be. In certain
18 clear. 18 situations, it certainly could be.
19 Q. Do you -- 19 Q. As of 2012, was it possible for a dot MPG
20 A. Sorry. In part because the term "codec" can 20 digital video file to not be in an MPEG container?
21 have different meanings and so | think it's importantto |21 A. Was it possible? Absolutely. | could take a
22 be clear. 22 text file with just my name in it and give it the
23 Q. Do you recall POSITAs at that time using the 23 extension dot MPG and it wouldn't really have a
24 term "codec" to refer to something that was included in 24 container.
25 adigital video file? 25 Q. But that wouldn't be a digital video file,
Page 22 Page 24
1 A. ldon't recall any specific instances. There 1 would it?
2 might have been references that talked about including 2 A. That wasn't part of your question.
3 portions of information that needed to be used by codec. 3 Q. Let me re-ask.
4 There might have been references that called it a codec. 4 As of 2012, was it possible for a digital
5 There might have been some systems that actually sent 5 video file with dot MPG to not have an MPEG container?
6 the full codec as part of the file. | mean what was 6 A. Yeah, | mean the problem is when you ask about
7 possible or what people generally did in that timeframe, 7 whether or not it was possible, there is a lot of
8 I mean, it's a pretty wide range, so again to the extent 8 possibilities. Whether there was an encoding standard
9 there's some document where it's mentioned, it would be 9 at the time that didn't have containers, whether you
10 useful to see if it's talking about the full codec, the 10 could mislabel it and call it MPG -- | mean even
11 software itself, or something else. 11 assuming it was properly labeled, | don't have the
12 Q. Did MPEG-4 files include a codec as of that 12 standard memorized to the degree to know one way or the
13 timeframe? 13 other whether it was always the case that every MPG file
14 A. Again it depends on what you mean by codec. 14 had a container or not. It wasn't something | tried to
15 It's hard to answer without some more specific context. 15 determine whether it was possible or not as part of a
16 Q. Was there an MPEG-4 codec at that time? 16 declaration. To the extent it's relevant | would have
17 A. My recollection is that there was. There's -- 17 gone back and looked or might look at some point in the
18 I mean a codec can be software or hardware. There were 18 future.
19 lots of implementations for hardware and software -- or 19 Q. You were certainly familiar with digital video
20 hardware and software implementations of a MPEG-4 codec, (20 files as of 2011-2012?
21 some of which could be included in software. 21 A. lwas.
22 Q. Were there also MPEG-4 file containers as of 22 Q. If you found a properly labeled digital video
23 that timeframe? 23 file with the dot MPG extension as of 2011-2012, would
24 A. My recollection is that that was a term that 24 you expect it to be in an MPEG container?
25 was used consistent with the standards. If my 25 A. I'd have to go back and check the standard or
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1 description of what the details of those files would be, 1 video file. You could have -- depends on what your test
2 whether it would be proper to say that any properly 2 is for a digital video file, but assuming you have a
3 formatted file didn't have a container or was in a 3 digital video file, whether it's MPEG or not, whether
4 container. | mean it's just a detail | don't have 4 it's mislabeled or not, it could essentially be
5 memorized. I'd have to go back and check. 5 anything.
6 Q. My question wasn't to any file or any 6 If you're asking me that it was the case that
7 container, it was just whether based on your expertise 7 every single file in that timeframe had an extension
8 and experience at the time you would have expected a 8 that was accurate -- | mean, clearly it's too broad of a
9 digital video file with a dot MPG extension to be in an 9 characterization to make. It's computers and
10 MPEG container. 10 programming; people can label things however they want.
11 A. Soit's essentially what | just answered, 11 It just depends.
12 right. You're asking a detail about typical files and 12 Q. Let's assume a properly labeled digital video
13 whether or not they would have characteristics of the 13 file as of 2011-2012. As of that timeframe, did you
14 standard. | don't have the standard memorized, what the |14 have the expertise and experience to determine whether a
15 structure of the files would be or would necessarily be 15 video was properly labeled, whether a digital video file
16 or could possibly be, given extensions and options 16 was properly labeled?
17 within the standard. | mean I'd have to go back and 17 A. I'm not sure what your test is for properly
18 check. 18 labeled.
19 Q. Can you give me any examples of digital video 19 Q. I'm just using the words that you just used.
20 files in 2011-2012 that did not have containers? 20 A. Okay. Well, | can give you an example of
21 A. ldon't think | could give you the specific 21 where afile is not properly labeled; | can't give you
22 name of a file. |1 don't have files and their structures 22 the test for, in all instances, determining whether a
23 from six or seven years ago memorized. 23 digital video file was properly labeled or not. So, for
24 Q. Did you have them memorized at the time you 24 example, if you give a text file a dot MPG extension, |
25 wrote your declaration? 25 would say that's not properly labeled. But applying
Page 26 Page 28
1 A. No. I mean it's not something | needed to 1 that same test to different video files, whether they're
2 know one way or another, whether or not there existed 2 MPEG or not, whether you can use the same decoder or not
3 files in that timeframe that could be used as an 3 is a different exercise.
4 anecdote one way or another. 4 Q. Let's just assume for these questions that
5 I mean | generally understand how MPEG 5 we're not talking about a text file that's been labeled
6 encoding works. If you're asking about specific 6 as avideo file. I'm talking about genuine digital
7 examples of files and how they were encoded and what | 7 video files. If you have a video file labeled MPEG, dot
8 their resulting structure was in that timeframe, | mean 8 MPG, in the 2011-2012 timeframe and it plays when you
9 | could certainly go look. 9 click it, would you assume that it was properly labeled?
10 Q. In2011-2012 timeframe, did all digital video 10 A. ldon't know how to answer that question. The
11 files with dot MPG extension utilize an MPEG codec? 11 best | can say is if the conditions of your hypothetical
12 A. Not necessarily. | mean an MPG extension is 12 are true, then the conditions of your hypothetical are
13 just an extension. You can give any file any extension |13 true. | mean I'm not sure what test you want me to
14 you want. 14 apply for whether it's properly labeled. If your test
15 Q. What does that extension typically signify? 15 for properly labeled is that when you double-click on it
16 A. Afile type. 16 then it plays, then it's tautological so I'm not sure
17 Q. What is that file type? 17 what else your question is asking that isn't really
18 A. ldon't understand the question. 18 circular about the assumptions of the hypothetical.
19 Q. What is the dot MPG file type? 19 Q. Dr. Almeroth, when you first used the phrase
20 A. An MPEG file, generally. 20 "properly labeled," what did you mean by it?
21 Q. [ believe you just testified that that didn't 21 A. What | meant is you could take a text file or
22 necessarily imply an MPEG codec, is that correct? 22 you could take a non-MPG file and you could label it
23 A. Yeah. | mean you could -- | gave you the 23 with an extension that was used exclusively for MPEG
24 example before of a text file that had a different 24 files and that that wouldn't be properly labeled.
25 extension. You amended the question to say digital 25 As | testified to earlier, if you want to be
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1 specific about other examples and what "properly 1 exceptions. Certainly it's not the case that every
2 labeled"” means, you seem to reject in your last question 2 single MPEG file was without errors. There might be
3 that "properly labeled"” meant you could double-click on 3 other extenuating circumstances. | just haven't tried
4 itand play it, then that becomes the test for the 4 to think about that hypothetical and whether or not
5 hypothetical. 5 there could be reasonable exceptions to that scenario.
6 Q. Soin explaining that you said an MPEG file 6 Q. So let's unpack that. The first thing you
7 could have an MPEG extension. How do you define an MPEG 7 said was that's not quite what you said an MPEG file
8 file? 8 was.
9 A. Something that would adhere to the MPEG 9 What exactly did you say an MPEG file is?
10 standard. 10 A. So what | said was about MPEG, and it was
11 Q. So let's assume, then, an MPEG file with a dot 11 whether or not something adhered to the standard. One
12 MPEG extension. Does it necessarily utilize an MPEG 12 of your first questions in the deposition was what
13 codec? 13 essentially was an MPEG file, and so it's a question of
14 A. |don't know that | can say that that would 14 sort of what the requirements are for a file, what would
15 exclusively be true. 15 you need to define a file.
16 Q. s that because other codecs were used in the 16 Again, | think | testified to right out of the
17 2011-2012 timeframe or is that because you don't know? 17 gate that | can think of examples of where you have
18 A. No, it just depends on your hypothetical. 18 files, but I'm not trying to offer a definition of what
19 Even assuming into your hypothetical that the extension 19 "file" is. So what I limited my characterization to was
20 is correct, even assuming into your hypothetical that a 20 ifit's labeled as MPEG and it adheres to the standard
21 decoder can be used to properly decode, the thing that | 21 and then whether it's a file or an object or a stream,
22 can't determine that's incomplete about your 22 the MPEG is really just a modifier for that noun.
23 hypothetical is, is it possible that you can have a 23 Q. As you sit here today, can you determine
24 non-MPEG decoder decode an MPEG file. It depends on 24 whether something is a digital video file or not?
25 what criteria you want to use to establish whether 25 A. Certainly | can give you examples of what
Page 30 Page 32
1 something is an MPEG decoder. You can make it 1 digital video files might be.
2 tautological and say anything that can decode an MPEG 2 Q. Let me make sure | understand the first part
3 file is necessarily an MPEG decoder and then it becomes 3 of that first.
4 circular. 4 | believe you said that an MPEG file is one
5 I'm not certain whether in your hypothetical 5 that adheres to the MPEG standard. |s that accurate?
6 it's possible to have a non-MPEG decoder decode an MPEG | 6 A. So what | said was that if it's labeled as
7 file. 1 don't know. Maybe you could write a decoder 7 MPEG and it adheres to the standard, whether you want to
8 that you wouldn't call an MPEG decoder that could still 8 call it an object or a stream or a file then requires an
9 decode an MPEG file. Your hypothetical is kind of 9 additional discussion about what the requirements are
10 missing all of those assumptions. 10 for a file or an object or a stream.
11 Q. Were MPEG files universally -- by MPEG file, | 11 Q. What are the requirements to distinguish a
12 mean as you said a moment ago, a file format that was 12 file or an object or a stream?
13 consistent with the MPEG standard. 13 A. ldon't know that those categories are
14 Did MPEG files in 2011-2012, were they 14 distinctive. You can have objects that are files,
15 universally configured to work with MPEG codecs? 15 objects that are streams, streams that become files.
16 A. Sofirst, it's not quite what | described an 16 Q. Let's start with that example. How does a
17 MPEG file as. 17 stream become a file?
18 Second, your question is technically 18 A. One example is you could store it,
19 imprecise. When you say an MPEG file is configured 19 potentially, on a disk drive, for example. | can
20 to --1 mean MPEG files, generally speaking, are just 20 envision scenarios or even work that | did where | was
21 objects. If they adhere to the standard and you have a 21 receiving a video stream and stored it into a file.
22 decoder that adheres to the standard, then presumably 22 Q. What is the difference between an object and a
23 you can decode that file with an MPEG decoder. 23 file?
24 You used the term in your question 24 A. An object isn't necessarily a file. In many
25 T"universally true." | don't know if there might be some 25 cases, files can be objects. "Object" is sometimes a
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Page 33 Page 35
1 broader term. 1 be some exceptions. That's generally the case.
2 Q. Can you give me an example of an object that 2 Q. Okay. And it's encoded, generally, using a
3 isn'tafile? 3 codec?
4 A. For example, you can have a web object that 4 A. In most situations it would have become an
5 when displayed on your screen isn't a file. It could 5 MPEG file using an encoder.
6 have originated as a file, retrieved from a file, but 6 Q. Sointhe 2011-2012 timeframe, in most
7 one distinction might be that if it's not stored, it's 7 situations, an MPEG file adhering to the MPEG standard
8 just in memory, you might not call it a file. It 8 would include encoded video content?
9 depends on the situation, it depends on the context in 9 A. Certainly in typical scenarios, and assuming
10 which those terms are used. You might even call a 10 you started off with some content -- presumably you
11 stream an object. 11 could have empty files, but if you started off with some
12 Q. But not necessarily a file? 12 content, | could envision scenarios where you could use
13 A. |don't understand the question. 13 an encoder and the end result would be an encoded file.
14 Q. Well, you said you might call a stream an 14 Q. So at that time an MPEG file with video
15 object but the stream wouldn't necessarily be a file? 15 content, the video content typically would have been
16 A. Yeah, | don't think a stream necessarily has 16 encoded with a codec of some sort?
17 to be afile. It could come from a file, it could go to 17 A. Yeah. | mean the result of using an encoder,
18 afile, but certainly you can have live streams that 18 especially in the context of MPEG, and assuming the
19 aren't files on the server side and live streams that 19 process works correctly and you're adhering to the
20 are consumed on the receiver without becoming a file. |20 standard, the result will have encoded content.
21 Q. So I want to go back to a codec. 21 Q. Okay. And so the format of that encoded
22 Specifically, | want to make sure that | understand how 22 content would have depended on the type of codec used to
23 you're using that term. | think what you have explained 23 encode it, is that correct?
24 is that a codec is something that's used to encode or 24 A. Certainly if you have different encoders and
25 decode a file but doesn't necessarily go into the file 25 not just different implementations of the same encoding
Page 34 Page 36
1 itself. Is that accurate? 1 standard but different encoders implementing different
2 A. No. 2 encoders, the result would likely be a different format
3 Q. What is wrong about that statement? 3 for the video.
4 A. It depends on the context in which you would 4 Q. Is H.264 another example of an encoded format?
5 use that term but certainly you can have codecs that 5 A. ltis.
6 take in unencoded stuff, whether it's audio or video or 6 Q. Is that a format that could have been used in
7 images or text, and convert it into a format that's 7 an MPEG file in the 2011-2012 timeframe?
8 encoded and it depends on the situation, what that 8 A. |don't recall if there was some capability
9 encoding might be. In some situations the encoding 9 within MPEG. Generally you could wrap the video file --
10 might also include compression, but | mean a codec, an |10 or, sorry, video content. There's a lot of similarities
11 encoder is a fairly general term. 11 between the video portion of H.264 and the MPEG family
12 Q. Let me back up a little bit and break that 12 of standards, but | suspect if you had an MPEG video
13 down. 13 file you wouldn't call it H.264.
14 A codec is something that's used to encode or 14 Q. What does that mean, "you wouldn't call it
15 decode content that goes into a file? 15 H.264"?
16 A. Not necessarily. 16 A. You wouldn't look at the MPEG encoded file and
17 Q. What's wrong with that? 17 say, well, that's H.264.
18 A. It doesn't have to necessarily go into a file. 18 Q. Butit could have been H.2647?
19 Q. Okay. 19 A. Unless there's some portion of the standard
20 A. As one example. 20 that I'm forgetting where you could wrap a different
21 Q. Allright. So if you've got a digital video 21 encoding format, | don't recall there being a way to do
22 file, say an MPEG that adheres to the standard, is the 22 it, but | mean | don't have all of the options and the
23 video content within that file typically encoded? 23 nuances of MPEG or H.264 memorized. Each standard is a
24 A. Ifit's an MPEG file, in most situations it's 24 thousand pages long. There's lots of optional portions.
25 considered to be encoded. | don't know if there might 25 1just don't have it all memorized.
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1 Q. What do you mean by "wrap"? 1 standard?
2 A. In some cases you can -- from a networking 2 MR. McDOLE: Objection. Asked and answered.
3 perspective, we call it "encapsulation,” but you can in 3 THE WITNESS: As | testified to, | don't have
4 some cases take one type of format and provide 4 the standard memorized. You haven't given it to me. |
5 instructions around it that will allow a decoder to be 5 don't understand this to be a memory contest. | don't
6 able to decode it. There are all sorts of techniques in 6 know, if | stopped and gave it some thought for a few
7 computer science, like translation, encapsulation. 7 minutes | might be able to, but just off the top of my
8 Certainly in the video context there are wrappers that 8 head, | can't think of anything.
9 provide metadata that assist in decoding. 9 BY MR. ROBINSON:
10 Q. Is a wrapper the same as a container in the 10 Q. If one of your students came to you and said,
11 context of a digital video file? 11 "What is a container?" just colloquially, "What is a
12 A. |don't think it's necessarily the same thing. 12 container for a digital video file?" what would you say?
13 Q. Can you give me an example of a wrapper that 13 A. I'd say, "In what context are you asking?"
14 is not a container? 14 Without some more specific information, it's
15 A. | mean wrappers and containers, unless you're |15 something that holds a video file. It's a container for
16 speaking specifically about a particular implementation |16 it. Just the term can be used in different ways and
17 or standard, are generic terms. They don't have to be |17 different standards and different contexts, so I'd say,
18 the same thing. They can be different. It's just a 18 "What are you specifically asking about?"
19 generic term for a capability or functionality. 19 Q. What kind of specifics would you ask for to be
20 Q. Inthe 2011-2012 timeframe can you give me an 20 able to give that student an answer?
21 example of a wrapper that was not a container in the 21 A. What they had in mind, anything more specific.
22 context of digital video files? 22 If it was something we'd talked about, if there was a
23 A. |don't know how specific of an example you 23 textbook or they said, "Here's the MPEG-4 standard that
24 want. You could just take any implementation for a 24 uses this term in this paragraph. Help me understand
25 container and you could take a packet encapsulation 25 what it's saying."” Generally, | don't have students who
Page 38 Page 40
1 technique for digital video packets. | don't think that 1 come in and just ask me random words.
2 that would necessarily be a container, at least if 2 Q. Are there any specific examples of wrappers
3 you're referring to containers as they are defined 3 that you could give me from the 2011-2012 timeframe that
4 within the MPEG standard. 4 were not containers?
5 Q. How are containers defined within the MPEG 5 A. Yeah, | think you asked me that question. |
6 standard? 6 mentioned specifically packet encapsulation, wrappers
7 A. ldon't have the standard memorized. If 7 around packets, wrappers around files, just generally
8 you've got it and want to get it out, | can certainly 8 speaking. If you want something more specific or a
9 point you to a relevant section to the extent | can find 9 specific type of application or -- then I'd have to give
10 it. 10 it some thought.
11 Q. Can you describe any aspects of a container as 11 Q. So you mentioned wrappers around files. Any
12 that term is used in the MPEG standard? 12 of those wrappers have particular names that were used
13 A. |don't have it memorized. You'd have to get 13 to reference them at that time?
14 out the standard. It's a long standard. It's a 14 A. Again you're asking about -- | mean I'm
15 detail -- sitting here right now, | don't have it 15 speaking generally. If you're asking about specific
16 memorized. 16 applications, specific examples, | mean it's not
17 Q. As we sit here today, are there no 17 something | really looked at for the declaration. |
18 characteristics of a container as that term is used in 18 could potentially go off and look, but not off the top
19 the MPEG standard that you can describe for me? 19 of my head.
20 A. |don't have the standard memorized off the 20 MR. ROBINSON: We have been going for about an
21 top of my head. You could give me a reference. | could |21 hour. Do you want to take a quick break?
22 check. |just don't have it memorized. 22 (Recess: 10:06 a.m. - 10:14 a.m.)
23 Q. That's not quite what | asked. 23 BY MR. ROBINSON:
24 Are you able to describe any characteristics 24 Q. Dr. Almeroth, I'd like to hand you what has
25 of a container as that term is used in the MPEG 25 been marked Twitter Exhibit 1007 in the -- for claims 1
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1 through 19 of the '997 patent. It's the '829 IPR. 1 and Youtoo?
2 Would you please review that briefly and confirm that 2 A. | might have seen it. | don't recall, sitting
3 you recognize that. 3 here right now.
4 A. 1do recognize it. 4 Q. Are you aware that Twitter and Youtoo had a
5 Q. Is that one of the declarations that you 5 nondisclosure agreement?
6 referenced earlier in terms of your testimony that you 6 A. As | sit here right now, | don't recall that.
7 prepared for this matter? 7 Q. Are you aware that Youtoo gave access to
8 A. ltis. 8 Twitter to Youtoo's system that embody the '997 patent?
9 Q. Would you please turn to page 5, specifically 9 A. As | sit here now, | don't recall that, at
10 paragraph 3 that spans pages 5 and 6. 10 least, allegation.
11 A. Okay. 11 Q. Are you aware that Youtoo has specifically
12 Q. Is that a complete list of the documents that 12 alleged that Twitter copied Youtoo's systems?
13 you reviewed in preparing this declaration? 13 A. Not that | recall.
14 A. |believe that it is. To the extent there's 14 Q. Would those allegations have any impact on
15 anything else in the declaration that | would have 15 your analysis of obviousness in this declaration?
16 identified that's not on this list, then certainly that 16 A. ldon't think they would impact my
17 would be included. 17 conclusions. Certainly, there would be several steps
18 Q. You beat me to it, but paragraph 5 actually 18 that Youtoo would have to take. For example, suggesting
19 mentions any additional documents and references cited 19 that that copying rises to the level of a secondary
20 in your analysis. 20 consideration, I'd have to see some evidence that there
21 A. Right. 21 was a nexus there, some evidence of what the Youtoo
22 Q. From paragraphs 3 and 5, is it fair to 22 system was that Twitter was given access to, allegedly,
23 conclude that if it's not listed in paragraph 3 or 23 whether it embodied the claims. | mean just saying
24 otherwise referenced in the declaration you did not 24 that -- or at least making those allegations without
25 review it or consider it? 25 then saying that they rise to the level of secondary
Page 42 Page 44
1 MR. McDOLE: Objection to form. 1 considerations and would rebut the motivation to combine
2 THE WITNESS: Well, paragraph 5 includes 2 the references in the manners that | have set forth, |
3 knowledge and experience, and subject to any oversight 3 mean I'd have to see what that evidence is.
4 of documents that are cited, then it should be a 4 Given the strength of the motivation to
5 complete list. 5 combine the references -- for example, in many instances
6 BY MR. ROBINSON: 6 it's demonstrating the knowledge of a person of skill in
7 Q. Would you please turn to page 19, specifically 7 the art -- and the strength of Nassiri in disclosing
8 paragraph 34. 8 most, if not all, of the limitations for many claims, |
9 A. Okay. 9 mean it would have to be an exceptionally strong
10 Q. Paragraph 34 lists certain secondary 10 secondary considerations to overcome what the
11 considerations that would tend to rebut the obviousness 11 combinations are.
12 of a claim. One of those includes copying. 12 Q. What does it take for copying to rise to the
13 A. | see that. 13 level of a secondary consideration?
14 Q. Paragraph 35 says you're not aware of any 14 MR. McDOLE: Objection. Calls for a legal
15 allegations by the named inventors of the '997 patent or 15 conclusion.
16 any assignee of the '997 patent, that any secondary 16 THE WITNESS: I'm not sure how to answer that.
17 considerations tend to rebut the obviousness of any 17 |think it is you're asking essentially a legal
18 challenged claim of the '997 patent. 18 question.
19 A. Yes. 19 BY MR. ROBINSON:
20 Q. Have you been informed of any allegations of 20 Q. Dr. Almeroth, just a moment ago you told me
21 copying? 21 that that copying would have to rise to the level of
22 A. Specifically to copying, not that I'm aware 22 being a secondary consideration. What did you mean by
23 of. 23 that?
24 Q. Has anybody provided you with a copy of the 24 A. Oh, yeah, what | meant by that is it's one
25 complaint in the co-pending litigation between Twitter 25 thing to allege copying, for example, in a complaint.
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1 It's another thing to establish that that copying rises 1 proactively determine whether those secondary
2 to the level of a secondary consideration. 2 considerations exist, and what paragraph 35 says, I'm
3 For example, in demonstrating a relationship 3 not aware of even where allegations of secondary
4 between what was copied, knowledge of the patents, that 4 considerations have been made by Youtoo. To the extent
5 there was a nexus between what was copied and the 5 that they are raised, for example, in Youtoo's response,
6 claims, | mean all of the additional sort of factors 6 then | will take the first opportunity to respond to
7 that you have to identify that are listed in paragraph 7 those, to the extent that | have opinions to offer.
8 34. 8 Q. In paragraph 41, you say that as of the '997
9 Q. Did you say knowledge of the claims? 9 patent's 2012 priority date, YouTube allowed users to
10 A. Knowledge of the system. If you're going to 10 upload their videos for other users to view, comment on
11 copy it, then you have to be aware of the system, and 11 and rate.
12 it's a system that would -- the copying aspect would 12 How did YouTube allow users to upload their
13 have to relate to the claims. | mean that's the whole 13 videos?
14 point of the nexus that's set forth in the last few 14 A. I'm not sure | understand the question.
15 sentences of paragraph 34. 15 Q. YouTube allowed users to upload their videos.
16 Q. Are you familiar with Vine? 16 How did that happen?
17 A. Generally, yes. 17 A. There are a variety of ways they could do it.
18 Q. Is Vine commercially successful? 18 There were web-based forms that a person could fill out.
19 A. | haven't tried to analyze that question for 19 There might have been other mechanisms within YouTube.
20 purposes of this declaration. I'd have to give it some 20 ldidn't in this paragraph attempt to delineate all of
21 thought. I'd have to see some evidence, consider what 21 the different techniques. To the extent | wanted to
22 factors you would want to use for commercial success. 22 list them I'd have to go think about it, do some
23 Q. Are you familiar with Periscope? 23 research.
24 A. ldon't recall it, sitting here right now. 24 Q. So your testimony in this declaration didn't
25 Q. Are you familiar with Twitter Video and 25 take into consideration any of the specific ways that
Page 46 Page 48
1 Twitter Live? 1 YouTube may have allowed users to upload their videos?
2 A. Very generally speaking. 2 A. |don't know that to be the case. | mean I've
3 Q. Are they commercially successful? 3 given you at least one example. | think there was a
4 A. As part of this declaration, | haven't really 4 variety of ways that YouTube could receive videos. |
5 tried to answer that question. I'd have to give it some 5 didn't attempt to delineate all of them in this
6 thought. 6 declaration.
7 Q. Are you aware that Twitter stands accused of 7 Q. What attempts did you make to confirm the ways
8 infringing certain claims of the '997 patent? 8 that YouTube used in 2012?
9 A. |am aware of that. 9 A. It was based on my own specific knowledge.
10 Q. Are you aware that that necessarily includes 10 And again, | wasn't trying to list all of the different
11 the allegation that the accused systems embody those 11 ways, but simply to make the statement that's there in
12 claims of the '997 patent? 12 the last sentence, "YouTube allows users to upload their
13 A. | am aware that Twitter is accused of 13 videos for other users to view, comment on and rate."”
14 infringing the '997 patent. What features, what claims, 14 To the extent that it's relevant or becomes relevant to
15 Idon't recall what those are, as | sit here right now. 15 list all of the different ways that it's possible, then
16 Q. And you did not assess whether the commercial 16 certainly | could try and do that list.
17 success of those Twitter systems and methods might be a 17 Q. In paragraph 49 you list four factors relevant
18 secondary consideration? 18 to determining the level of ordinary skill in the
19 A. Well, | think my opinions are based on exactly 19 pertinent art. Did you address factors 3 or 4 in your
20 what these paragraphs say. I'm not aware of any 20 declaration?
21 allegations of secondary considerations. My 21 A. I'm not sure what you mean by "address."
22 understanding is that it's Youtoo's burden to show 22 Certainly | considered those factors. | don't know if |
23 commercial success, to show a nexus, to show the 23 specifically spelled out instances of what those might
24 secondary considerations. It has the burden of showing |24 be. | mean maybe there's something in these paragraphs
25 those things. It's not my responsibility to go out and 25 that's relevant to factors 3 and 4. I'd have to check.
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Page 49

Page 51

1 Q. Would you review paragraphs 50 through 52 for 1 phrase means, what's involved in that phrase, it's a
2 me. Let me know when you're done. 2 legal question. | don't have a legal opinion.
3 A. Okay. Okay. 3 BY MR. ROBINSON:
4 Q. Is there anything in those paragraphs that 4 Q. Is that the broadest reasonable interpretation
5 addresses factors 3 or 4? 5 toa POSITA today?
6 A. I'd have to give it some thought. | mean | 6 MR. McDOLE: Objection. Calls for a legal
7 think the declaration speaks for itself. There might be 7 conclusion.
8 some portions of those paragraphs that bear on the 8 THE WITNESS: It's my recollection that it's
9 factors 3 and 4. | mean my experience in industry with 9 at the time of the patent and not how you would
10 colleagues from academia, with graduate students, | mean |10 interpret how a person of skill in the art would
11 certainly I'm aware of what problems there were, what 11 interpret those terms as of 2018. The terms might
12 other solutions to those problems existed. I meanlwas |12 actually not have changed, or they might have. At least
13 working on streaming video, capturing streaming video 13 for the purposes of this declaration | believe it's in
14 back in the mid to late '90s, so | think that there are 14 the context of the claim at the time.
15 aspects of those paragraphs that are relevant to points 15 BY MR. ROBINSON:
16 3and4. 16 Q. So you understand the two matters that we're
17 Q. But as you sit here today, having just 17 here on today are inter partes reviews, correct?
18 reviewed paragraphs 50 through 52, are there any 18 A. Yes.
19 examples of the types of problems encountered in the 19 Q. Have you also worked on District Court
20 field listed in those paragraphs? 20 litigation matters?
21 A. Again, | think that the declaration speaks for 21 A. Generally?
22 itself. |1 gave you examples of where there are 22 Q. Yes.
23 sentences in those paragraphs that relate to those 23 A. Yes.
24 specific bullets. 24 Q. Are you familiar with the Phillips standard
25 If you're asking is there the identification 25 claim construction?
Page 50 Page 52
1 of a particular problem or what prior art solutions were 1 A. lam.
2 in those particular paragraphs, | mean | think the 2 Q. Would any of your opinions on the
3 declaration speaks for itself. | also think that if you 3 interpretation of these claim terms change under that
4 look at the prior art, the description of the prior art 4 standard?
5 in the following sections, those are all relevant 5 MR. McDOLE: Objection. Calls for a legal
6 materials that would go into those factors. They list 6 conclusion and outside the scope.
7 specific types of problems. It's prior art, so it's 7 THE WITNESS: I'd have to give that some
8 what those solutions to those problems were. There's 8 thought. It's a different standard. I've been focused
9 the background of the '997 patent that lists specific 9 onthe IPR. Whether they would change or not I'd have
10 relevant information, so | mean certainly | think those 10 to give some thought to.
11 factors were considered in arriving at the definition of |11 BY MR. ROBINSON:
12 a person of skill in the art. 12 Q. What's traditional television programming?
13 Q. Paragraph 53, you say that it's your 13 A. I'm not sure how to give it a more specific
14 understanding "that the claims are to be given their 14 definition than it's traditional television programming,
15 broadest reasonable interpretation in light of the 15 programming for TVs, for traditional programming, shows
16 specification." 16 you can watch on TVs.
17 What does that mean to you? 17 Q. Isitlinear?
18 MR. McDOLE: Objection. Calls for a legal 18 MR. McDOLE: Objection to form.
19 conclusion. 19 BY MR. ROBINSON:
20 THE WITNESS: It's essentially the broadest 20 Q. Is traditional television programming linear?
21 reasonable interpretation as understood by one of 21 A. I'm not sure how to answer that question. I'd
22 ordinary skill in the art, how those terms are used in 22 have to give it some thought. It's more an example
23 the context of the claims through the eyes of a person 23 of -- well, what | was looking at was trying to
24 of skill in the art. 24 understand what linear television programming -- or what
25 As to what the legal definition for what that 25 alinear television program was. Whether or not the
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1 opposite, whether for traditional television programming 1 Certainly | think that the statement quoted in paragraph
2 you would be correct to characterize that as linear, 2 60 is accurate, that the use of set-top boxes is an
3 whether there could be examples where there weren't, | 3 example of something that can receive traditional
4 mean I'd have to give it some thought, although you can 4 television programming and decode it and play it on a
5 sort of flip the definition. 5 TV, but whether all set-top boxes can necessarily do it
6 Q. You also quote a sentence from the '304 patent 6 depends on the scope of what you define as a set-top
7 that says "Traditional television programming for 7 box, at least is one determinant in answering that
8 television network is linear." 8 question.
9 A. ldo. 9 Q. How would you define a set-top box?
10 Q. In your experience, from your CV, | think 10 A. It depends on the context. It could be
11 would suggest that you've worked on streaming 11 something that sits on top of a TV. That's sort of
12 traditional -- multicasting traditional television 12 where the term originates. But that term doesn't define
13 programming. What does that mean? 13 a necessary set of functionality, given its breadth.
14 A. Well, in the examples where | streamed 14 Q. Paragraphs 66 through 69, you address user
15 traditional television programming that were shows like 15 submissions and user-generated content.
16 Bugs Bunny cartoons that appeared on TV, | think that 16 A. Okay.
17 would be a good example of traditional television 17 Q. What's the difference between user-generated
18 programming. And as paragraph 60 goes on to describe, |18 content and a user-generated content file?
19 there's additional context from the '304 patent that 19 A. One is afile, one is not necessarily a file.
20 talks about it and gives some additional examples. 20 Q. If I said that I'm going to generate a
21 Q. None of that says it's not linear, does it? 21 user-generated content file from some user-generated
22 A. | would agree that none of the citations in 22 content, is it reasonable to infer that the
23 paragraph 60 describe television programming as not 23 user-generated content is not yet a file?
24 Dbeing linear. 24 A. | think it would depend on the context. If
25 Q. Do all set-top boxes decode signals for 25 all you told me was what you said in the question, |
Page 54 Page 56
1 traditional television programming? 1 don't think it would necessarily be reasonable to assume
2 A. It would be hard to say. It depends on what 2 that.
3 the bounds for a set-top box are. | mean certainly 3 Q. From the perspective of a POSITA in the
4 there are set-top boxes that can receive and decode 4 2011-2012 timeframe, as of May 2012, if | tell you that
5 signals so that they can be played on a television or 5 aweb page has a link on it, what does that mean to you?
6 monitor. 6 I'm sorry, what does that mean to the POSITA as of May
7 Q. Are there other set-top boxes that don't? 7 20127
8 A. It depends on what your definition of a 8 A. That there's a link on the web page. Again,
9 set-top box is. If an Atari console is a set-top box, 9 depending on context, it could mean more than that. It
10 it may not have the ability to receive and decode 10 could provide some context for what the link is, what
11 signals that can be played on a television or monitor. 11 type of link, how it's formatted.
12 They can originate, but maybe not receive. So if you 12 Q. Generally speaking, as of that timeframe, is
13 include those as a set-top box, then -- then no. 13 it accurate that a link on a web page is something that
14 Q. What about a set-top box for a security camera 14 a user can click to cause some action, whether it's
15 system, does that receive and decode traditional 15 going to a different web page or invoking something
16 television programming signals? 16 else?
17 A. You'd have to be more specific. Does it? Can 17 MR. McDOLE: Objection to form.
18 it? Are there that do? | mean your question is kind of 18 THE WITNESS: Certainly a person could click
19 vague and I'm not sure how, really, to answer it. 19 on alink, selectively activate a link in some way and a
20 Q. As we sit here today, can you tell me that all 20 variety of actions could then take place. It depends on
21 set-top boxes necessarily receive and decode traditional 21 what the link is or what it does.
22 television programming? 22 BY MR. ROBINSON:
23 A. So you've added qualifiers to that question, 23 Q. Is there a difference between a link on a web
24 that "all set-top boxes necessarily." As | testified to 24 page and a link that's just written to the code of a web
25 earlier, it depends on your definition of set-top boxes. 25 page, for example, as the source of an I-frame?
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1 A. |don't understand the question. I'm not sure 1 that exists within the web and web pages.
2 if you're asking about -- I'm not sure what you're 2 Q. It's fair to say for a link to be selectable
3 asking. Maybe you can rephrase it. 3 by auser, it has to be displayed to the user on the web
4 Q. Sure. So start by setting it up. So you 4 page, right?
5 could put a link with the source, or SRC, field of an 5 A. | would say generally, in order for something
6 I-frame that would automatically populate the I-frame, 6 to be selectable, the user has to see something that can
7 is that correct? 7 be selected. | would be careful to consider whether or
8 A. You can automatically populate. You can have 8 not there can be exceptions to that.
9 embedded objects in the web page. I'm not sure you 9 The opposite of that statement, to suggest
10 would characterize those as links that can be selected 10 that you can't have a link unless it's displayed seems
11 by auser. Certainly you could -- they could be links, 11 to potentially exclude some corner cases, maybe. | mean
12 but they're different than, say, reference to links that 12 certainly in most common web pages, for things that are
13 auser could click on. 13 hyperlinked, they are associated with things that a user
14 Q. And then in another instance a link on a web 14 can see and select and have some intuition about what's
15 page would be a link that a user could click on to 15 going to happen next -- a new page or something is going
16 initiate some action? 16 to happen, something is going to be displayed related to
17 A. 1think | understand what you're asking. 17 what they're seeing that they selected.
18 Certainly if you look at a visually displayed web page 18 But then that's not always the case. You can
19 or aweb page that's displayed in a browser, intuitively 19 click on alink and get a virus, so maybe it's
20 there are links that a user could click on and could go 20 unintended.
21 somewhere and that's different than, say, embedded tags |21 I'm sort of having a hard time generalizing a
22 that would automatically be retrieved as part of an 22 characteristic, given the kind of fuzziness of the
23 object displayed within a web page. Those things can be |23 scenario you're describing.
24 different both in how they are referenced in the syntax 24 Q. Okay. So generally speaking, a link displayed
25 of the web page and how they are presented to the user, 25 on a web page is one that's selectable by a user?
Page 58 Page 60
1 but they might also have similarities, for example, in 1 A. | think I'm still having problems with that
2 that they both use URLs. 2 characterization. So, for example, to test whether |
3 Q. But for a link to be selectable by a user -- 3 would agree with that statement, | would think whether
4 trying to use the words that you were using so we're 4 or not you could have links on a web page that were not
5 consistent -- but for a link to be selectable by a user, 5 selectable. So let's say | put a URL on a web page.
6 it has to be displayed on the web page? 6 You might call that a link, but then you don't program
7 A. That seems an overly strong statement. For 7 the HTML so that a user can select that URL and go to
8 example, whether or not you can have instances within 8 that URL. Ifit's just the string of characters for the
9 that description -- for example, if | click on a banner 9 URL that the user can't select and go to that link, then
10 ad or an image, is that considered a link? So your 10 maybe you couldn’t consider that a link that's
11 statement seems a little bit strong. 11 selectable by a user.
12 Q. Help me understand your concern. The banner 12 Q. I'm trying not to be that clever. If you have
13 ad would -- might include some object associated with 13 just got an <a> href reference with a URL in it and it's
14 the link, but if you click on that, doesn't there have 14 displayed on the web page, that's selectable by a user
15 to be a link that you're clicking on to initiate some 15 to invoke whatever the action is?
16 action? 16 A. That's more technically precise. | think
17 A. Yeah, | think part of the disconnect here is 17 that's correct.
18 when we started with the term "link." Ultimately, when 18 Q. Okay.
19 you get into the syntax, if you're saying URL, that 19 A. And so that it's clear, it's "<a> href." It's
20 there's a URL that backstops an image and is associated |20 an HTML tag.
21 with the image so if you click on the image you're 21 Q. From the perspective of a POSITA in 2011-2012,
22 activating the URL, that can be the case. 22 is there a difference between capturing video and
23 You can have text that's underlined because 23 recording video?
24 it's associated with hyperlink and there's a URL that's 24 A. |think there certainly could be. Those terms
25 associated with that. Certainly that's functionality 25 are broad and vague enough that, depending on context,
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1 they could have different meanings. There might be 1 Q. Is this code here on page 7 related to the
2 instances where they have very similar meanings or are 2 video recorder?
3 used interchangeably, and in other instances they are 3 A. The tag at the top?
4 distinctive. It would depend. 4 Q. Yes.
5 Q. Okay. I'd like to hand you what has been 5 A. So this is describing video playing. At least
6 marked as Exhibit 1009. 6 that's what the last sentence of paragraph 57 says: "In
7 Is that the Nassiri reference addressed in the 7 one example of the executable instructions for video
8 declaration? 8 playing may include.”
9 A. ltis. 9 Q. Then it's referencing that code snippet at the
10 Q. Just so we're clear, is that the same Nassiri 10 top of page 7, correct?
11 reference that's addressed in both of your declarations? 11 A. ltis.
12 A. ltis. 12 Q. Okay. And that code snippet, the I-frame is
13 Q. Addressed in the '997 patent? Okay. 13 going to automatically load the URL that follows the SRC
14 Would you please turn to page 7. 14 tag, is that correct?
15 A. Okay. 15 A. It might. It doesn't say that that's what is
16 Q. Right at the top where it says "<iframe 16 supposed to happen, and given that it's only a portion
17 src=http://watch.videogenie.com," that I-frame is 17 of the snippet, it isn't the case that it's necessarily
18 already going to preload with the media player, is that 18 true. I mean it doesn't say. Without looking at more
19 correct? 19 of the code, what it's supposed to do, all that it's
20 A. | would have to see where it talked about in 20 really saying is offering that HTML snippet as an
21 the description that that particular example would be 21 example of the executable instructions for video
22 preloaded. | skimmed the paragraphs before and after. |22 playing.
23 | didn't see where it said that it would be preloaded. 23 Q. Doesn't your declaration explain that that
24 Q. So about the last two sentences of paragraph 24 |-frame would need a name tag to be able to target it
25 57 on page 6. 25 with some external link? Let's say I-frame generally.
Page 62 Page 64
1 A. Okay. | mean both here and in other 1 I'm not sure that you speak directly to this code
2 paragraphs it's describing different capabilities, but 2 snippet, but isn't that how I-frames work?
3 as the declaration describes, it, at least, describes 3 A. In what sense? Are you --
4 the functionality where the user is clicking on that 4 Q. Don't they require a name tag to be able to
5 embedded link, but | don't see anything for this 5 target them with an external link?
6 particular code snippet, whether it's describing it as 6 A. |don't think that's quite what I'm saying in
7 something that is automatically loaded. 7 the declaration. There is a description about Bradford
8 Q. Well, at the very least, that SRC tag is going 8 on pages 48 and 49 and 50.
9 to automatically load that URL that follows it, correct? 9 Q. Wel'll get to Bradford. Right now I just want
10 A. It depends. | mean this is a URL snippet, so 10 to understand what it is that Nassiri discloses. My
11 it's part of what would go into a web page. Since it's 11 understanding of your declaration is that Nassiri's
12 incomplete, | think you have to look at the descriptions 12 |-frames are set up to autoload that SRC URL and that
13 and the specification to understand what the system is 13 because that is the case, you then turn to Bradford for
14 doing. And as described in the declaration, it, at 14 the idea of an external link that targets an I-frame.
15 least, describes an instance where a user can select 15 A. ldon't think that's exactly accurate.
16 that I-frame and load the video recorder. 16 Q. From the code at the top of page 7 in Nassiri,
17 It also describes, | think, for example, at 17 is there some external action that you think needs to be
18 the end of paragraph 58 in some examples the video host |18 taken to invoke or to load that SRC tagged URL in this
19 computing system may automatically insert the code into |19 I-frame?
20 code of the enterprise computing system, so some 20 A. So | think that what's disclosed in Nassiri as
21 portions can be automatic. | don't know that it's 21 it relates to the limitation in the claims that | think
22 describing that the video recorder itself would ever be 22 is related to what you're asking about, Nassiri
23 automatically loaded or not. | mean if there's some 23 describes being able to use I-frames to embed the video
24 portion of the specification that you think says that, 24 player. | think a person of skill in the art would
25 you can point me to it and I'll confirm it. 25 understand in the context of Nassiri that that means a
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Page 65

Page 67

1 user would be clicking on the link. It doesn't say 1 There could be, potentially, lots of examples.
2 those exact words. | think that's what the reference 2 Q. If you put this code snippet at the top of
3 teaches. 3 page 7 of Nassiri into an HTML file and you open that
4 What I'm relying on Bradford for is to 4 HTML file with a browser, will it automatically load the
5 demonstrate that the use of I-frames supports that 5 URL that follows the SRC tag?
6 functionality and a person of skill in the art would 6 A. It would depend. I think if all you had in
7 understand that. So in seeing a discussion of I-frames 7 the HTML file was this code, it might actually not load
8 as it's described in Nassiri a person of skill in the 8 atall. You might need additional HTML structure in
9 art would understand that that's what it's describing. 9 order to define what the frames are, or at least what
10 Pointing specifically to the code snippet at 10 this frame is in order for the code to execute
11 the top of page 7, Nassiri isn't offering that to 11 correctly.
12 demonstrate the exclusive functionality of what Nassiri |12 It's intended to be a code snippet, not a
13 can do as it relates to whether or not a user is 13 complete HTML file. It's used to convey one particular
14 clicking on a link, so | think it's not an accurate 14 concept, and to read more in to that than what it says
15 understanding of what a person of skill in the art would |15 here, | think, would be an inaccurate understanding as
16 disclose in Nassiri to look at that code snippet and 16 to what a POSITA would think.
17 argue that its functionality limits the disclosure in 17 Q. What additional HTML code structure would be
18 some way. 18 necessary to get this I-frame to load?
19 Q. So thatwas alot. | want to start -- I'm 19 A. You might need a starting HTML tag, an ending
20 starting simple. 20 HTML tag. It depends on how good the browser is at
21 What does this code at the top of page 7 do? 21 interpreting incomplete HTML.
22 This I-frame automatically loads the URL that follows 22 Q. If you put this code snippet in an HTML file,
23 the SRC tag, does it not? 23 precede it by a starting HTML tag and ending with a
24 A. Not necessarily. It depends on what the code 24  closing HTML tag and you open that HTML file in a
25 around it does, what the other embedded portions of the (25 browser in 2012, will the I-frame automatically load the
Page 66 Page 68
1 web page are doing. All that this code at the top of 1 URL that loads the SRC tag?
2 page 7 is being described for is an executable 2 A. Yeah, | mean, look, if you modify this tag and
3 instruction for video playing. It doesn't -- Nassiri 3 add tags so that it goes into a web page that only
4 doesn't describe it as something that's automatically 4 includes this one link, certainly you can build a web
5 loaded or not. It's really just describing what the 5 page around it to get the referenced link to
6 code would look like. 6 automatically load, but that's not the purpose of why
7 And paragraph 58 goes on to, again, describe 7 this HTML snippet is included in the specification.
8 what the role of that code is. It's not -- you can't 8 Q. I'm not asking about the purpose of why it's
9 read in more to what's in that code and what its 9 included, I'm just asking about how this would operate
10 functionality is that might depend on other code in the 10 in a straightforward set of circumstances.
11 web page to suggest that Nassiri is limited in some 11 A. Well, but you're changing what the reference
12 specific way. 12 describes. You're adding additional tags in order to
13 Q. I'm not suggesting anything, Dr. Almeroth, I'm 13 get it to display in a web page. You're changing the
14 just asking how that I-frame code works in and of 14 functionality beyond what is referenced in the web page
15 itself. An I-frame with a source loads the source, does 15 to import some understanding beyond what it specifically
16 it not? 16 says and is referenced for.
17 A. It might load the source. As | testified to 17 Q. I'm confused. | thought you said that this
18 several times, it depends on what the other code around |18 was included as an example and that it would necessarily
19 it does. 19 include other things.
20 Q. Can you give me an example of some other code 20 A. No. What I'm saying is the sentence before it
21 around it that would prevent this I-frame code that's 21 says "In one example the executable instructions for
22 shown at the top of page 7 of Nassiri from automatically 22 video playing may include.” It's included as exemplary,
23 loading the URL that follows the source tag? 23 it's included as a code segment, it's not intended to
24 A. Other JavaScript, other conditional tags, 24 convey meaning beyond what it's used for, and to read
25 other I-frame structures that depend on user input. 25 more in to what this code snippet does, to try and build
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1 aweb page around it that's inconsistent with other 1 Q. Paragraph 57 says: "The video player may be
2 functionality that's described, I think, is inaccurate. 2 displayed on a stand-alone site or other
3 Q. So with respect to this media player, code 3 content-providing application, or may in some examples
4 snippet at the top of page 7, what other functionality 4 be embedded in an enterprise's own site or other
5 is described that's inconsistent with anything that | 5 content-providing application."
6 just asked you? 6 Does the code snippet at the top of paragraph
7 A. What is inconsistent is it's not a complete 7 7 that follows -- or top of page 7 that follows
8 web page. It's not clear what a browser would do, if 8 paragraph 57, is that an example of a way to embed that
9 you just entered this snippet into a page and loaded it. 9 inaweb page?
10 Whether or not this page -- or this snippet 10 A. It's an example of executable instructions for
11 could be included in a page and made to automatically 11 video playing that may be included in a web page. It's
12 load or not is not the relevant point that Nassiri is 12 one example, as Nassiri says.
13 pointing to it for. And Nassiri identifies the use of 13 MR. ROBINSON: We have been going for about an
14 I-frames, and a person of skill in the art would 14 hour. Let's take another quick bathroom break.
15 understand what I-frames were capable of doing, as 15 (Recess: 11:17 a.m. - 11:28 a.m.)
16 further confirmed by Bradford. 16 BY MR. ROBINSON:
17 Q. |feel like you're telling me a lot of about 17 Q. Dr. Almeroth, taking a step back, | think that
18 what Nassiri intended, and I'm really just asking if you 18 we established a little earlier that a digital video
19 drop this code snippet into a basic HTML tag that -- or 19 file that complies with the MPEG standard, as of May of
20 HTML page that otherwise will load in a browser, can you 20 2012, would include an MPEG container and some video
21 really not tell me how that I-frame is going to behave 21 content encoded in accordance with the MPEG standard.
22 in the way that it's written? 22 Is that accurate?
23 MR. McDOLE: Objection. Asked and answered. 23 A. With respect to the container, since we didn't
24 THE WITNESS: So the first thing, I'm not 24 look at the standard to see whether or not the concept
25 trying to tell you what Nassiri intended. What I'm 25 of a container was something that was required in all
Page 70 Page 72
1 telling you is Nassiri says in one example the 1 files or not, | don't think | can say one way or another
2 executable instructions for video playing may include. 2 sitting here without the benefit of looking at that
3 It's included in the paragraph where there are 3 standard.
4 other examples, and it's described in the context of 4 With respect to whether or not it has content,
5 other functionality for Nassiri. What that specific 5 it was essentially circular in the sense that if you
6 code would do is an example of executable instructions 6 assumed in your hypothetical there was content to
7 for video playing. 7 encode, and it was encoded, then that encoded content
8 Whether or not that code would do additional 8 would be in the results. Whether it could be stored in
9 things or have additional characteristics, it's not 9 afile is one possibility. It could be streamed is
10 being described that way. How that code would function 10 another option. | mean that's kind of the
11 in practice would depend on what the code around it 11 characteristic of MPEG or MPEG-4, as an example within
12 does. You asked if there were examples of where this 12 the family.
13 code would not result in an automatically loaded player 13 Q. So a dot MPG file that includes video content,
14 and | gave you some. In other instances it might, 14 the video content would typically be encoded in
15 depending on how that code was used in a web page. 15 accordance with the MPEG standard, if the dot MPG file
16 The point would be that Nassiri is describing 16 complies with that standard, is that correct?
17 that code as executable instructions for video playing. 17 A. If my understanding of your question is
18 In some scenarios it might lead to an automatically 18 accurate, you've essentially made it circular. I'm not
19 loaded player, in other instances it might not. It's 19 sure what you're asking me other than to confirm that
20 not being offered for that proposition by Nassiri as an 20 the assumptions in your question are true.
21 example of one way or the other. The functionality of 21 Q. | guess I'm trying to figure out as of May
22 whether or not code could be loaded and executed 22 2012, given your experience, what was typical of dot MPG
23 automatically is described elsewhere in the 23 files at the time? Certainly there must have been
24 specification. 24 exceptions, but what was typical of dot MPG files?
25 BY MR. ROBINSON: 25 MR. McDOLE: Objection. Form.
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1 THE WITNESS: So the question of what is 1 in order to adhere to the standard, what's produced must
2 typical sort of depends on what you mean by "typical." 2 be decodable by a decoder that meets the standard.
3 | mean, is it common or required or necessary? | mean 3 To try and identify common characteristics or
4 there's a lot of variability in what an MPEG file could 4 structure or components, whatever terms you want to use
5 be. There's even the misdirection of whether or not MPG 5 for that and whatever criterion you want to use for
6 stands for an MPEG file or what it could represent. We 6 establishing the threshold for what's common versus
7 sort of went through that in the first hour of the 7 what's possible versus what's likely versus what a
8 deposition. 8 sampling of encoded files in that timeframe would have
9 If you're asking if you have an MPEG file 9 revealed, the best way to identify those, separating out
10 what's in that file, | mean ultimately it depends. In 10 just doing a sampling of files from the 2011-2012
11 some instances you can create files that can be used to 11 timeframe, would be to look at the standard. Certainly
12 stream, you can move that file around as an object by 12 there might be common structural components.
13 downloading it. | mean it's really the power of the 13 Most of my recollection is around the process
14 programming and the flexibility of programming what you 14 of sampling, how temporal compression and spatial
15 can do with this content. 15 compression can take place, the creation of a discrete
16 It makes perfect sense to apply an MPEG 16 cosign transform, the use of Huffman encoding,
17 encoder to a source of consent. The source could come 17 run-length encoding, the use of I-, P- and B-frames to
18 from afile, it could come from a live stream, it could 18 achieve greater degrees of compression, the algorithmic
19 come from an external source like a DVD. You can take 19 elements for how the encoding takes place. Those are
20 the result of that encoding, you can stream it, you can 20 really kind of the important distinctive aspects of
21 download it, you can progressively download it, you can 21 MPEG.
22 stream it with buffering. 22 How it's structured, how the bits are ordered
23 And at the receiver, you can take the result 23 within a file or a stream isn't something that | have
24 of that, store it in its file, you can consume it and 24 memorized, and | think it's described in the standard.
25 display it, you can do both, you can transcode it, you 25 It's easy enough to reference.
Page 74 Page 76
1 can encryptit. 1 Q. What are the differences between |-, P- and
2 | mean it's pretty straightforward 2 B-frames?
3 functionality and capability and programming as to what 3 A. So an I-frame is an intra-encoded frame,
4 you do with content as it's encoded, decoded, 4 meaning it doesn't rely on other frames around it.
5 transformed, compressed, decompressed from origination 5 A P-frame is the progressive, the encoded
6 to consumption. 6 frame, which means it depends on I-frames. It achieves
7 One last point. | know that was long, but 7 better compression through temporal redundancy, meaning
8 what's in an MPEG file depends on where it comes from, 8 if you're doing 30 frames a second, there are likely
9 how it gets there, what's done with it when it gets 9 aspects in the second frame one thirtieth of a second
10 there, and so when you try and boil it down to kind of 10 later that's very similar, and by only encoding the
11 fundamentally what has to be there, then we start 11 differences you can significantly reduce the size of the
12 talking about kind of very broad statements like, well, 12 video.
13 if an MPEG file and it's got the right extension and it 13 And then a B-frame is bidirectional, so it can
14 has content, then it's something that can be decoded by 14 rely on both forward and backward similarities in
15 an MPEG player, something that was encoded by an MPEG 15 interpreting the differences between the frames is what
16 encoder and generally would meet the requirements of the 16 is called "error," and then encoding that error so that
17 standard such that what was produced could be consumed. 17 aframe can be created or reconstructed by adding that
18 BY MR. ROBINSON: 18 error back into the base frames.
19 Q. In May of 2012, was there so much variability 19 Q. Are those unique to the MPEG standard?
20 in MPEG files that it's impossible to say that they had 20 A. No.
21 any common components or characteristics? 21 Q. Are they consistent with the MPEG standard?
22 A. There is certainly variability within the 22 A. I'm not sure what you mean, "consistent."
23 standard. It creates a variety of options with respect 23 It's a concept that's used in the encoding
24 to the structure of the file, the quality at which the 24 process within MPEG, in most versions of MPEG,
25 encoding takes place, but regardless of the variability, 25 potentially all, but there's a number of different MPEG
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1 standards so | just have to go back and double-check. 1 bits. If you're using 16 bits for sampling, then when
2 Q. But the MPEG standard, generally speaking, 2 you take a sample it has to be associated with one of
3 encompasses or doesn't exclude the use of |-, P- and 3 the bit values.
4 B-frames as you've just described them? 4 The difference between the actual sample value
5 A. MPEG, the encoding process generally uses I-, 5 and the digital value is called "quantization noise."
6 P-and B-frames. 6 The further the values are spaced apart, the more noise
7 Q. A moment ago you mentioned that a -- | think 7 that you have and the greater loss of accuracy in the
8 it was the P-frame, as an example could be one thirtieth 8 compressed signal, but if you can use eight bits for an
9 of a second after the I-frame. Does that correspond to 9 encoding instead of 16, then you can greatly increase
10 a frame rate of 30 frames per second? 10 the compression, so by varying the quantization levels,
11 A. If frames are separated by one thirtieth of a 11 how many bits you do for each sample, you can adjust the
12 second, that's 30 frames per second. 12 quality.
13 Q. And that was, in fact, what you were 13 There's also hierarchical video encoding where
14 referencing when you said one thirtieth of a second? 14 you have multiple layers of quality. It's become a
15 A. That was the example. 15 fairly robust field in terms of how you can dynamically
16 Q. Are there other frame rates at which digital 16 adjust the output rate of the encoder.
17 video can be encoded within the MPEG standard? 17 Q. And all of these variations are included in
18 A. I'm almost certain that the answer is yes. 18 the MPEG standard?
19 Q. Are there other ways in the MPEG standard of 19 A. Many of them are. Many of them are included
20 varying file size in the encoding? 20 as the MPEG standard has evolved. | think MPEG-1 was in
21 A. Yes. 21 1992, MPEG-2 was shortly after that, MPEG-4, MPEG-7,
22 Q. Can you give me other examples of those? 22 MPEG-21, it's continued to evolve at intervals over the
23 A. Resolution is an example. The quantization 23 last almost 30 years.
24 levels is another example. 24 Q. Were the variations that you just described
25 MPEG tends to be what's called an asymmetric 25 included in the MPEG-4 standard?
Page 78 Page 80
1 encode-decode, meaning you can put more effort into the 1 A. | would have to go back and check. | know at
2 encode process. So, for example, you can look farther 2 least some of them were.
3 afield of where an object in a video occurs to determine 3 Q. Do you know which of them were?
4 if it's moved a significant difference so that you can 4 A. Not off the top of my head.
5 still achieve spatial redundancy. 5 Q. Paragraph 158 of your declaration, you explain
6 So an example would be if you're looking at a 6 that "a POSITA would have recognized that it would be
7 talking head newscaster, you don't have to look very far 7 beneficial to transmit a series video as a stream as it
8 for differences and to find the differences from one 8 is being recorded in accordance with Bradford's teaching
9 frame to the next. If you're in a close-up shot of a 9 because it would obviate the need to save the video in
10 football moving through the air, if you allow the 10 multiple files before transmitting, which again is
11 encoder to look further afield for the object, then the 11 undesirable because it needlessly utilizes computer
12 error that you can encode still saves you resulting size 12 resources and time."
13 of the stream. 13 How would it have worked to save the video in
14 So those are some of the considerations that 14 multiple files before transmitting? |s that something
15 you can adjust to affect the size of either a stream or 15 that was done at that time?
16 the ultimate size of a file. 16 MR. McDOLE: Obijection to form.
17 Q. So looking farther afield, is that 17 THE WITNESS: One of the ways of getting
18 quantization? 18 around the delay of doing all of the encoding and
19 A. No. 19 compression in creating a file and delivering a file is
20 Q. What's quantization? 20 to streamit.
21 A. Quantization is you are converting a 21 There's another option which is essentially
22 fundamentally analog process into a digital process and |22 streaming it, but what's called "chunking," just -- it's
23 it requires sampling. So if you think about -- this 23 not really called "chunking" as a term of art, it's the
24 works for music as well. Music is a continuous 24 term that I've used where you can record pieces of the
25 waveform, but you have to associate with it a set of 25 video, you can store it as files and then transfer the
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1 files and then reconstruct the files at the receiver, or 1 Q. Which of these interfaces is included in the
2 you can watch them as files. So for example, HTTP 2 |-frame example, the |-frame discussed at page 2 at
3 streaming today works similar to that, where you don't 3 paragraph 19?
4 request the entire file, you just request a segment of 4 A. So there's two places | can look to answer
5 thefile. 5 that question. For the dependent claims that talk about
6 So the point that's being made here is with 6 user controls, | believe these are cited to as examples,
7 streaming you obviate the need to do this kind of create 7 and so |l can look in the declaration. | think it's
8 achunk, store it to a file and then transfer the file. 8 addressed there.
9 Even that is an implementation of streaming where you're 9 The other thing that | can also do is find in
10 able to deliver and use the content before you've 10 the specification where it's describing Figures 3 and 4,
11 finished the encoding process, either for a live or 11 and that looks to start in about paragraph 37.
12 pre-stored stream. 12 In looking at those paragraphs, starting at
13 BY MR. ROBINSON: 13 37 --I'm sort of trying to read them quickly. Unless
14 Q. Meaning if you've got a chunk saved as a 14 you want to point me to something specific, | don't
15 smaller file, you can just send that chunk and the end 15 recall where it says if there's a limitation with
16 user can watch it without having to download the entire 16 respect to either Figure 3 or 4 as to what can be used
17 video, is that correct? 17 in the functionality associated with paragraph 19. |
18 A. That's a similar example of what you can do. 18 mean, if anything, it's describing what a user interface
19 Q. |thought that was one of the examples that 19 might look like and what kinds of buttons and features
20 you just mentioned. 20 that might be used within an interface, and then |
21 A. See, again, how you do the encoding is really 21 basically go through that analysis in the declaration.
22 independent of how you do the receiving or playing or 22 Q. Does Nassiri say somewhere that the interface
23 storing. | mean, really, the compressing side works to 23 of Figure 3 or Figure 4 could be included in the I-frame
24 generate the video. It can either do so as a stream or 24 that's described on page 2, paragraph 197
25 into a single file or into subdivisions of files. 25 A. ldon'trecall. | mean | don't have Nassiri
Page 82 Page 84
1 And then the next independent step is what do 1 memorized. | could look through it and see.
2 you do with that content? You can encapsulate it in UDT | 2 Basically the other thing | would do is
3 and stream it, you can encapsulate it in TCP and stream 3 just --1 mean I've set forth the opinions in the
4 it, you can download the smaller versions of the files, 4 declaration for why those figures and that functionality
5 which if you do that one after the other and then 5 would be disclosed or taught to a person of skill in the
6 consume the files at the other end looks a lot like 6 art. | can find that section of the declaration and
7 streaming. It would be characterized as streaming, | 7 walk you through the reasoning, if you want, but I think
8 think, in most instances, and that's independent of what 8 it's in there.
9 happens at the receiver. 9 Q. In paragraph 24 --
10 The receiver can receive streamed packets, 10 A. Nassiri?
11 streamed chunks, downloaded chunks, the entire 11 Q. Sorry, paragraph 204 of your declaration, you
12 downloaded file, store it to a single file, store it to 12 say that "A POSITA would have understood and it would
13 chunks, play it out to a user. The flexibility of the 13 have been obvious that because a web page can only
14 encoders, the transmission protocols are all such that 14 display a finite number of videos, the video files with
15 you can have any of that capability at basically the 15 greatest number of views will be selected for display on
16 generation, the transmission or the reception portions 16 the second web page."
17 of the process. 17 Why is it that a web page can only display a
18 Q. And those options were available in May of 18 finite number of videos?
19 20127 19 A. There's both practical limitations as well as
20 A. Yes. | mean we were experimenting with these 20 design considerations.
21 different techniques in the late '90s. | wrote papers 21 From a design consideration, it's pretty much
22 on how to do this stuff in 1997. 22 awell-understood concept, to order pages and to have
23 Q. Would you take a look at Nassiri, the pages 23 multiple pages based on content. You know, if you think
24 with Figures 3 and 4 on it, please. 24 about Google, for example, it puts a finite number of
25 A. Okay. 25 search results on a first page and then identifies
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1 multiple pages. If you're looking through YouTube, if 1 |don't really understand how your question would relate
2 you're looking through a catalog, it's pretty much a 2 tothe claim. | mean, it's a dependent claim. | don't
3 design principle that you don't put every single video 3 know if you're referencing something from Claim 5 or
4 file onto a single page. 4 something later.
5 From a practical consideration, let's say you 5 | mean ultimately the best that | can say is
6 display for the user 10 videos. If you think about the 6 I've looked at Nassiri and identified what | think
7 challenges and the overhead of displaying a web page 7 discloses the limitation. If there's other
8 with 50 million videos and having links and tags and 8 characteristics or permutations about the claim, | mean
9 thumbnails and information describing each of those 9 I haven't tried to address those here.
10 videos, the amount of time to download that page, to 10 BY MR. ROBINSON:
11 create that page on the server side, there's no 11 Q. On page 86, Claim Element 3.3.
12 expectation that a user would look at all 50 million of 12 A. Okay.
13 those, so the idea that you have an ordering to the web 13 Q. It follows from 3.2. 3.2 says "providing,
14 pages and then use web pages -- sorry, an ordering to 14 using media player software on the video management
15 the videos and then have multiple web pages to divide up |15 server system, the stored video file for display."
16 those video files is exactly as this section talks 16 And then 3.3 says "within a plurality of
17 about, supported in the context of what's disclosed and 17 displayed instances of one or more web pages hosted on
18 obvious for the reasons I've just described and included 18 one or more web server systems."
19 in the declaration. 19 Does that suggest that a single web page can
20 Q. So | think what you just described is a limit 20 be displayed in multiple instances?
21 to the number of videos that can be displayed 21 A. Again, I'm not sure with respect to the
22 simultaneously on a single web page. If you have one 22 requirements of the claim sort of what the claim scope
23 video player, you can play all of the videos through a 23 is, what could be within the scope of the claim versus
24 single video player, can't you, it would just be back to 24 not, whether if some hypothetical system where there's
25 back? 25 different web pages with different video instances would
Page 86 Page 88
1 A. Is it possible? | mean I think you could 1 meet the limitation or whether or not it has to be the
2 certainly program something that way. It wouldn't be 2 same.
3 desirable for the reasons that are set forth in these 3 What | pointed to again is what | think
4 paragraphs. 4 Nassiri discloses and why Nassiri would disclose the
5 Q. Is it your understanding that -- if you flip 5 limitation. | don't see Nassiri describing its system
6 back to page 92, in between paragraph 205 and 206 of 6 in a way that requires me to analyze the claim to
7 your declaration, is it your understanding that the 7 determine its scope with any more specificity than
8 first web page is limited to a single instance of the 8 what's described here.
9 first web page, or could the first web page be displayed 9 Q. If you have a web page that embeds a media
10 to multiple users at once? 10 player and that web page is displayed to 50 people in 50
11 A. |didn't understand the question. 11 instances, or even more people in more instances,
12 Q. Well, could the first web page be displayed in 12 there's no natural limit to the number of videos that
13 multiple instances or is each time you display a web 13 can be displayed through that first web page, is there?
14 page, is that the only web page? 14 A. ldon't understand from your question if
15 A. Are you asking about what Nassiri discloses? 15 vyou're asking about within that single embedded video
16 Q. I'm asking about what this claim requires. 16 just playing one video after another after another after
17 A. Oh, okay. 17 another. If that's what you're asking about, then
18 MR. McDOLE: Obijection to form. 18 certainly you could create a web page where, assuming
19 BY MR. ROBINSON: 19 the network is working, the server is operating, the
20 Q. What is your understanding of what this claim 20 client device is operating correctly that you couldn’t
21 requires? 21 program a web page with the right instructions so that
22 MR. McDOLE: Same objection. 22 after one video was done being played, the next one
23 THE WITNESS: | don't see in the limitation 23 would be queued up and then you just repeat that process
24 6.1 or 6.2 anything that talks about whether or not the 24 until something happens.
25 same web page can be provided to multiple users or not. 25 Q. Andinfact --
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1 A. Sorry, let me finish. 1 Q. What are the differences in how they're
2 Q. Sorry. 2 implemented?
3 A. You could certainly create a program that 3 A. They have different security access for what
4 would do that. 4 they can do within the browser context. | think if you
5 Q. And in fact, with an embedded media player 5 want to get into any sort of specifics, I'd have to go
6 there's no requirement that the media player play the 6 look and compare them. Like | said, it's not really an
7 same video in each instance of the web page, is there? 7 issue that came up in the context of the declaration, so
8 MR. McDOLE: Objection to form. 8 it wasn't really something | focused on trying to
9 THE WITNESS: Your question asked about a 9 address.
10 requirement. I'm not sure | understand how that word is 10 Q. You mentioned differences in functionality.
11 used in this context. 11 What are those differences?
12 Similar to banner ads, the HTML that executes 12 A. It depends. It completely depends. It
13 on my computer is identical to the HTML that would 13 depends on the browser environment, the capabilities of
14 execute on somebody else's computer, and yet | would see 14 the extensions. | don't think there's really a
15 adifferent ad because of the interplay in what gets 15 definitive list on what their different capabilities
16 executed. | don't know that anything about that 16 would be.
17 description ties into a requirement, but again it sort 17 Q. Isitfair to say that either would be a
18 of boils down to how you do the programming, how the 18 software package that is downloaded and operated within
19 server operates on the back end, how the system is 19 the browser environment locally?
20 configured, et cetera. 20 A. ldon't know that that's accurate for both.
21 BY MR. ROBINSON: 21 I'd have to double-check. I think, as | testified to,
22 Q. So let me ask this a slightly different way 22 the permissions of what you can do within the context of
23 based I think on what | think you just said. 23 a browser are different, but again I'd have to go look
24 If you've got a media player embedded in a web 24 it up to see. It's just not something | investigated in
25 page, you can have two different instances of that web 25 the context of this declaration.
Page 90 Page 92
1 page being displayed in which the media player is 1 Q. So you said you don't know that it's accurate
2 playing different videos in each instance of the web 2 for both. Do you know that it's accurate for one or the
3 page? 3 other?
4 A. |don't hear anything in your question that 4 A. No. Ithink you're describing them in a way
5 describes a scenario that couldn't be accomplished by | 5 that | believe there are differences. I'd have to go
6 some programming. 6 look. Again, it's not something that came up in the
7 Q. Okay. 7 context of this declaration, so I'd have to give it some
8 A. It sort of is a testament to the capability 8 thought and do some additional research to see.
9 and diversity of programming languages. 9 Q. I'm going to hand you a copy of Twitter's
10 Q. And that was true as of May of 2012, correct? 10 Exhibit 1012. Is that the Lerman reference that's
11 A. That you could create a system that plays a 11 addressed in your declarations?
12 different video in different embedded players? Sure. 12 A. ltis.
13 MR. ROBINSON: It's about 12:10. Why don't we 13 Q. This Lerman reference describes both browser
14 take a quick lunch break. 14 plug-ins and browser extensions and is relied on in your
15 (Recess: 12:11 p.m. - 1:01 p.m.) 15 declaration as suggesting video editing functions.
16 BY MR. ROBINSON: 16 Is there any difference between the browser
17 Q. What's the difference between a browser 17 extension and browser plug-ins that Lerman describes?
18 plug-in and a browser extension? 18 A. First of all, there was a preamble to that
19 A. I'm trying to think of where any differences 19 question. I'm not sure that that's accurate. |
20 would be relevant in the context of the declaration and |20 primarily relied on the references as described in the
21 why | would think about that question. They are similar {21 declaration for video editing functions. | don't recall
22 except for the way that they are implemented and the 22 the claims identifying one implementation versus
23 capabilities that are offered through the browser. 23 another. Certainly we can look at Lerman and see what
24 Beyond that is a difference -- there isn't anything 24 it says about plug-ins versus extensions. | don't
25 really relevant to the IPR, so -- 25 recall anything being relevant as a distinction, but |
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1 would defer to what's described in the declaration. 1 instances. What | described in the declaration is that
2 Q. Your declaration actually references both 2 this kind of video editing functionality is something
3 browser extensions and browser plug-ins. Is there a 3 that would have been known to a person of skill in the
4 difference between those two things, as described in 4 art, was used in these kinds of applications, and so
5 Lerman? 5 used specifically in editing videos that had been
6 A. You'd have to point me to where in the 6 received.
7 declaration it's referenced and where in Lerman it's 7 It doesn't have to rise to the level of
8 described that would raise whether or not there's a 8 whether or not those video editing functions were as an
9 distinction. 9 extension or as a plug-in or wasn't something that had
10 Q. Well, Lerman is addressed in your declaration 10 to specifically be combined into the system, it was the
11 starting at paragraph 266, at least in the declaration 11 functionality and the capability for that specific type
12 for Claims 1 through 19 of the '997 patent. 12 of system.
13 In paragraph 267 it quotes some language about 13 The reality is that a person of skill in the
14 a browser extension, and in paragraph 269 it references 14 art would have understood that you could implement it in
15 a browser plug-in. Is there any difference between 15 avariety of different ways, and by 2012 video editing
16 those two things that you considered for purposes of 16 capability existed in a wide array of tools.
17 your analysis? 17 MR. ROBINSON: I'm going to object to that
18 A. What | can say is | considered the reference. 18 entire answer as non-responsive.
19 Ididn't recall there being any distinction in the 19 MR. McDOLE: | disagree.
20 claims for which Lerman was used as a reference where it |20 MR. ROBINSON: | don't know how I could have
21 mattered whether or not the video editing functions were 21 misread or misunderstood anything. | literally just
22 provided in some specifically implemented way. 22 read your words back to you from this sentence in 268.
23 Q. You repeatedly in these paragraphs quote the 23 Q. Does it say that the plug-in software is
24 language from Lerman that says "self-contained 24 installed in a user's browser?
25 embeddable software component." Lerman describes that 25 MR. McDOLE: Objection. Asked and answered.
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1 being "a self-contained embeddable software component 1 THE WITNESS: That's part of what it says in
2 that, whether in the form of a plug-in or an extension, 2 paragraph 68. It's not the extent of what that sentence
3 is downloaded and operates locally in the browser 3 that you have partially read from says.
4 environment." 4 BY MR. ROBINSON:
5 Is that accurate? 5 Q. Just to be clear, that's paragraph 268,
6 A. If you're asking about what's described in -- 6 correct?
7 or quoting from Lerman, you'd have to point me to where 7 A. ltis.
8 it's saying that in Lerman. | see in paragraph 269 it 8 Q. Okay. So if that plug-in software is
9 talks about the self-contained embedded software 9 installed to a user's browser, any editing that that
10 component. | agree that that's cited there, and in 268 10 software would provide is locally, correct?
11 as well. 11 A. In the instance or the place and where that
12 Q. So 268, it says: "Specifically, Lerman 12 functionality was installed, that's where that
13 discloses 'plug-in software' installed to a user's 13 capability would be provided.
14 browser enabling users to drag and drop video files for 14 Q. I'm going to hand you what's been marked as
15 immediate extraction, or edit and post a video file to a 15 Twitter's Exhibit 1017.
16 website 122 or other location accessible through the 16 Is that the document that's referred to in
17 network user interface." 17 your declarations as Tosh.0?
18 That seems to state that Lerman's software is 18 A. |believeitis.
19 installed to the user's browser. 19 Q. Does Tosh.0 describe the automated selection
20 A. Yeah. | think what you're -- I'm not sure if 20 of videos for inclusion in a television program?
21 you're misunderstanding about what I'm relying on Lerman |21 A. Would you repeat the question.
22 for or reading more into the combination than | was 22 Q. Does Tosh.0 describe the automated selection
23 describing. 23 of videos for inclusion in a television program?
24 Lerman describes video editing functionality 24 A. ldon't recall that it specifically describes
25 in a variety of ways and used in a variety of different 25 that concept. That's not really why I'm relying on it.

Lexitas





Kevin C. Almeroth, Ph.D.

25 (97 - 100)

Page 97

Page 99

1 Q. Did you just review Tosh.0? 1 through videos and determine whether or not they're
2 A. Idid. 2 appropriate, whether they have automated tools to help
3 Q. Does it describe the automated selection of 3 them or look for keywords or tags or quality checks
4 videos for inclusion in a television program? 4 before they even review them. You haven't really
5 MR. McDOLE: Objection. Asked and answered. 5 defined whether in order to be automated or automatic
6 THE WITNESS: It's hard to say. I'd have to 6 every single part of the process has to be automated or
7 go through and look at it again. 7 not. The best | can say is it says what it says.
8 BY MR. ROBINSON: 8 Q. Are you aware of any software that was
9 Q. Take your time. 9 available in May of 2012 that would have identified the
10 A. It's not really why I relied on the reference. 10 worst or the weirdest or the funniest clips, both
11 Whether it would support such a concept -- | mean | can 11 intentionally and unintentionally funny?
12 certainly try and reread it and do the analysis on the 12 A. Yeah, that's -- 1 don't have an encyclopedic
13 fly for you. Do you want me to do that? 13 knowledge of all software that existed, and as |
14 Q. Yes, please. 14 testified to earlier, those aren't the only criterion
15 A. |see where it describes what the process is, 15 that are used. Focusing even there, that's not to
16 it describes what some of the criterion are that are 16 suggest that some part of the process might not be
17 used for what videos are selected, but it doesn’'t go 17 automated. Again, it doesn't say what the details of
18 into the details as to what the process is exactly. 18 the process are. It's providing a context, and | mean
19 Q. Do you see on page 3, the third full paragraph 19 as to what's required by the claim, | think it's a
20 in the left column where it says "The scouring of 20 sufficient disclosure.
21 YouTube takes two full-time researchers who spend most 21 Q. Infact, it doesn't even say that users submit
22 of their time on-line searching for the worst and the 22 their videos to Tosh.0, does it?
23 weirdest and the funniest clips"? 23 A. Again, | think the reference says what it
24 A. ldo see that. 24 says. It doesn't say that they don't. If you're
25 Q. Doesn't that suggest that two full-time 25 looking at YouTube, the videos could be submitted by
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1 researchers manually review videos on YouTube? 1 users. If you have automated tools that then look
2 A. That's part of it. But | mean there are lots 2 through those videos, there's a variety of techniques
3 of different videos on-line. Whether or not they use an 3 that can be brought to bear, and even the disclosure
4 automated process to capture videos -- | mean, there's a 4 that's here is sufficient to tie it into the claims and
5 set of criteria on page 2 -- short, good quality, legal 5 the limitations for which I've relied on it.
6 to puton TV. Itjust doesn't go into the details about 6 Q. Have you ever watched Tosh.0?
7 what the process exactly is, whether there's an 7 A. | might have at some point.
8 automated portion of it. | mean ultimately it says what 8 Q. As you sit here today, do you have any
9 it says about what the process is. 9 specific recollection of having ever watched Tosh.0?
10 Q. The paragraph on page 3, though, | mean, 10 A. Not something specific. I'm sure I've watched
11 suggests at the very least that two full-time 11 it at some point. Again, | couldn't give you a catalog
12 researchers manually review these videos to find the 12 of every show that | have watched or video clip,
13 worst and the weirdest and the funniest. 13 especially from five or six years ago.
14 MR. McDOLE: Objection. Form. 14 Q. Can you tell me what network Tosh.0 was on?
15 BY MR. ROBINSON: 15 A. Comedy Central.
16 Q. That part is manual, isn't it? 16 Q. Did you have to read the article to answer
17 A. Well, it doesn't say, does it? | mean it says 17 that question?
18 that you have two full-time researchers who scour the 18 A. | certainly looked at the article to confirm
19 internet. They can use automated tools to help 19 it. I'm not sure that it really matters whether |
20 determine popular videos and then pull those in and then |20 recall it or not, but that's fine.
21 watch them and add them to a database, as described in |21 Q. You mentioned earlier that varying the
22 the next paragraph. 22 resolution is one way to affect the file size of a
23 It just doesn't get into the details about how 23 digital video file. Is there a minimum resolution
24 they do the scouring. It doesn't say you have two 24 that's required for traditional television programming?
25 researchers who go to YouTube and just click randomly |25 A. First of all, | don't think | characterized
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1 resolution as being specifically for files. | was 1 A. ldon't have --
2 careful to talk about it being something you would apply 2 MR. McDOLE: Objection. Form.
3 to streamed video as well. 3 THE WITNESS: -- really an understanding of
4 As for a minimum resolution size, it depends 4 what that question is asking. What show, who is making
5 again on what the test is, right? There's an 5 the decisions?
6 understanding that TV in the U.S. is 525 scanned lines 6 BY MR. ROBINSON:
7 at almost 30 frames a second, and you can encode that 7 Q. You have experience in multicasting television
8 with MPEG-1. That was often cited as kind of the one of 8 programming, correct?
9 the goals for MPEG-1, to be able to encode NTSC video. 9 A. ldo.
10 |think there's a corresponding resolution for it. 10 Q. Do you recall the resolution of
11 | wouldn't interpret or identify that 11 standard-definition video that was broadcast through the
12 resolution as being the minimum resolution. It mean, 12 multicast system?
13 you can down sample, downsize, have thumbnail videos. | |13 A. When you say "standard definition," I'm not
14 mean, it depends. | don't know that there's an 14 sure what you're referring to. | mean these standards
15 authority on what it would have to be. 15 allow a variety of resolutions. We used one in
16 Q. Do you know what the resolution is that you 16 particular when we did the encoding. | don't remember
17 just mentioned in the NTSC? 17 what that resolution was. It might be in one of the
18 A. For NTSC video, | don't remember what it is. 18 papers that | wrote.
19 |don't remember. 19 Q. Is that the only resolution that you used when
20 Q. Have you ever worked at a television network? 20 encoding television programming?
21 A. Not as an employee. | have collaborated with 21 A. Likely not.
22 television networks. 22 Q. If Nassiri's videos were, say,
23 Q. Do you know whether persons of ordinary skill 23 600-pixel-by-800-pixel resolution, do you think that
24 in the television arts would understand there to be a 24 would be sufficient for inclusion in Tosh.0?
25 minimum resolution for traditional television 25 A. It's hard to say. | don't think you can
Page 102 Page 104
1 broadcasting? 1 definitively say that it wouldn't, but as a
2 A. I'm not sure what level of skill you're 2 hypothetical, it doesn't really provide guidance on
3 attributing to that person. 3 whether or not there would have been a motivation to
4 Independent of that, you talk about a -- I'm 4 combine those references.
5 not sure exactly how you phrased it, some sort of 5 Maybe this goes to your question earlier. It
6 minimum quality level. For what objective? I'm just 6 isn't that Nassiri is limited in one way and Tosh.0 is
7 not sure what you're asking. 7 limited in another way such that those don't overlap
8 Q. Tosh.0 explains that they will only consider 8 such that that would lead a person skilled in the art
9 high-definition videos for inclusion in the Tosh.0 9 not to consider those references as being related to
10 television program. Do you know if that's consistent 10 each other or combinable.
11 across traditional television programming in general? 11 Q. If Nassiri's video were 200 pixels by 250
12 A. Sorry, where does it say that? | see on the 12 pixels, would that be too small for inclusion in Tosh.0?
13 second page the discussion of good quality in that last |13 A. 1think you'd have to ask Mr. Tosh. | suspect
14 column. 14 it would probably depend on other factors. Again, it
15 Q. Just after that, "repeating his preference for 15 doesn't say -- you're asking about a hypothetical
16 high-definition video." 16 system. | don't see in Nassiri where it's limiting it
17 A. Okay, so that's a preference for 17 one way or another.
18 high-definition video from Mr. Tosh. 18 Q. Is there no lower limit to the resolution at
19 Q. It's his show, isn't it? 19 which a video would become so pixelated or unclear that
20 A. Look, I'm just saying it says it's his 20 you wouldn't putit on TV?
21 preference, and so I'm not sure how you get from that to |21 MR. McDOLE: Objection to form.
22 anything else but a description of what his preference 22 THE WITNESS: | suppose that would be up to
23 is. 23 the producers or developers of the TV show. Again,
24 Q. Is there a resolution below which you would 24 where you draw that threshold isn't relevant to the
25 expect television networks to reject videos? 25 motivation to combine these references in the context of
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1 what they are actually teaching. 1 user, and then extended through the particular two-way
2 BY MR. ROBINSON: 2 capabilities of the internet.
3 Q. Doesn't Mr. Tosh's preference for 3 Q. You referenced the NTSC standard again. Would
4 high-definition video suggest that at some point the 4 resolution in that be the resolution -- | mean, if that
5 resolution gets low enough that you wouldn't put it on 5 was the standard, would that be the resolution needed
6 TV? 6 for inclusion in traditional television programming?
7 MR. McDOLE: Obijection to form. 7 A. So NTSC is an analog format, so it talks about
8 THE WITNESS: Look, | think to a person of 8 scan lines and frequency, and part of what you need to
9 skill in the art looking at these references, such a 9 be able to do to convert that into an MPEG-1 video
10 person would see the preferences described in the 10 stream, you have to deal with the fact that TV is 60
11 article and would understand the context of these 11 hertz, interlaced, so it will come up with 30 frames per
12 references for what they actually teach. 12 second, or 29.97, considering the vertical blanking
13 In 2012, there's a lot of different variations 13 interval. | mean those all were considerations for how
14 in quality. There's nothing specific in these 14 you could encode NTSC video in a format like MPEG.
15 references that create a barrier to combining them based 15 Whether or not you down-sampled it, whether
16 on what resolution or quality levels might be. The 16 you had a smaller resolution, the fact that you were
17 fundamental ideas of what they offer and what the 17 going from analog to digital, you were still introducing
18 resulting combination would be is fully consistent with 18 noise. It's the same kind of consideration people who
19 the variations and quality levels that people of skill 19 listen to records versus CDs like to claim sometimes
20 in the art knew about at the time. 20 that there's a difference in quality or fidelity, and so
21 BY MR. ROBINSON: 21 these concepts and what you could do with NTSC video and
22 Q. I'd like you to refer back to your 22 how you could use it in applications were all things
23 declaration, paragraph 51, specifically. 23 that people were experimenting with in the mid-'90s and
24 A. Okay. 24 continued to build services on up through and including
25 Q. A person of ordinary skill in the art, network 25 today, even.
Page 106 Page 108
1 architecture, website design and internet application 1 Q. Does the NTSC standard include a resolution
2 design. What did that person know about producing 2 for the digital video that you just mentioned?
3 traditional television programming? 3 A. It's my recollection that it doesn't. NTSC is
4 A. So, for example, if you're looking at internet 4 not -- or does not contemplate eventually converting
5 application design and you're looking at websites that 5 that signal into MPEG. | don't know if there was an
6 are able to provide video, | was a good example of what 6 addendum or something that mentions MPEG, but MPEG came
7 that person would have understood, and this goes back 7 later and was an attempt to build a standard that could
8 even into the mid-'90s. We understood what NTSC was, 8 support that level of quality.
9 what PAL was, the different display formats for 9 Q. Are you familiar with the resolution of
10 videoconferencing, the challenges of doing TV kinds of 10 standard-definition television?
11 services over the internet. 11 A. What standard are you talking about?
12 From a user perspective, it's fairly 12 Q. 480p, for example.
13 straightforward to watch the TV and see what you're able 13 A. Generally, | am.
14 to see. It's a fairly passive experience. So 14 Q. What is that resolution?
15 understanding what you could do and what the challenges |15 A. |don't remember exactly what the numbers are.
16 were in the mid-'90s to be able to put that kind of 16 Q. Does 640-by-480 sound right?
17 video onto the internet was the challenges that needed 17 A. It could be, yeah.
18 to be overcome. 18 Q. Any television formats you're aware of that
19 In the intervening years | think people of 19 have a lower resolution than that?
20 skill in the art really only gained expertise in the 20 MR. McDOLE: Objection to form.
21 different formats that would need to be encoded. The 21 THE WITNESS: It's kind of apples and oranges
22 fact that the MPEG-1 standard mentions NTSC, that the 22 since that's more of a digital resolution as opposed
23 MPEG-2 standard mentions HDTV, that there were attempts (23 to -- I'm not sure how you would translate that into a
24 to draw parallels between the quality that was on TV and 24 number of scan lines for an analog format, so --
25 what could be provided over a network and displayedtoa |25 BY MR. ROBINSON:
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1 Q. Was digital TV not available in 2012? 1 Q. Earlier you mentioned something called
2 A. I'm trying to get the negative correct in your 2 progressive download.
3 question. It was available. 3 A. Yes.
4 Q. It was available? 4 Q. Is that the same as the chunking that you
5 A. Yeah. 5 described?
6 Sorry, but | believe there were standards for 6 A. It has similarities, but | don't think it's
7 it. I'm not sure if available means you could buy a TV 7 the same. Progressive downloading can use chunks of
8 and tune in for that particular date. I'd have to 8 data. In some cases they are increasingly larger in
9 check. 9 size, sometimes called pyramid broadcasting, so
10 Q. Do you know whether digital video was ever 10 sometimes it's referred to in different ways.
11 encoded for broadcast on traditional television 11 Q. How does progressive downloading work?
12 networks? 12 A. Essentially, you can divide up a file into
13 A. I'm not sure what you're asking, what you mean 13 chunks, but under the assumption that the bandwidth
14 by traditional video or traditional broadcast. 14 available for transmission is greater than the bandwidth
15 Certainly the NST or the TV broadcast networks 15 of the consumed video, then you can start off with a
16 that used NTSC, you could use a different encoding. You |16 small file of data and then increase the size of the
17 could do a digital encoding and still send over the same 17 files over time so that the user builds up a greater
18 airwaves. 18 buffer of data.
19 Whether you consider that traditional 19 Q. So the size of the files that an overall file
20 television, because you then need a decoder for that 20 might be divided into for download might depend on the
21 particular encoded video, I'm not sure if that then 21 bandwidth available for download?
22 takes it out of the realm of traditional broadcast 22 A. Or it may be statically configured ahead of
23 television or not, according to your definition. 23 time so not dependent on -- the assumption for that kind
24 Q. So you referenced analog television broadcasts 24 of system to work is that the bandwidth available for
25 with a certain number of lines? 25 transmission is greater than the consumption rate of the
Page 110 Page 112
1 A. Right. 1 video so you have the ability to get ahead.
2 Q. Do you know whether digital files were ever 2 Q. Okay. But chunking is, maybe, a little more
3 converted into analog format and broadcast by television 3 primitive in that it doesn't require that assumption?
4 networks? 4 A. It's hard to say. They can overlap in
5 A. I'm not sure | understand the question. | 5 different ways. The way that we use chunking was, from
6 think you're asking if you had a digital file, like an 6 my recollection, they were static-sized units and we
7 MPEG file, that that was ever converted back into an 7 just delivered those on an as-needed basis, one after
8 analog signal and then sent over a TV network. 8 the other.
9 If that's the question you're asking, then | 9 Q. When streaming a video, can the receiving
10 did that. Part of this interactive multimedia jukebox 10 system determine whether there are errors or corrupted
11 project in 1997, we used multicast to distribute Bugs 11 data in the streamed video stream?
12 Bunny cartoons from TBS. They were encoded, | think it |12 A. Absolutely.
13 was H.261 for the video, sent over the internet and then 13 Q. How?
14 decoded and injected on the public access channel at 14 A. A couple of different ways. There are
15 Georgia Tech. 15 protocols like RTP, the real-time transport protocol,
16 Q. What was the resolution of those digital 16 thatincludes sequence numbers, so even if you're
17 videos that were sent? 17 streaming the video on UDP, the use of RTP gives you
18 A. ldon't remember. 18 sequence numbers so you can determine missed packets.
19 Q. When they were broadcast over the public 19 In some cases, for example, like with Youtoo,
20 access network at Georgia Tech, how many lines of 20 it uses TCP and so it already has a built-in sequence
21 resolution did the analog signal include? 21 number mechanism.
22 MR. McDOLE: Objection to form. 22 And let me sort of back up. When this work
23 THE WITNESS: What was sent over the Georgia 23 first started -- and by "this work™ | mean generally the
24  Tech network was NTSC video, to my recollection. 24 idea of streaming video in the '90s -- it was all based
25 BY MR. ROBINSON: 25 on UDP and so you would use a protocol like RTP to
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1 provide sequence numbers, audio-video synchronization, 1 A. |think it was very soon after Youtoo grew
2 that kind of thing. That started in about 1997. 2 into a sizable platform. I'd have to go back and check
3 As the internet evolved, at some point, 3  whether -- how much of the commercial service ever used
4 certainly by 2010, if not earlier, companies like 4 UDP. I think pretty early on they switched to TCP. I'd
5 YouTube and even Realnetworks -- that was t-u-b-e -- 5 have to check dates to be sure.
6 were using TCP, because even though TCP didn't deliver 6 Q. Are there other services of which you're aware
7 data to the application unless it was delivered in 7 streaming videos to users that don't use TCP?
8 order, so if a packet was lost it would stop and wait 8 A. Sorry, what timeframe?
9 for a retransmission, the speed of the internet was such 9 Q. 2012 timeframe.
10 that you could deliver enough content, start the 10 A. So over time | think that the internet has
11 play-out without much delay and build up enough buffer |11 involved to principally using TCP.
12 that that kind of behavior in TCP didn't cause an 12 There's also the problem that UDP is sometimes
13 interruption in play-out. 13 associated with denial-of-service attacks and blocked by
14 In addition to TCP, RTP, things like errors 14 firewalls. | know that tools like RealAudio and
15 are detected by protocol checks on UDP, TCP, IP, and 15 RealVideo, which became services like Rhapsody,
16 most data link layer protocols. 16 originally were UDP based. They made the switch to TCP
17 Q. Is there ever an instance where you're 17 at some point.
18 streaming a video and some packets get lost and the 18 There's really just dozens and dozens of
19 video just keeps on playing? 19 services and | don't have them all memorized, if they
20 A. Absolutely. 20 used UDP, when they switched to TCP.
21 Q. Soin those instances, are those 21 Now, even on top of TCP there's HTTP
22 error-prevention aspects not present or are they just 22 streaming. So generally from the time | started working
23 waived in certain instances? 23 on streaming video in 1995 until now and even sort of
24 A. Well, if you're using a system that's RTP on 24 stopping in 2011 and 2012, there's just a huge amount of
25 top of UDP, generally the encoders and decoders are 25 streaming being done on the internet.
Page 114 Page 116
1 designed to be robust to those kind of errors and so 1 Q. Using UDP and TCP?
2 we'll get what is called a screen artifact or in the 2 A. Yes. So, for example, there are some cable
3 audio you might hear the audio cut out briefly. In some 3 companies today that offer services that are multicast
4 cases it might cause pixilation or blockiness. It 4 based. Multicast is exclusively on top of UDP, so you
5 happens. 5 have digital video systems in cable companies.
6 If it's based on top of TCP, then TCP will 6 In some cases you also have universities that
7 re-request the delivery of that data and won't deliver 7 deploy IPTV-based video distribution where multicast is
8 data to the application layer unless it's in order and 8 used. It's almost exclusively on top of UDP. It was
9 the next data that's expected so you don't see those 9 never designed to work on top of TCP.
10 kinds of problems in systems -- in streaming systems 10 Q. Part of that sounded like you may have been
11 that use TCP. 11 talking about present-day systems still run on UDP. Did
12 So for example if you watch YouTube, if you 12 | hear that correctly?
13 have errors in the network or low bandwidth availability 13 A. They are present-day systems. So for example
14 the stream will be interrupted, it won't continue and it 14 AT&T U-verse runs on top of IP multicast.
15 won't have artifacts. If you're doing a UDP-based 15 When the 2012 -- I'd have to go back and check
16 streaming system, then the video might cut out or 16 the dates but it's very possible U-verse was an IP
17 something like that. 17 multicast-based system.
18 So it depends on the application from 18 The other example that | have is we were
19 streaming TV kinds of programs versus videoconferencing, |19 looking at doing IPTV-based services using multicast in
20 for example. You'll use different protocols, different 20 campuses as part of when | worked in the Internet2
21 support protocols like RTP or RTSP. | mean, those kind 21 multicast working group, and | know -- | want to say
22 of techniques are pretty well understood or well 22 that the University of Chicago or Northwestern -- maybe
23 understood in 2012. 23 it was Northwestern that was deploying an IPTV-based
24 Q. | think you mentioned a moment ago that Youtoo 24 video distribution network for their campus.
25 now uses TCP. When did that start? 25 Q. And whatis IPTV?
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1 A. IPTVis TV over IP. 1 request on an individual basis specific missed packets.
2 Q. Does that imply UDP or is that just a generic? 2 Those kinds of concepts were developed in,

3 A. It can be either. So for particular services 3 probably, the early 2000s.

4 like U-verse or what Northwestern was doing, it was 4 Q. And those are used in live TV?

5 based off of multicast. In some cases you can do video 5 A. It depends. It depends on how much of a delay
6 on demand, so one-to-one video distribution that's 6 is used. So if there's enough time to request -- to

7 called IPTV. That's what is called unicast, so point to 7 identify data as missed, request retransmission and

8 point, and in most situations -- many situations -- at 8 receive and use that retransmitted data, then they can
9 least some situations -- it's TCP based. 9 be used in live TV. In some cases you have the ability

10 But if you're doing one-to-many distribution 10 to take advantage of the seven-second delay in the

11 over a cable infrastructure or something like that, it 11 distribution of audio and video from broadcast TV.

12 would mostly be UDP based. 12 Q. So you need a delay to be able to take

13 Q. You're not backing up and asking for missed 13 advantage of that in live TV?

14 packets if you're sending it out to everybody at the 14 A. Logically it follows that if you're trying to

15 same time? 15 do live TV with minimal delay and you don't have the

16 MR. McDOLE: Objection. Objection to form. 16 time to receive missed data, or packets, then the only

17 THE WITNESS: Those systems are a little bit 17 benefit of a repair stream would be if you are

18 more complicated. There was a product by Microsoft. 18 attempting to record the stream. So therefore, for

19 Maybe it was Media Center. | don't remember what it 19 example, that is an application that was contemplated in

20 was. Butthe issue in using IP multicast in those kind 20 the context of things like TiVo where you want to store

21 of environments are responsiveness during channel change 21 streamed data. You can do something similar.

22 and so what they use is they use a kind of pre-fetch 22 Q. Ina TV multicast system, what file format is

23 buffer. So when you switch to a channel, it very 23 being streamed?

24 quickly sends you a burst of data that allows you to 24 A. It's alittle bit of a non sequitur. In some

25 start watching the channel quickly and then you merge 25 instances, the encoding is done in realtime, meaning

Page 118 Page 120
1 into the multicast channel. That initial channel is 1 there isn't really a separate stored file, so like if
2 sentusing TCP, so it's kind of a complex system using a 2 you have a football game, you generally use MPEG-2 for
3 combination of techniques, including some stream repair 3 just about most video distribution these days. This
4 aspects. 4 goes back to the point | made earlier. You have the
5 BY MR. ROBINSON: 5 kind of stream generation, transmission and then
6 Q. So the initial burst is TCP and then after 6 reception.
7 that it switches to UDP? 7 On the creation side, it can come from a file,
8 A. |think that's right. 8 it can come from a live feed, you can do real-time video
9 Q. Where does the stream repair come into that? 9 encoding.

10 Is that the TCP piece or the UDP piece? 10 And then there's the transmission aspect which

11 A. 1don't remember for that system. The use of 11 streamed, download, buffered, progressive, chunked. |

12 repair packets for multicast streams was -- that's 12 mean, there's a handful of techniques you can use.

13 pretty widely known as well as a technique for either 13 And then the reception can be written to a

14 reliable delivery of data or specifically in instances 14 file, displayed in realtime, displayed with a delay, one

15 where you want to create files from streamed media. 15 or more of those options.

16 Q. How do repair packets work in streaming TV 16 Q. So MPEG-2 is used even today with streaming

17 multicasts like that? 17 live TV, did | get that right?

18 A. A couple of different ways. So for example 18 A. You can, yes.

19 you can do satellite-based distribution where you make 19 Q. And it actually is used, usually, for

20 requests for missed data via a terrestrial channel. 20 streaming live TV, is that what you said?

21 Those are aggregated into each other or aggregated 21 A. There you asked about usually. Anecdotally,

22 together and a schedule of missed packets is 22 it has been used. Whether they have transitioned to

23 rebroadcast. 23 other encoders, it would depend on the system. There's

24 In some cases, if the system is not that 24 lots of use of streaming video today. Other encoding

25 large, you can create a separate feedback channel to 25 formats can certainly be used.
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1 Q. |thought you said usually. When was the last 1 A. I'm not sure what you're asking. | mean, it
2 time that you knew MPEG-2 was being used to stream live 2 says you are generating a user-submission content file
3 TV? 3 using the received submission, so generating that file
4 A. ldon't know | could put a specific date on it 4 from what's received, from the received user submission.
5 or atimeframe. 5 Q. That's consistent with the user submission not
6 Q. After 2012? 6 yet being afile, isn't it?
7 A. Certainly possible. 7 A. No, not necessarily. |1 don't think that the
8 Q. Is there a reason to use MPEG-2 instead of 8 way that that limitation is worded implies that what has
9 MPEG-4? 9 to have been received was not a file.
10 A. MPEG-2 was developed earlier; MPEG-4 has 10 Q. Well, if it was a file wouldn't it just say
11 different capabilities. In some cases, it's just the 11 saving the user-submitted content file?
12 legacy hardware, whoever is doing the distribution 12 A. There might be other things that could be
13 hasn't upgraded or changed or switched for whatever 13 included in what is created and what's generated. You
14 reason. 14 could put metadata in there, time stamps and so you can
15 Q. Are there other names for streaming? 15 generate a user-submission content file from what's
16 A. Maybe. You can call it whatever name you 16 received.
17 want. You can call it "foo," but you'd need some 17 Whether that includes or has the possibility
18 context to say that "foo" is essentially what streaming 18 of adding information or translating it could be
19 is or to call it streaming. 19 possible. Allit's saying is that you have to end up
20 Q. Have you ever called it "foo" before just now? 20 with a user submission content file and you do so based
21 A. ldon't know. Probably not. 21 on having received the user submission. There isn't, in
22 Q. In 2012 were there other names that POSITAs 22 this limitation, requirements for how it's done or what
23 used for streaming? 23 steps have to be taken.
24 A. | haven't thought to try to answer that 24 Q. Where does the '997 patent describe the
25 question. Maybe there were. I'd have to jar my 25 possibilities that you just listed?
Page 122 Page 124
1 recollection with some reference or see some mention of | 1 MR. McDOLE: Objection to form.
2 it 2 THE WITNESS: | don't know if it does or not.
3 Q. But none that you can recall as you sit here 3 ldon't have it memorized. It might or might not. |
4 today? 4 was really just describing examples of what could happen
5 A. Just off the top of my head, no. It's not a 5 in the context of meeting the limitation.
6 fair characterization of my opinion because I'd have to 6 BY MR. ROBINSON:
7 give it some thought before | could say one way or 7 Q. So the broadest reasonable interpretation is
8 another. 8 in light of the specification, correct?
9 Q. | don't think I characterized your opinion. | 9 A. ltis.
10 think | just asked your opinion as we were sitting here. 10 Q. Can you point to anything in this
11 A. Yeah. 11 specification that supports your explanation of how you
12 MR. ROBINSON: We have been going a little 12 interpret that claim feature?
13 overan hour. Let's take a quick bathroom break and 13 MR. McDOLE: Objection to form.
14 then | think I'm fairly close to wrapping up. 14 THE WITNESS: | haven't tried to look at the
15 (Recess: 2:07 p.m. - 2:15 p.m.) 15 specification to see if there's support. | mean, the
16 BY MR. ROBINSON: 16 ordinary meaning of the words "generating," you have a
17 Q. Turn to page 28 of your declaration, please. 17 user submission content file and that that has to be
18 I'm sorry, 128 of your declaration. 18 generated using the received user submission -- | mean,
19 A. Okay. 19 it doesn't seem like there's a lot of confusion over
20 Q. So claim element 13.5, where it says 20 what that could possibly mean.
21 "generating a user submission content file using the 21 If anything, your question earlier suggesting
22 received user submission." 22 that the user submission content file is generated from
23 A. Yes. 23 something that's not a file seems to be reading a
24 Q. What does that mean to you in the context of 24 limitation or a requirement into this limitation that's
25 this patent? 25 not present, so I'm just really using the ordinary
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1 meaning of these words. And if you're suggesting 1 A. It depends. They might.
2 there's something else, then that would seem to have a 2 Q. Depends on what?
3 need for support in the specification as to just what 3 A. It depends on the system, how it does the
4 the ordinary meaning of the words are. 4 streaming, what standard it's using.
5 BY MR. ROBINSON: 5 Q. Are there any standards you can think of that
6 Q. So | think all that adds up to no, you can't 6 stream the video file within a container, or stream the
7 point to anything in the specification to support any of 7 video content within a container?
8 the possibilities you just described. 8 A. | mean as | testified to earlier, the concept
9 MR. McDOLE: Objection. Form. 9 of a container can be fairly generic, so whether or not
10 THE WITNESS: | don't understand the question, 10 you can look at a streaming system and identify a
11 then, because you asked me what it could include. I'm 11 container, whether it's the same kind of container that
12 describing what a person of skill in the art could 12 might be defined within a particular standard, | mean it
13 understand would also be included, other functionality 13 would depend.
14 or possibilities. I'm not trying to define the scope or 14 Q. So setting aside whether the MPEG standard
15 limit of the claim. It's not -- | don't understand how 15 requires the dot MPG container, are you familiar with
16 | would need to find support for what else could be 16 dot MPG containers as a possibility?
17 included as meeting this limitation in the specification 17 A. Generally speaking.
18 itself, so | don't really understand what your question 18 Q. If an MPEG digital video file with video
19 is asking. 19 content is streamed, does the dot MPG container get
20 BY MR. ROBINSON: 20 streamed with the content?
21 Q. I'm going to hand you what has been marked 21 A. | would have to double-check the details. |
22 Twitter Exhibit 1007 in the IPR of claims 20 through 35 22 think you could or couldn't. It depends on how you want
23 of the '997 patent. 23 to implement the streaming, what portions you want to be
24 A. Okay, | have it. 24 able to send. My recollection is that some of these
25 Q. Is that your declaration from the '830 IPR? 25 standards include optional features to support more
Page 126 Page 128
1 A. ltis. 1 robust streaming delivery, so it depends on the
2 Q. If you could reference paragraphs 2 through 4, 2 implementation. | mean I think it's possible either
3 orreview paragraphs 2 through 4, please. 3 way, from my recollection. I'd have to double-check the
4 A. Okay. 4 standard to see what its recommendation is for how to do
5 Q. It says "complete listing of the materials you 5 stream, whether it's optional or required and just
6 reviewed in preparing this declaration." 6 really the details of the standard.
7 A. It looks to be the same as what we discussed 7 Q. So as we sit here today, it sounds like you're
8 for the '829 patent. I'd have the same answer with 8 not sure either way.
9 respect to this list of materials as | did earlier for 9 MR. McDOLE: Objection. Form.
10 the '829 IPR. 10 THE WITNESS: Not sure either way what?
11 Q. Soif you considered it, it's either listed 11 BY MR. ROBINSON:
12 here or cited within the text? 12 Q. Whether the dot MPG file can be streamed with
13 A. Or some oversight or something like that, but 13 its container?
14 it should be here. 14 A. As | sit here now, | don't recall whether or
15 Q. Since you signed this declaration, have you 15 not there's a requirement in the standard one way or
16 discovered any oversights or things that were omitted? 16 another, so it boils down to the implementation and
17 A. Not that I'm aware of as | sit here today. 17 whether it's possible that you could do it both ways.
18 Actually, so Exhibit 1010 for both of these is that 18 So what I'm uncertain about is, and what | don't recall
19 "HTML5 Mastery Semantics."” The exhibit includes a 19 is whether or not there's anything in the standard that
20 portion of that book. I've certainly looked at the 20 would prevent you or would require you to send a
21 whole book, so just make sure that's clear. 21 container and define exactly what that means. That part
22 Q. Anything else? 22 1don't have memorized. I'd have to double-check.
23 A. |think that's it. 23 Q. Can you say whether one way or the other is
24 Q. Do streamed video -- streamed digital video 24 more common?
25 files include a container? 25 MR. McDOLE: Objection. Form.
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33 (129 - 132)

Page 129 Page 131
1 THE WITNESS: Sitting here now, | don't 1 DEPONENT'S DECLARATION
2 believe so. It's not a question | tried to answer in 2
3 the context of the declaration. I'm not even sure how 3 I, KEVIN C. ALMEROTH Ph.D., hereby declare:
4 you -- what information, how you would gather the 4 | have read the foregoing deposition
5 information to do some kind of survey to say one way or 5 transcript and identify it as my own and approve same.
6 the other. 6 | declare under penalty of perjury under the
7 BY MR. ROBINSON: 7 laws of the State of California that the foregoing
8 Q. Can you say whether one way or the other was 8 testimony is true and correct.
9 more common in 20127 9
10 MR. McDOLE: Objection. Form. 10 Dated this day of ,
11 THE WITNESS: | think it's the same answer. 11 2018, at , California.
12 I'm not sure what the test for more common would be, 12
13 what systems are within the denominator to consider, 13
14 whether it's volume or prevalence. | mean, it just 14
15 depends. But | mean it's not something | tried to 15 KEVIN C. ALMEROTH Ph.D.
16 undertake to identify in my declaration. | don't think 16
17 it has an impact on what my conclusions are. 17
18 MR. ROBINSON: Pass the witness. 18
19 MR. McDOLE: We have no questions. We'll 19
20 review and reserve signature. 20
21 COURT REPORTER: Where shall | send the 21
22 original? Would you like me to arrange for review and 22
23 signature? 23
24 MR. ROBINSON: Why don't you send it to us and 24
25 we'll work with him to get it done. And we all want a 25
Page 130 Page 132
1 rough. 1 STATE OF CALIFORNIA )
2 COURT REPORTER: Yes, but everybody is getting 2 COUNTY OF SANTA BARBARA ) SS.
3 arough, both sides. 3
4 MR. McDOLE: Yes, rough. 4 I, MARK MCCLURE, C.S.R. NO. 12203, in
5 COURT REPORTER: And you want the final rather 5 and for the State of California, do hereby certify:
6 quickly, by Thursday, | think? 6 That prior to being examined, the witness named
7 MR. ROBINSON: Yes, and the rough tonight or 7 in the foregoing deposition was by me duly sworn to
8 tomorrow. 8 testify to the truth, the whole truth, and nothing but
9 COURT REPORTER: Yes, by tomorrow morning. 9 the truth;
10 (The deposition concluded at 2:29 p.m.) 10 That said deposition was taken down by me in
11 --000-- 11 shorthand at the time and place therein named and
12 12 thereafter reduced to typewriting under my direction,
13 13 and the same is a true, correct, and complete transcript
14 14 of said proceedings;
15 15 That if the foregoing pertains to the original
16 16 transcript of a deposition in a Federal Case, before
17 17 completion of the proceedings, review of the transcript
18 18 {}was {} was not required.
19 19 | further certify that | am not interested in the
20 20 event of the action.
21 21 Witness my hand this 20th day of June,
22 22 2018.
23 23
24 24 Certified Shorthand Reporter
25 25 for the State of California
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          1   DEPOSITION OF KEVIN C. ALMEROTH Ph.D., TAKEN AT 8:58



          2   A.M., FRIDAY, JUNE 15, 2018, AT 411 EAST CANON PERDIDO



          3   STREET, SUITE 21, SANTA BARBARA, CALIFORNIA, BEFORE MARK



          4   MCCLURE, C.S.R. #12203, CERTIFIED SHORTHAND REPORTER IN



          5   AND FOR THE STATE OF CALIFORNIA.



          6   



          7   



          8   APPEARANCES OF COUNSEL:



          9   



         10   FOR THE PETITIONER:



         11             HAYNES AND BOONE, LLP

                        BY:  JAMIE H. McDOLE, ESQ.

         12             BY:  DAVID L. McCOMBS, ESQ.

                        2323 VICTORY AVENUE, SUITE 700

         13             DALLAS, TEXAS 75219

                        (214) 651-5121

         14             JAMIE.MCDOLE@HAYNESBOONE.COM

                        DAVID.MCCOMBS@HAYNESBOONE.COM

         15   

                        HAYNES AND BOONE, LLP

         16             BY:  RAGHAV BAJAJ, ESQ.

                        600 CONGRESS AVENUE, SUITE 1300

         17             AUSTIN, TEXAS 78701-3285

                        (512) 867-8520

         18             RAGHAV.BAJAB@HAYNESBOONE.COM



         19   

              FOR THE PATENT OWNER:
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                        NORTON ROSE FULBRIGHT US, LLP

         21             BY:  EAGLE ROBINSON, ESQ.
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          1                           I N D E X



          2   WITNESS                EXAMINATION                 PAGE



          3   KEVIN C. ALMEROTH Ph.D.



          4                           BY MR. ROBINSON            4



          5   



          6   



          7   



          8                        E X H I B I T S



          9                            (NONE)



         10   



         11   



         12   



         13                  EXHIBITS PREVIOUSLY MARKED



         14                    NUMBER            PAGE



         15                     1007              40



         16                     1009              61



         17                     1010              126



         18                     1012              92



         19                     1017              96
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          1                    SANTA BARBARA, CALIFORNIA



          2                FRIDAY, JUNE 15, 2018, 8:58 A.M.



          3   



          4              MR. MCDOLE:  Should we do introductions so we



          5    know who's here?



          6              MR. ROBINSON:  Sure.



          7              MR. McDOLE:  Jamie McDole, from Haynes and



          8    Boone, representing Twitter and the witness.



          9              MR. BAJAJ:  Raghav Bajaj, Haynes and Boone,



         10    representing Twitter.



         11              MR. McCOMBS:  David McCombs, with Haynes and



         12    Boone, also with Twitter.



         13              MR. ROBINSON:  And Eagle Robinson with Norton



         14    Rose Fulbright for patent owner Vidstream.



         15   



         16                    KEVIN C. ALMEROTH Ph.D.,



         17                 having been sworn, was examined



         18                    and testified as follows:



         19   



         20                           EXAMINATION



         21    BY MR. ROBINSON:



         22         Q.   Good morning, Dr. Almeroth.  Thank you for



         23    being here today.



         24              Have you been deposed before?



         25         A.   I have.
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          1         Q.   Approximately how many times?



          2         A.   Fifty or so.



          3         Q.   All right.  I won't go into a lot of detail



          4    with instructions or anything.  The one thing I would



          5    ask is if I ask a question that you don't understand,



          6    please just ask me to repeat it or clarify.



          7         A.   I will do that.



          8         Q.   Thank you.



          9              What is a video file, digitally speaking?



         10         A.   I'm not sure what you mean.  In what context?



         11         Q.   So in the context of a video file that you



         12    might transmit on the internet and watch on the



         13    computer.



         14         A.   It's a fairly broad term.  I'm not sure I can



         15    give you a definition off the top of my head based on



         16    that context.  I can give you some examples,



         17    potentially, of what video files might be.



         18         Q.   Let's start with this.  Are there particular



         19    characteristics that digital video files share?



         20         A.   It would depend.  It would depend on the



         21    context.  There might be.  I mean I haven't tried to



         22    identify any particular -- I'd have to think about it,



         23    if there would be.



         24         Q.   Let's start with MPEG-4.  Does an MPEG-4 video



         25    file -- does that have multiple components?







�

                                                                        6







          1         A.   I'm not sure what you mean by "components."



          2         Q.   Is there a standard for the MPEG-4 format?



          3         A.   There is.



          4         Q.   Are there different parts of an MPEG-4 file



          5    that do different things, for example?



          6         A.   Your question is a little bit technically



          7    imprecise.  The MPEG file -- I don't usually



          8    characterize it as doing anything.  Usually you might



          9    have a decoder that uses the file and then creates a



         10    decoded version of video that can be displayed.



         11              My recollection, sitting here now, of the



         12    MPEG-4 standard is certainly the representation that it



         13    uses within the file, I think, has different parts.  I'd



         14    have to go back and check the standard to see if it



         15    calls them components or what it says about what the



         16    structure is.



         17         Q.   You just called them parts, so let's call them



         18    parts.  Are there different parts that serve different



         19    purposes?



         20         A.   I call them parts because you called them



         21    parts, and you asked about parts in your question.



         22    Parts, or components -- I'd have to go back and check



         23    the details of the standard and what the structure is.



         24    I don't have them memorized.



         25         Q.   So as we sit here today, is it accurate to say
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          1    that you don't have a clear understanding of the MPEG



          2    file format and what it involves?



          3         A.   No, I don't think that's accurate.  But



          4    whether it has components or parts or what structure



          5    you're asking about, I just don't have that memorized.



          6    The way that the encoding works, generally speaking,



          7    across the MPEG family of standards I understand well,



          8    but the details of the structure of the format I just



          9    don't have memorized.



         10         Q.   So if I have an MPEG-4 file on my computer and



         11    I want to play it, can you walk me through how it goes



         12    from a file sitting in storage to actually being



         13    displayed on the screen?



         14         A.   It would depend.  There's lots of different



         15    scenarios, potentially.  Maybe one scenario would be



         16    that you have got some sort of player.  Windows Media



         17    Player should play an MPEG-4 file.  You can either



         18    double-click on the MPEG-4 file icon, you can load it



         19    through the player through like an open menu.



         20              I mean there's half a dozen, a dozen other



         21    ways of getting a file to appear on the screen.



         22         Q.   So at the code level what's happening when you



         23    double-click that file to play it through Windows Media



         24    Player?



         25         A.   It would depend on the operating system.  As
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          1    one example, there is a file type for the file.  The



          2    operating system associates that with a particular piece



          3    of software.  Once that software is opened, it's passed



          4    information about the file as a result of clicking on



          5    it, and then, depending on the internals of the



          6    software, the file is opened and, I mean, those get into



          7    the details of how the software would work.



          8         Q.   What types of information are passed to the



          9    software when you open the file?



         10         A.   Again, it depends.  Operating system, how it's



         11    configured, how it's set up, what software is associated



         12    with it.  It might be as simple as the file name.  There



         13    might be other attributes that are passed.  I mean it



         14    depends.



         15         Q.   What are some examples of the other attributes



         16    that are passed?



         17         A.   It would depend.  I'm not sure that you would



         18    need much else other than the file name in at least some



         19    instances, but what else could be configured with the



         20    file, again it depends on the software.  It could be



         21    just about anything.  There's not really any specific



         22    scenarios you're asking about, so any attributes of the



         23    file could potentially be passed.



         24         Q.   Let's start with a video file that's stored



         25    locally on a computer running Windows, the latest
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          1    version of Windows, and the file type being associated



          2    with Windows Media Player.  What gets passed from the



          3    video file to Windows Media Player when you first open



          4    that file?



          5         A.   When you first open it, I don't have the



          6    details memorized.  It certainly wasn't something I had



          7    to look at for working on the declaration in this case.



          8    I'd probably go and research it to see exactly what



          9    Windows is passing.  I just don't have it memorized.



         10         Q.   Are there any instances or examples of



         11    software and media -- operating system and media player



         12    software for which you could explain what is passed and



         13    how it works?



         14         A.   I think I've already generally described it.



         15    As you get into more specific details about what exactly



         16    is passed, those are easy enough to look up, I just



         17    don't have them memorized.



         18              It's a similar process for other operating



         19    systems, other file types, other source code -- or,



         20    sorry, other video players.  They all follow a pretty



         21    similar process where information is passed via the



         22    operating system to the application.  Specifically what



         23    that information is would just depend on what the



         24    operating system is, how it's configured, if there's



         25    expectations by the software.  I mean, it depends.
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          1         Q.   I think I understand what you just said to be



          2    that all of them follow a fairly similar process.  Are



          3    there any other examples of attributes that are passed



          4    that you can give me, as we sit here today?



          5         A.   Again, it depends.  You're asking about a



          6    specific detail.  You haven't given me a timeframe.  It



          7    really just depends.  There's a lot of variability in



          8    what can be passed.  As I testified to earlier, it



          9    really could be any kinds of attributes -- file sizes,



         10    meta information associated with the MPEG file.  It



         11    ultimately boils down to programming, so whatever the



         12    code is that would say what would be passed would



         13    ultimately be how the software and operating system work



         14    together.



         15         Q.   Would the length of the video be something



         16    that is passed?



         17         A.   It depends.  It could be.  It might not be.



         18    Again, it's really just computer programming.  You could



         19    write an operating system.  It might be something that's



         20    passed.  I don't know that it needs to be passed,



         21    necessarily is passed.



         22         Q.   Are you familiar with the operating systems



         23    that had the greatest market share in 2011?



         24         A.   I don't recall what those were.  I don't



         25    recall doing any research to determine what those were,
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          1    but certainly if you look at variants of Windows, of



          2    Apple's operating system and the Unix-based variants,



          3    those would generally have dominated the marketplace at



          4    the time.



          5         Q.   So the Apple OS, Windows and Unix based OSs



          6    were the dominant operating systems as of 2011?



          7         A.   I suspect so.  I would just have to confirm



          8    that that were the case.



          9         Q.   As we sit here today, you're not certain that



         10    those were the most common operating systems at that



         11    time?



         12         A.   As I sit here right now, it wasn't something I



         13    looked at for purposes of this declaration so I'm



         14    essentially doing it from memory.  I would just



         15    double-check to confirm that what I have said is



         16    accurate.



         17         Q.   Is it fair to say, then, that none of your



         18    testimony and your declaration depends on what the most



         19    common operating systems were at that time or how they



         20    precisely functioned?



         21         A.   I don't know that that's accurate.  Certainly



         22    the opinions I've offered in my declaration are based on



         23    my experience and knowledge.  I don't know that I could



         24    divide it down into what specific knowledge and



         25    expertise I'm relying in over the last 30 years of
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          1    experience.



          2              Certainly what I have testified here to today



          3    is the awareness that I had at the time I was working on



          4    the declaration.  To the extent I needed any more



          5    specific details, I could have gone off and looked at



          6    those.  I don't recall needing any more specificity than



          7    what's in the declaration or what I know about.



          8         Q.   I believe you testified a moment ago that you



          9    did not look into the most -- what the most common OSs



         10    were at that time when you were preparing the



         11    declaration, is that accurate?



         12              MR. McDOLE:  Objection.  Mischaracterization.



         13              THE WITNESS:  As I sit here today, I don't



         14    recall trying to confirm what those operating systems



         15    were.  It was really based on my expertise.  I've



         16    testified to what I recall them being.  To the extent



         17    you wanted any further confirmation or certainty, then



         18    it's certainly something you could go look up.



         19    BY MR. ROBINSON:



         20         Q.   Your declaration has a list of materials that



         21    you reviewed and considered in preparing your analysis.



         22    Had you looked into specifics about operating systems or



         23    how they worked?  Would that be listed?



         24         A.   To the extent I needed any additional



         25    information beyond what I had as expertise that I was
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          1    using, to the extent that there was some additional



          2    document that I sought out and relied on and considered,



          3    it would have been listed in the declaration.



          4         Q.   So if it's not listed in the declaration, you



          5    didn't review it and consider it preparing that



          6    declaration testimony?



          7         A.   If it's not listed in the declaration, I



          8    forget the specific language in the declaration as to



          9    what it says about those materials.  The best I can say



         10    is it's what I said in the declaration.  I don't have it



         11    in front of me, I don't have it memorized, but I think



         12    what's in the declaration is an accurate reflection of



         13    what my methodology was.



         14         Q.   Are you familiar with the most common media



         15    player software applications that were in use in the



         16    2011 timeframe?



         17         A.   I think it would be similar to operating



         18    systems.  I have an awareness and understanding of many



         19    different software players over the years.  If you --



         20    well, I'll just stop there.  You can ask another



         21    question.



         22         Q.   Do you have enough of an awareness and



         23    understanding of how any particular combination of media



         24    player software and operating system worked as of 2011



         25    to tell me how it would have opened a file, a digital
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          1    video file, with any specificity?



          2         A.   I actually think I've given you a fair amount



          3    of specificity.  It's generally a pretty straightforward



          4    process.  I don't recall there being a need for any



          5    particular details as it relates to the opinions that I



          6    have offered in the declaration.



          7         Q.   Can you tell me the difference between a



          8    streaming video format and a streamable video format?



          9         A.   I think it depends in large part in context



         10    and how those two terms are used.  I mean there's some



         11    simple observations that I can make.  If it says it's



         12    streamable, that would suggest that it can be streamed



         13    or used in a streaming application.  Calling something a



         14    streaming format is potentially something that could be



         15    used for streaming or is used or has been used, but I



         16    think attempting to compare and/or contrast those terms



         17    would depend on the context in which they are used.



         18         Q.   Is that true of a person of ordinary skill in



         19    the art as of May of 2012?



         20         A.   Generally I think that's correct.  It would



         21    really depend on what level of distinction you're trying



         22    to draw between those two terms, how you want to



         23    characterize them, identify similarities or contrast



         24    them.



         25              Whether or not it creates a difference that's
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          1    relevant in the context of my analysis for a particular



          2    reference or not, I'd have to see what the reference is



          3    or where the terms are used to really opine on what a



          4    person of skill in the art would have thought about



          5    those terms at the relevant time period.



          6         Q.   In the 2011-2012 timeframe, did you personally



          7    work on any streaming video applications?



          8         A.   Narrowing it to that timeframe, I'm sure I



          9    was.  I've been using streaming video players since,



         10    probably, about 1995.  In that timeframe, I've used



         11    dozens and dozens of different players.  In the



         12    2011-2012 timeframe it would have been some subset of



         13    those players.



         14         Q.   Can you give me any specific examples of



         15    players you were using in that timeframe?



         16         A.   Windows Media Player, VLC, quite possibly



         17    QuickTime.  Those are the ones that come to mind off the



         18    top of my head.  I think if I had a few more minutes to



         19    think about it I would probably come up with a few more.



         20         Q.   With which operating systems were you using



         21    those videos players in that timeframe?



         22         A.   I suspect the answer is something of a



         23    two-dimensional matrix.  So, for example, I don't think



         24    Windows Media Player has a version that runs on Unix,



         25    but certainly I was using Windows-based operating
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          1    systems, Unix-based operating systems.  There certainly



          2    could have been mobile operating system platforms,



          3    players in the mobile context.



          4              It's certainly possible I was also using Apple



          5    operating systems, though as I sit here right now I



          6    don't recall specifically an instance where I was.



          7         Q.   Would it be accurate to say, then, that you



          8    used Windows Media Player with a Windows OS in that



          9    timeframe?



         10         A.   I suspect that was very likely the case, as



         11    one example.



         12         Q.   Did you ever use Windows Media Player with



         13    Windows OS to watch a streaming video from the internet?



         14         A.   As I sit here right now I don't recall one way



         15    or another if I did nor not.  It certainly might have



         16    been possible.  Many situations, streaming tools that I



         17    have used have been tools other than Windows Media



         18    Player, though I did do some Windows-based streaming at



         19    some point, maybe before 2011.



         20         Q.   So in that period before 2011 that you used



         21    Windows Media Player to watch a streaming video on the



         22    internet, can you walk me through how the file was



         23    opened in that particular instance at that particular



         24    time?



         25         A.   So the instance that I remember specifically
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          1    was there was a conference hosted at UCSB on security



          2    and I set up a Windows-based streaming media platform



          3    just because it was easy to do, and then I also had a



          4    Windows Media Player.  I don't recall specifically how I



          5    started it.  It could have been based on a URL, it could



          6    have been a link in an email.  I just don't remember



          7    specifically what the steps were, as I sit here right



          8    now.



          9         Q.   What was the video that you were opening and



         10    viewing?



         11         A.   So it was the streaming video of the



         12    conference that was being hosted at UCSB.



         13         Q.   What kind of file format was that video in?



         14         A.   Oh, I don't remember.  It's been a few years.



         15         Q.   In the 2011-2012 timeframe, are there any



         16    instances that you can recall specifically of using a



         17    different media player to stream video from the



         18    internet?



         19         A.   It's hard to look at it in that timeframe.



         20    Certainly I've used VLC for streaming media.  There's



         21    also -- any time I've looked at Facebook and clicked on



         22    videos, many instances those have been streaming video.



         23    YouTube, I suspect I was.  In that two-year timeframe,



         24    2011 to 2012, I suspect I was using most of those kinds



         25    of applications as well.
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          1         Q.   So starting with the YouTube example, when you



          2    watch a video on YouTube, what information is passed to



          3    the media player when you start that?



          4         A.   It might depend.  So, for example, there's



          5    different ways to launch YouTube.  You can have the



          6    YouTube app which would have the embedded player, you



          7    can have a URL that's entered into the browser that will



          8    pull up the page, you can select links.  In any of those



          9    instances, what is specifically passed between the



         10    browser to player I don't recall specifically, I just



         11    don't have it memorized.  It wasn't something I had to



         12    go off and investigate for this declaration.



         13         Q.   Do you recall whether the media player told



         14    you how long the video was at the beginning so it could



         15    show progress of how far it had been played?



         16         A.   In some instances, as I recall, it could.  If



         17    it were video being streamed from a file, for example,



         18    that had a length, it shows what's called the scrubber



         19    bar on the bottom, and that will indicate a duration for



         20    the video.  In other cases, if it's a live video, it



         21    doesn't have that information.



         22         Q.   2011-2012 timeframe, do you remember any



         23    instances of watching a live video on YouTube?



         24         A.   I'd have to give it some thought.  I don't



         25    remember.  It's certainly possible.
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          1         Q.   But there are no instances you can recall as



          2    we sit here now?



          3         A.   As I sit here now, from that two-year time



          4    period, I can't recall a specific instance.  I mean it's



          5    like asking what I had for breakfast two years ago.  I



          6    mean it's -- I do streaming video as research, I do



          7    streaming video on sites like Facebook, and so I can't



          8    remember a specific instance.



          9         Q.   Do you remember any streaming video research



         10    that you were doing in the 2011-2012 timeframe?



         11         A.   I would have to go back and look at some of



         12    the research papers I was working on in that timeframe.



         13    It's hard to bookend it.  Certainly, I suspect so.



         14         Q.   Is it accurate to say that a digital video



         15    file has content, a codec and a container?



         16         A.   It would depend on how those terms were being



         17    used and in what context that characterization was being



         18    made.



         19         Q.   In the context of digital video files, can you



         20    tell me what a codec is?



         21         A.   The term "codec" stands for coder-decoder.  So



         22    a codec could be different things.  It could be the



         23    thing that did the encoding on one side in preparation



         24    of a file or a stream.  It could be a decoder on the



         25    receiving side for decoding and display.  That's one
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          1    example.



          2         Q.   Was it common to include a codec in a digital



          3    video file as of 2011-2012?



          4         A.   If you're asking about the full



          5    encoder-decoder as part of the file, I doubt that it was



          6    common.  Usually that would be something that would be a



          7    separate tool or executable or part of a separate tool



          8    or executable.  There might be portions in a file that



          9    can be used for encoding and decoding.



         10         Q.   Was it common for a digital video file in



         11    2011-2012 to include something that POSITAs referred to



         12    as a codec at that time?



         13         A.   It depends on context.  It depends on what



         14    you're referring to as a codec that would be included in



         15    the video file what it would be used for.  I mean if



         16    there's some document where that's described, you'd have



         17    to show it to me so I could understand what that context



         18    is.



         19              Second, whether it's common or not is really



         20    hard to answer for two respects.  One, I'm not sure



         21    really what you're asking about when you say "codec,"



         22    and then, two, what sort of the standard is for common



         23    in that timeframe.



         24         Q.   Are you familiar with POSITAs as of 2011-2012



         25    in the art having to do with the '997 patent?
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          1         A.   I believe so.



          2         Q.   Are you familiar with the -- or were you



          3    familiar with the art as of the 2011-2012 timeframe?



          4         A.   Absolutely.



          5         Q.   Would you consider yourself to be at least a



          6    POSITA in that art as of that time?



          7         A.   Yes.



          8         Q.   Do you remember ever using the term "codec" in



          9    that timeframe?



         10         A.   I'm sure I did.



         11         Q.   Do you remember ever using the term "codec" in



         12    that timeframe to refer to a component of a digital



         13    video file?



         14         A.   I don't recall doing so.  I think it can be



         15    ambiguous and so I think to the extent I would have



         16    wanted to talk about something that was part of the



         17    file, I probably would have been more specific or more



         18    clear.



         19         Q.   Do you --



         20         A.   Sorry.  In part because the term "codec" can



         21    have different meanings and so I think it's important to



         22    be clear.



         23         Q.   Do you recall POSITAs at that time using the



         24    term "codec" to refer to something that was included in



         25    a digital video file?
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          1         A.   I don't recall any specific instances.  There



          2    might have been references that talked about including



          3    portions of information that needed to be used by codec.



          4    There might have been references that called it a codec.



          5    There might have been some systems that actually sent



          6    the full codec as part of the file.  I mean what was



          7    possible or what people generally did in that timeframe,



          8    I mean, it's a pretty wide range, so again to the extent



          9    there's some document where it's mentioned, it would be



         10    useful to see if it's talking about the full codec, the



         11    software itself, or something else.



         12         Q.   Did MPEG-4 files include a codec as of that



         13    timeframe?



         14         A.   Again it depends on what you mean by codec.



         15    It's hard to answer without some more specific context.



         16         Q.   Was there an MPEG-4 codec at that time?



         17         A.   My recollection is that there was.  There's --



         18    I mean a codec can be software or hardware.  There were



         19    lots of implementations for hardware and software -- or



         20    hardware and software implementations of a MPEG-4 codec,



         21    some of which could be included in software.



         22         Q.   Were there also MPEG-4 file containers as of



         23    that timeframe?



         24         A.   My recollection is that that was a term that



         25    was used consistent with the standards.  If my
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          1    recollection is correct and it is a term that was used



          2    in the standards, then certainly those would have



          3    existed for files that were encoded and adhered to the



          4    standard.



          5         Q.   So to the best of your recollection, there



          6    were MPEG-4 file containers at that time?



          7         A.   So what I'm saying is I don't remember the use



          8    of that term specifically.  I have a vague recollection



          9    that there were terms in the MPEG-4 standard that



         10    described the structure of an encoded object, and if



         11    that recollection is correct and there were containers



         12    described in the MPEG-4 specification, that certainly



         13    streams that were encoded according to that



         14    specification would include those structures.



         15         Q.   Would a dot MPG video file be an MPEG



         16    container?



         17         A.   It depends.  It could be.  In certain



         18    situations, it certainly could be.



         19         Q.   As of 2012, was it possible for a dot MPG



         20    digital video file to not be in an MPEG container?



         21         A.   Was it possible?  Absolutely.  I could take a



         22    text file with just my name in it and give it the



         23    extension dot MPG and it wouldn't really have a



         24    container.



         25         Q.   But that wouldn't be a digital video file,
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          1    would it?



          2         A.   That wasn't part of your question.



          3         Q.   Let me re-ask.



          4              As of 2012, was it possible for a digital



          5    video file with dot MPG to not have an MPEG container?



          6         A.   Yeah, I mean the problem is when you ask about



          7    whether or not it was possible, there is a lot of



          8    possibilities.  Whether there was an encoding standard



          9    at the time that didn't have containers, whether you



         10    could mislabel it and call it MPG -- I mean even



         11    assuming it was properly labeled, I don't have the



         12    standard memorized to the degree to know one way or the



         13    other whether it was always the case that every MPG file



         14    had a container or not.  It wasn't something I tried to



         15    determine whether it was possible or not as part of a



         16    declaration.  To the extent it's relevant I would have



         17    gone back and looked or might look at some point in the



         18    future.



         19         Q.   You were certainly familiar with digital video



         20    files as of 2011-2012?



         21         A.   I was.



         22         Q.   If you found a properly labeled digital video



         23    file with the dot MPG extension as of 2011-2012, would



         24    you expect it to be in an MPEG container?



         25         A.   I'd have to go back and check the standard or
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          1    description of what the details of those files would be,



          2    whether it would be proper to say that any properly



          3    formatted file didn't have a container or was in a



          4    container.  I mean it's just a detail I don't have



          5    memorized.  I'd have to go back and check.



          6         Q.   My question wasn't to any file or any



          7    container, it was just whether based on your expertise



          8    and experience at the time you would have expected a



          9    digital video file with a dot MPG extension to be in an



         10    MPEG container.



         11         A.   So it's essentially what I just answered,



         12    right.  You're asking a detail about typical files and



         13    whether or not they would have characteristics of the



         14    standard.  I don't have the standard memorized, what the



         15    structure of the files would be or would necessarily be



         16    or could possibly be, given extensions and options



         17    within the standard.  I mean I'd have to go back and



         18    check.



         19         Q.   Can you give me any examples of digital video



         20    files in 2011-2012 that did not have containers?



         21         A.   I don't think I could give you the specific



         22    name of a file.  I don't have files and their structures



         23    from six or seven years ago memorized.



         24         Q.   Did you have them memorized at the time you



         25    wrote your declaration?
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          1         A.   No.  I mean it's not something I needed to



          2    know one way or another, whether or not there existed



          3    files in that timeframe that could be used as an



          4    anecdote one way or another.



          5              I mean I generally understand how MPEG



          6    encoding works.  If you're asking about specific



          7    examples of files and how they were encoded and what



          8    their resulting structure was in that timeframe, I mean



          9    I could certainly go look.



         10         Q.   In 2011-2012 timeframe, did all digital video



         11    files with dot MPG extension utilize an MPEG codec?



         12         A.   Not necessarily.  I mean an MPG extension is



         13    just an extension.  You can give any file any extension



         14    you want.



         15         Q.   What does that extension typically signify?



         16         A.   A file type.



         17         Q.   What is that file type?



         18         A.   I don't understand the question.



         19         Q.   What is the dot MPG file type?



         20         A.   An MPEG file, generally.



         21         Q.   I believe you just testified that that didn't



         22    necessarily imply an MPEG codec, is that correct?



         23         A.   Yeah.  I mean you could -- I gave you the



         24    example before of a text file that had a different



         25    extension.  You amended the question to say digital
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          1    video file.  You could have -- depends on what your test



          2    is for a digital video file, but assuming you have a



          3    digital video file, whether it's MPEG or not, whether



          4    it's mislabeled or not, it could essentially be



          5    anything.



          6              If you're asking me that it was the case that



          7    every single file in that timeframe had an extension



          8    that was accurate -- I mean, clearly it's too broad of a



          9    characterization to make.  It's computers and



         10    programming; people can label things however they want.



         11    It just depends.



         12         Q.   Let's assume a properly labeled digital video



         13    file as of 2011-2012.  As of that timeframe, did you



         14    have the expertise and experience to determine whether a



         15    video was properly labeled, whether a digital video file



         16    was properly labeled?



         17         A.   I'm not sure what your test is for properly



         18    labeled.



         19         Q.   I'm just using the words that you just used.



         20         A.   Okay.  Well, I can give you an example of



         21    where a file is not properly labeled; I can't give you



         22    the test for, in all instances, determining whether a



         23    digital video file was properly labeled or not.  So, for



         24    example, if you give a text file a dot MPG extension, I



         25    would say that's not properly labeled.  But applying
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          1    that same test to different video files, whether they're



          2    MPEG or not, whether you can use the same decoder or not



          3    is a different exercise.



          4         Q.   Let's just assume for these questions that



          5    we're not talking about a text file that's been labeled



          6    as a video file.  I'm talking about genuine digital



          7    video files.  If you have a video file labeled MPEG, dot



          8    MPG, in the 2011-2012 timeframe and it plays when you



          9    click it, would you assume that it was properly labeled?



         10         A.   I don't know how to answer that question.  The



         11    best I can say is if the conditions of your hypothetical



         12    are true, then the conditions of your hypothetical are



         13    true.  I mean I'm not sure what test you want me to



         14    apply for whether it's properly labeled.  If your test



         15    for properly labeled is that when you double-click on it



         16    then it plays, then it's tautological so I'm not sure



         17    what else your question is asking that isn't really



         18    circular about the assumptions of the hypothetical.



         19         Q.   Dr. Almeroth, when you first used the phrase



         20    "properly labeled," what did you mean by it?



         21         A.   What I meant is you could take a text file or



         22    you could take a non-MPG file and you could label it



         23    with an extension that was used exclusively for MPEG



         24    files and that that wouldn't be properly labeled.



         25              As I testified to earlier, if you want to be
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          1    specific about other examples and what "properly



          2    labeled" means, you seem to reject in your last question



          3    that "properly labeled" meant you could double-click on



          4    it and play it, then that becomes the test for the



          5    hypothetical.



          6         Q.   So in explaining that you said an MPEG file



          7    could have an MPEG extension.  How do you define an MPEG



          8    file?



          9         A.   Something that would adhere to the MPEG



         10    standard.



         11         Q.   So let's assume, then, an MPEG file with a dot



         12    MPEG extension.  Does it necessarily utilize an MPEG



         13    codec?



         14         A.   I don't know that I can say that that would



         15    exclusively be true.



         16         Q.   Is that because other codecs were used in the



         17    2011-2012 timeframe or is that because you don't know?



         18         A.   No, it just depends on your hypothetical.



         19    Even assuming into your hypothetical that the extension



         20    is correct, even assuming into your hypothetical that a



         21    decoder can be used to properly decode, the thing that I



         22    can't determine that's incomplete about your



         23    hypothetical is, is it possible that you can have a



         24    non-MPEG decoder decode an MPEG file.  It depends on



         25    what criteria you want to use to establish whether
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          1    something is an MPEG decoder.  You can make it



          2    tautological and say anything that can decode an MPEG



          3    file is necessarily an MPEG decoder and then it becomes



          4    circular.



          5              I'm not certain whether in your hypothetical



          6    it's possible to have a non-MPEG decoder decode an MPEG



          7    file.  I don't know.  Maybe you could write a decoder



          8    that you wouldn't call an MPEG decoder that could still



          9    decode an MPEG file.  Your hypothetical is kind of



         10    missing all of those assumptions.



         11         Q.   Were MPEG files universally -- by MPEG file, I



         12    mean as you said a moment ago, a file format that was



         13    consistent with the MPEG standard.



         14              Did MPEG files in 2011-2012, were they



         15    universally configured to work with MPEG codecs?



         16         A.   So first, it's not quite what I described an



         17    MPEG file as.



         18              Second, your question is technically



         19    imprecise.  When you say an MPEG file is configured



         20    to -- I mean MPEG files, generally speaking, are just



         21    objects.  If they adhere to the standard and you have a



         22    decoder that adheres to the standard, then presumably



         23    you can decode that file with an MPEG decoder.



         24              You used the term in your question



         25    "universally true."  I don't know if there might be some
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          1    exceptions.  Certainly it's not the case that every



          2    single MPEG file was without errors.  There might be



          3    other extenuating circumstances.  I just haven't tried



          4    to think about that hypothetical and whether or not



          5    there could be reasonable exceptions to that scenario.



          6         Q.   So let's unpack that.  The first thing you



          7    said was that's not quite what you said an MPEG file



          8    was.



          9              What exactly did you say an MPEG file is?



         10         A.   So what I said was about MPEG, and it was



         11    whether or not something adhered to the standard.  One



         12    of your first questions in the deposition was what



         13    essentially was an MPEG file, and so it's a question of



         14    sort of what the requirements are for a file, what would



         15    you need to define a file.



         16              Again, I think I testified to right out of the



         17    gate that I can think of examples of where you have



         18    files, but I'm not trying to offer a definition of what



         19    "file" is.  So what I limited my characterization to was



         20    if it's labeled as MPEG and it adheres to the standard



         21    and then whether it's a file or an object or a stream,



         22    the MPEG is really just a modifier for that noun.



         23         Q.   As you sit here today, can you determine



         24    whether something is a digital video file or not?



         25         A.   Certainly I can give you examples of what







�

                                                                       32







          1    digital video files might be.



          2         Q.   Let me make sure I understand the first part



          3    of that first.



          4              I believe you said that an MPEG file is one



          5    that adheres to the MPEG standard.  Is that accurate?



          6         A.   So what I said was that if it's labeled as



          7    MPEG and it adheres to the standard, whether you want to



          8    call it an object or a stream or a file then requires an



          9    additional discussion about what the requirements are



         10    for a file or an object or a stream.



         11         Q.   What are the requirements to distinguish a



         12    file or an object or a stream?



         13         A.   I don't know that those categories are



         14    distinctive.  You can have objects that are files,



         15    objects that are streams, streams that become files.



         16         Q.   Let's start with that example.  How does a



         17    stream become a file?



         18         A.   One example is you could store it,



         19    potentially, on a disk drive, for example.  I can



         20    envision scenarios or even work that I did where I was



         21    receiving a video stream and stored it into a file.



         22         Q.   What is the difference between an object and a



         23    file?



         24         A.   An object isn't necessarily a file.  In many



         25    cases, files can be objects.  "Object" is sometimes a
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          1    broader term.



          2         Q.   Can you give me an example of an object that



          3    isn't a file?



          4         A.   For example, you can have a web object that



          5    when displayed on your screen isn't a file.  It could



          6    have originated as a file, retrieved from a file, but



          7    one distinction might be that if it's not stored, it's



          8    just in memory, you might not call it a file.  It



          9    depends on the situation, it depends on the context in



         10    which those terms are used.  You might even call a



         11    stream an object.



         12         Q.   But not necessarily a file?



         13         A.   I don't understand the question.



         14         Q.   Well, you said you might call a stream an



         15    object but the stream wouldn't necessarily be a file?



         16         A.   Yeah, I don't think a stream necessarily has



         17    to be a file.  It could come from a file, it could go to



         18    a file, but certainly you can have live streams that



         19    aren't files on the server side and live streams that



         20    are consumed on the receiver without becoming a file.



         21         Q.   So I want to go back to a codec.



         22    Specifically, I want to make sure that I understand how



         23    you're using that term.  I think what you have explained



         24    is that a codec is something that's used to encode or



         25    decode a file but doesn't necessarily go into the file
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          1    itself.  Is that accurate?



          2         A.   No.



          3         Q.   What is wrong about that statement?



          4         A.   It depends on the context in which you would



          5    use that term but certainly you can have codecs that



          6    take in unencoded stuff, whether it's audio or video or



          7    images or text, and convert it into a format that's



          8    encoded and it depends on the situation, what that



          9    encoding might be.  In some situations the encoding



         10    might also include compression, but I mean a codec, an



         11    encoder is a fairly general term.



         12         Q.   Let me back up a little bit and break that



         13    down.



         14              A codec is something that's used to encode or



         15    decode content that goes into a file?



         16         A.   Not necessarily.



         17         Q.   What's wrong with that?



         18         A.   It doesn't have to necessarily go into a file.



         19         Q.   Okay.



         20         A.   As one example.



         21         Q.   All right.  So if you've got a digital video



         22    file, say an MPEG that adheres to the standard, is the



         23    video content within that file typically encoded?



         24         A.   If it's an MPEG file, in most situations it's



         25    considered to be encoded.  I don't know if there might
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          1    be some exceptions.  That's generally the case.



          2         Q.   Okay.  And it's encoded, generally, using a



          3    codec?



          4         A.   In most situations it would have become an



          5    MPEG file using an encoder.



          6         Q.   So in the 2011-2012 timeframe, in most



          7    situations, an MPEG file adhering to the MPEG standard



          8    would include encoded video content?



          9         A.   Certainly in typical scenarios, and assuming



         10    you started off with some content -- presumably you



         11    could have empty files, but if you started off with some



         12    content, I could envision scenarios where you could use



         13    an encoder and the end result would be an encoded file.



         14         Q.   So at that time an MPEG file with video



         15    content, the video content typically would have been



         16    encoded with a codec of some sort?



         17         A.   Yeah.  I mean the result of using an encoder,



         18    especially in the context of MPEG, and assuming the



         19    process works correctly and you're adhering to the



         20    standard, the result will have encoded content.



         21         Q.   Okay.  And so the format of that encoded



         22    content would have depended on the type of codec used to



         23    encode it, is that correct?



         24         A.   Certainly if you have different encoders and



         25    not just different implementations of the same encoding
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          1    standard but different encoders implementing different



          2    encoders, the result would likely be a different format



          3    for the video.



          4         Q.   Is H.264 another example of an encoded format?



          5         A.   It is.



          6         Q.   Is that a format that could have been used in



          7    an MPEG file in the 2011-2012 timeframe?



          8         A.   I don't recall if there was some capability



          9    within MPEG.  Generally you could wrap the video file --



         10    or, sorry, video content.  There's a lot of similarities



         11    between the video portion of H.264 and the MPEG family



         12    of standards, but I suspect if you had an MPEG video



         13    file you wouldn't call it H.264.



         14         Q.   What does that mean, "you wouldn't call it



         15    H.264"?



         16         A.   You wouldn't look at the MPEG encoded file and



         17    say, well, that's H.264.



         18         Q.   But it could have been H.264?



         19         A.   Unless there's some portion of the standard



         20    that I'm forgetting where you could wrap a different



         21    encoding format, I don't recall there being a way to do



         22    it, but I mean I don't have all of the options and the



         23    nuances of MPEG or H.264 memorized.  Each standard is a



         24    thousand pages long.  There's lots of optional portions.



         25    I just don't have it all memorized.
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          1         Q.   What do you mean by "wrap"?



          2         A.   In some cases you can -- from a networking



          3    perspective, we call it "encapsulation," but you can in



          4    some cases take one type of format and provide



          5    instructions around it that will allow a decoder to be



          6    able to decode it.  There are all sorts of techniques in



          7    computer science, like translation, encapsulation.



          8    Certainly in the video context there are wrappers that



          9    provide metadata that assist in decoding.



         10         Q.   Is a wrapper the same as a container in the



         11    context of a digital video file?



         12         A.   I don't think it's necessarily the same thing.



         13         Q.   Can you give me an example of a wrapper that



         14    is not a container?



         15         A.   I mean wrappers and containers, unless you're



         16    speaking specifically about a particular implementation



         17    or standard, are generic terms.  They don't have to be



         18    the same thing.  They can be different.  It's just a



         19    generic term for a capability or functionality.



         20         Q.   In the 2011-2012 timeframe can you give me an



         21    example of a wrapper that was not a container in the



         22    context of digital video files?



         23         A.   I don't know how specific of an example you



         24    want.  You could just take any implementation for a



         25    container and you could take a packet encapsulation
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          1    technique for digital video packets.  I don't think that



          2    that would necessarily be a container, at least if



          3    you're referring to containers as they are defined



          4    within the MPEG standard.



          5         Q.   How are containers defined within the MPEG



          6    standard?



          7         A.   I don't have the standard memorized.  If



          8    you've got it and want to get it out, I can certainly



          9    point you to a relevant section to the extent I can find



         10    it.



         11         Q.   Can you describe any aspects of a container as



         12    that term is used in the MPEG standard?



         13         A.   I don't have it memorized.  You'd have to get



         14    out the standard.  It's a long standard.  It's a



         15    detail -- sitting here right now, I don't have it



         16    memorized.



         17         Q.   As we sit here today, are there no



         18    characteristics of a container as that term is used in



         19    the MPEG standard that you can describe for me?



         20         A.   I don't have the standard memorized off the



         21    top of my head.  You could give me a reference.  I could



         22    check.  I just don't have it memorized.



         23         Q.   That's not quite what I asked.



         24              Are you able to describe any characteristics



         25    of a container as that term is used in the MPEG
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          1    standard?



          2              MR. McDOLE:  Objection.  Asked and answered.



          3              THE WITNESS:  As I testified to, I don't have



          4    the standard memorized.  You haven't given it to me.  I



          5    don't understand this to be a memory contest.  I don't



          6    know, if I stopped and gave it some thought for a few



          7    minutes I might be able to, but just off the top of my



          8    head, I can't think of anything.



          9    BY MR. ROBINSON:



         10         Q.   If one of your students came to you and said,



         11    "What is a container?" just colloquially, "What is a



         12    container for a digital video file?" what would you say?



         13         A.   I'd say, "In what context are you asking?"



         14              Without some more specific information, it's



         15    something that holds a video file.  It's a container for



         16    it.  Just the term can be used in different ways and



         17    different standards and different contexts, so I'd say,



         18    "What are you specifically asking about?"



         19         Q.   What kind of specifics would you ask for to be



         20    able to give that student an answer?



         21         A.   What they had in mind, anything more specific.



         22    If it was something we'd talked about, if there was a



         23    textbook or they said, "Here's the MPEG-4 standard that



         24    uses this term in this paragraph.  Help me understand



         25    what it's saying."  Generally, I don't have students who
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          1    come in and just ask me random words.



          2         Q.   Are there any specific examples of wrappers



          3    that you could give me from the 2011-2012 timeframe that



          4    were not containers?



          5         A.   Yeah, I think you asked me that question.  I



          6    mentioned specifically packet encapsulation, wrappers



          7    around packets, wrappers around files, just generally



          8    speaking.  If you want something more specific or a



          9    specific type of application or -- then I'd have to give



         10    it some thought.



         11         Q.   So you mentioned wrappers around files.  Any



         12    of those wrappers have particular names that were used



         13    to reference them at that time?



         14         A.   Again you're asking about -- I mean I'm



         15    speaking generally.  If you're asking about specific



         16    applications, specific examples, I mean it's not



         17    something I really looked at for the declaration.  I



         18    could potentially go off and look, but not off the top



         19    of my head.



         20              MR. ROBINSON:  We have been going for about an



         21    hour.  Do you want to take a quick break?



         22              (Recess:  10:06 a.m. - 10:14 a.m.)



         23    BY MR. ROBINSON:



         24         Q.   Dr. Almeroth, I'd like to hand you what has



         25    been marked Twitter Exhibit 1007 in the -- for claims 1
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          1    through 19 of the '997 patent.  It's the '829 IPR.



          2    Would you please review that briefly and confirm that



          3    you recognize that.



          4         A.   I do recognize it.



          5         Q.   Is that one of the declarations that you



          6    referenced earlier in terms of your testimony that you



          7    prepared for this matter?



          8         A.   It is.



          9         Q.   Would you please turn to page 5, specifically



         10    paragraph 3 that spans pages 5 and 6.



         11         A.   Okay.



         12         Q.   Is that a complete list of the documents that



         13    you reviewed in preparing this declaration?



         14         A.   I believe that it is.  To the extent there's



         15    anything else in the declaration that I would have



         16    identified that's not on this list, then certainly that



         17    would be included.



         18         Q.   You beat me to it, but paragraph 5 actually



         19    mentions any additional documents and references cited



         20    in your analysis.



         21         A.   Right.



         22         Q.   From paragraphs 3 and 5, is it fair to



         23    conclude that if it's not listed in paragraph 3 or



         24    otherwise referenced in the declaration you did not



         25    review it or consider it?
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          1              MR. McDOLE:  Objection to form.



          2              THE WITNESS:  Well, paragraph 5 includes



          3    knowledge and experience, and subject to any oversight



          4    of documents that are cited, then it should be a



          5    complete list.



          6    BY MR. ROBINSON:



          7         Q.   Would you please turn to page 19, specifically



          8    paragraph 34.



          9         A.   Okay.



         10         Q.   Paragraph 34 lists certain secondary



         11    considerations that would tend to rebut the obviousness



         12    of a claim.  One of those includes copying.



         13         A.   I see that.



         14         Q.   Paragraph 35 says you're not aware of any



         15    allegations by the named inventors of the '997 patent or



         16    any assignee of the '997 patent, that any secondary



         17    considerations tend to rebut the obviousness of any



         18    challenged claim of the '997 patent.



         19         A.   Yes.



         20         Q.   Have you been informed of any allegations of



         21    copying?



         22         A.   Specifically to copying, not that I'm aware



         23    of.



         24         Q.   Has anybody provided you with a copy of the



         25    complaint in the co-pending litigation between Twitter







�

                                                                       43







          1    and Youtoo?



          2         A.   I might have seen it.  I don't recall, sitting



          3    here right now.



          4         Q.   Are you aware that Twitter and Youtoo had a



          5    nondisclosure agreement?



          6         A.   As I sit here right now, I don't recall that.



          7         Q.   Are you aware that Youtoo gave access to



          8    Twitter to Youtoo's system that embody the '997 patent?



          9         A.   As I sit here now, I don't recall that, at



         10    least, allegation.



         11         Q.   Are you aware that Youtoo has specifically



         12    alleged that Twitter copied Youtoo's systems?



         13         A.   Not that I recall.



         14         Q.   Would those allegations have any impact on



         15    your analysis of obviousness in this declaration?



         16         A.   I don't think they would impact my



         17    conclusions.  Certainly, there would be several steps



         18    that Youtoo would have to take.  For example, suggesting



         19    that that copying rises to the level of a secondary



         20    consideration, I'd have to see some evidence that there



         21    was a nexus there, some evidence of what the Youtoo



         22    system was that Twitter was given access to, allegedly,



         23    whether it embodied the claims.  I mean just saying



         24    that -- or at least making those allegations without



         25    then saying that they rise to the level of secondary
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          1    considerations and would rebut the motivation to combine



          2    the references in the manners that I have set forth, I



          3    mean I'd have to see what that evidence is.



          4              Given the strength of the motivation to



          5    combine the references -- for example, in many instances



          6    it's demonstrating the knowledge of a person of skill in



          7    the art -- and the strength of Nassiri in disclosing



          8    most, if not all, of the limitations for many claims, I



          9    mean it would have to be an exceptionally strong



         10    secondary considerations to overcome what the



         11    combinations are.



         12         Q.   What does it take for copying to rise to the



         13    level of a secondary consideration?



         14              MR. McDOLE:  Objection.  Calls for a legal



         15    conclusion.



         16              THE WITNESS:  I'm not sure how to answer that.



         17    I think it is you're asking essentially a legal



         18    question.



         19    BY MR. ROBINSON:



         20         Q.   Dr. Almeroth, just a moment ago you told me



         21    that that copying would have to rise to the level of



         22    being a secondary consideration.  What did you mean by



         23    that?



         24         A.   Oh, yeah, what I meant by that is it's one



         25    thing to allege copying, for example, in a complaint.
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          1    It's another thing to establish that that copying rises



          2    to the level of a secondary consideration.



          3              For example, in demonstrating a relationship



          4    between what was copied, knowledge of the patents, that



          5    there was a nexus between what was copied and the



          6    claims, I mean all of the additional sort of factors



          7    that you have to identify that are listed in paragraph



          8    34.



          9         Q.   Did you say knowledge of the claims?



         10         A.   Knowledge of the system.  If you're going to



         11    copy it, then you have to be aware of the system, and



         12    it's a system that would -- the copying aspect would



         13    have to relate to the claims.  I mean that's the whole



         14    point of the nexus that's set forth in the last few



         15    sentences of paragraph 34.



         16         Q.   Are you familiar with Vine?



         17         A.   Generally, yes.



         18         Q.   Is Vine commercially successful?



         19         A.   I haven't tried to analyze that question for



         20    purposes of this declaration.  I'd have to give it some



         21    thought.  I'd have to see some evidence, consider what



         22    factors you would want to use for commercial success.



         23         Q.   Are you familiar with Periscope?



         24         A.   I don't recall it, sitting here right now.



         25         Q.   Are you familiar with Twitter Video and







�

                                                                       46







          1    Twitter Live?



          2         A.   Very generally speaking.



          3         Q.   Are they commercially successful?



          4         A.   As part of this declaration, I haven't really



          5    tried to answer that question.  I'd have to give it some



          6    thought.



          7         Q.   Are you aware that Twitter stands accused of



          8    infringing certain claims of the '997 patent?



          9         A.   I am aware of that.



         10         Q.   Are you aware that that necessarily includes



         11    the allegation that the accused systems embody those



         12    claims of the '997 patent?



         13         A.   I am aware that Twitter is accused of



         14    infringing the '997 patent.  What features, what claims,



         15    I don't recall what those are, as I sit here right now.



         16         Q.   And you did not assess whether the commercial



         17    success of those Twitter systems and methods might be a



         18    secondary consideration?



         19         A.   Well, I think my opinions are based on exactly



         20    what these paragraphs say.  I'm not aware of any



         21    allegations of secondary considerations.  My



         22    understanding is that it's Youtoo's burden to show



         23    commercial success, to show a nexus, to show the



         24    secondary considerations.  It has the burden of showing



         25    those things.  It's not my responsibility to go out and
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          1    proactively determine whether those secondary



          2    considerations exist, and what paragraph 35 says, I'm



          3    not aware of even where allegations of secondary



          4    considerations have been made by Youtoo.  To the extent



          5    that they are raised, for example, in Youtoo's response,



          6    then I will take the first opportunity to respond to



          7    those, to the extent that I have opinions to offer.



          8         Q.   In paragraph 41, you say that as of the '997



          9    patent's 2012 priority date, YouTube allowed users to



         10    upload their videos for other users to view, comment on



         11    and rate.



         12              How did YouTube allow users to upload their



         13    videos?



         14         A.   I'm not sure I understand the question.



         15         Q.   YouTube allowed users to upload their videos.



         16    How did that happen?



         17         A.   There are a variety of ways they could do it.



         18    There were web-based forms that a person could fill out.



         19    There might have been other mechanisms within YouTube.



         20    I didn't in this paragraph attempt to delineate all of



         21    the different techniques.  To the extent I wanted to



         22    list them I'd have to go think about it, do some



         23    research.



         24         Q.   So your testimony in this declaration didn't



         25    take into consideration any of the specific ways that
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          1    YouTube may have allowed users to upload their videos?



          2         A.   I don't know that to be the case.  I mean I've



          3    given you at least one example.  I think there was a



          4    variety of ways that YouTube could receive videos.  I



          5    didn't attempt to delineate all of them in this



          6    declaration.



          7         Q.   What attempts did you make to confirm the ways



          8    that YouTube used in 2012?



          9         A.   It was based on my own specific knowledge.



         10    And again, I wasn't trying to list all of the different



         11    ways, but simply to make the statement that's there in



         12    the last sentence, "YouTube allows users to upload their



         13    videos for other users to view, comment on and rate."



         14    To the extent that it's relevant or becomes relevant to



         15    list all of the different ways that it's possible, then



         16    certainly I could try and do that list.



         17         Q.   In paragraph 49 you list four factors relevant



         18    to determining the level of ordinary skill in the



         19    pertinent art.  Did you address factors 3 or 4 in your



         20    declaration?



         21         A.   I'm not sure what you mean by "address."



         22    Certainly I considered those factors.  I don't know if I



         23    specifically spelled out instances of what those might



         24    be.  I mean maybe there's something in these paragraphs



         25    that's relevant to factors 3 and 4.  I'd have to check.
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          1         Q.   Would you review paragraphs 50 through 52 for



          2    me.  Let me know when you're done.



          3         A.   Okay.  Okay.



          4         Q.   Is there anything in those paragraphs that



          5    addresses factors 3 or 4?



          6         A.   I'd have to give it some thought.  I mean I



          7    think the declaration speaks for itself.  There might be



          8    some portions of those paragraphs that bear on the



          9    factors 3 and 4.  I mean my experience in industry with



         10    colleagues from academia, with graduate students, I mean



         11    certainly I'm aware of what problems there were, what



         12    other solutions to those problems existed.  I mean I was



         13    working on streaming video, capturing streaming video



         14    back in the mid to late '90s, so I think that there are



         15    aspects of those paragraphs that are relevant to points



         16    3 and 4.



         17         Q.   But as you sit here today, having just



         18    reviewed paragraphs 50 through 52, are there any



         19    examples of the types of problems encountered in the



         20    field listed in those paragraphs?



         21         A.   Again, I think that the declaration speaks for



         22    itself.  I gave you examples of where there are



         23    sentences in those paragraphs that relate to those



         24    specific bullets.



         25              If you're asking is there the identification
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          1    of a particular problem or what prior art solutions were



          2    in those particular paragraphs, I mean I think the



          3    declaration speaks for itself.  I also think that if you



          4    look at the prior art, the description of the prior art



          5    in the following sections, those are all relevant



          6    materials that would go into those factors.  They list



          7    specific types of problems.  It's prior art, so it's



          8    what those solutions to those problems were.  There's



          9    the background of the '997 patent that lists specific



         10    relevant information, so I mean certainly I think those



         11    factors were considered in arriving at the definition of



         12    a person of skill in the art.



         13         Q.   Paragraph 53, you say that it's your



         14    understanding "that the claims are to be given their



         15    broadest reasonable interpretation in light of the



         16    specification."



         17              What does that mean to you?



         18              MR. McDOLE:  Objection.  Calls for a legal



         19    conclusion.



         20              THE WITNESS:  It's essentially the broadest



         21    reasonable interpretation as understood by one of



         22    ordinary skill in the art, how those terms are used in



         23    the context of the claims through the eyes of a person



         24    of skill in the art.



         25              As to what the legal definition for what that
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          1    phrase means, what's involved in that phrase, it's a



          2    legal question.  I don't have a legal opinion.



          3    BY MR. ROBINSON:



          4         Q.   Is that the broadest reasonable interpretation



          5    to a POSITA today?



          6              MR. McDOLE:  Objection.  Calls for a legal



          7    conclusion.



          8              THE WITNESS:  It's my recollection that it's



          9    at the time of the patent and not how you would



         10    interpret how a person of skill in the art would



         11    interpret those terms as of 2018.  The terms might



         12    actually not have changed, or they might have.  At least



         13    for the purposes of this declaration I believe it's in



         14    the context of the claim at the time.



         15    BY MR. ROBINSON:



         16         Q.   So you understand the two matters that we're



         17    here on today are inter partes reviews, correct?



         18         A.   Yes.



         19         Q.   Have you also worked on District Court



         20    litigation matters?



         21         A.   Generally?



         22         Q.   Yes.



         23         A.   Yes.



         24         Q.   Are you familiar with the Phillips standard



         25    claim construction?
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          1         A.   I am.



          2         Q.   Would any of your opinions on the



          3    interpretation of these claim terms change under that



          4    standard?



          5              MR. McDOLE:  Objection.  Calls for a legal



          6    conclusion and outside the scope.



          7              THE WITNESS:  I'd have to give that some



          8    thought.  It's a different standard.  I've been focused



          9    on the IPR.  Whether they would change or not I'd have



         10    to give some thought to.



         11    BY MR. ROBINSON:



         12         Q.   What's traditional television programming?



         13         A.   I'm not sure how to give it a more specific



         14    definition than it's traditional television programming,



         15    programming for TVs, for traditional programming, shows



         16    you can watch on TVs.



         17         Q.   Is it linear?



         18              MR. McDOLE:  Objection to form.



         19    BY MR. ROBINSON:



         20         Q.   Is traditional television programming linear?



         21         A.   I'm not sure how to answer that question.  I'd



         22    have to give it some thought.  It's more an example



         23    of -- well, what I was looking at was trying to



         24    understand what linear television programming -- or what



         25    a linear television program was.  Whether or not the
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          1    opposite, whether for traditional television programming



          2    you would be correct to characterize that as linear,



          3    whether there could be examples where there weren't, I



          4    mean I'd have to give it some thought, although you can



          5    sort of flip the definition.



          6         Q.   You also quote a sentence from the '304 patent



          7    that says "Traditional television programming for



          8    television network is linear."



          9         A.   I do.



         10         Q.   In your experience, from your CV, I think



         11    would suggest that you've worked on streaming



         12    traditional -- multicasting traditional television



         13    programming.  What does that mean?



         14         A.   Well, in the examples where I streamed



         15    traditional television programming that were shows like



         16    Bugs Bunny cartoons that appeared on TV, I think that



         17    would be a good example of traditional television



         18    programming.  And as paragraph 60 goes on to describe,



         19    there's additional context from the '304 patent that



         20    talks about it and gives some additional examples.



         21         Q.   None of that says it's not linear, does it?



         22         A.   I would agree that none of the citations in



         23    paragraph 60 describe television programming as not



         24    being linear.



         25         Q.   Do all set-top boxes decode signals for
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          1    traditional television programming?



          2         A.   It would be hard to say.  It depends on what



          3    the bounds for a set-top box are.  I mean certainly



          4    there are set-top boxes that can receive and decode



          5    signals so that they can be played on a television or



          6    monitor.



          7         Q.   Are there other set-top boxes that don't?



          8         A.   It depends on what your definition of a



          9    set-top box is.  If an Atari console is a set-top box,



         10    it may not have the ability to receive and decode



         11    signals that can be played on a television or monitor.



         12    They can originate, but maybe not receive.  So if you



         13    include those as a set-top box, then -- then no.



         14         Q.   What about a set-top box for a security camera



         15    system, does that receive and decode traditional



         16    television programming signals?



         17         A.   You'd have to be more specific.  Does it?  Can



         18    it?  Are there that do?  I mean your question is kind of



         19    vague and I'm not sure how, really, to answer it.



         20         Q.   As we sit here today, can you tell me that all



         21    set-top boxes necessarily receive and decode traditional



         22    television programming?



         23         A.   So you've added qualifiers to that question,



         24    that "all set-top boxes necessarily."  As I testified to



         25    earlier, it depends on your definition of set-top boxes.
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          1    Certainly I think that the statement quoted in paragraph



          2    60 is accurate, that the use of set-top boxes is an



          3    example of something that can receive traditional



          4    television programming and decode it and play it on a



          5    TV, but whether all set-top boxes can necessarily do it



          6    depends on the scope of what you define as a set-top



          7    box, at least is one determinant in answering that



          8    question.



          9         Q.   How would you define a set-top box?



         10         A.   It depends on the context.  It could be



         11    something that sits on top of a TV.  That's sort of



         12    where the term originates.  But that term doesn't define



         13    a necessary set of functionality, given its breadth.



         14         Q.   Paragraphs 66 through 69, you address user



         15    submissions and user-generated content.



         16         A.   Okay.



         17         Q.   What's the difference between user-generated



         18    content and a user-generated content file?



         19         A.   One is a file, one is not necessarily a file.



         20         Q.   If I said that I'm going to generate a



         21    user-generated content file from some user-generated



         22    content, is it reasonable to infer that the



         23    user-generated content is not yet a file?



         24         A.   I think it would depend on the context.  If



         25    all you told me was what you said in the question, I
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          1    don't think it would necessarily be reasonable to assume



          2    that.



          3         Q.   From the perspective of a POSITA in the



          4    2011-2012 timeframe, as of May 2012, if I tell you that



          5    a web page has a link on it, what does that mean to you?



          6    I'm sorry, what does that mean to the POSITA as of May



          7    2012?



          8         A.   That there's a link on the web page.  Again,



          9    depending on context, it could mean more than that.  It



         10    could provide some context for what the link is, what



         11    type of link, how it's formatted.



         12         Q.   Generally speaking, as of that timeframe, is



         13    it accurate that a link on a web page is something that



         14    a user can click to cause some action, whether it's



         15    going to a different web page or invoking something



         16    else?



         17              MR. McDOLE:  Objection to form.



         18              THE WITNESS:  Certainly a person could click



         19    on a link, selectively activate a link in some way and a



         20    variety of actions could then take place.  It depends on



         21    what the link is or what it does.



         22    BY MR. ROBINSON:



         23         Q.   Is there a difference between a link on a web



         24    page and a link that's just written to the code of a web



         25    page, for example, as the source of an I-frame?
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          1         A.   I don't understand the question.  I'm not sure



          2    if you're asking about -- I'm not sure what you're



          3    asking.  Maybe you can rephrase it.



          4         Q.   Sure.  So start by setting it up.  So you



          5    could put a link with the source, or SRC, field of an



          6    I-frame that would automatically populate the I-frame,



          7    is that correct?



          8         A.   You can automatically populate.  You can have



          9    embedded objects in the web page.  I'm not sure you



         10    would characterize those as links that can be selected



         11    by a user.  Certainly you could -- they could be links,



         12    but they're different than, say, reference to links that



         13    a user could click on.



         14         Q.   And then in another instance a link on a web



         15    page would be a link that a user could click on to



         16    initiate some action?



         17         A.   I think I understand what you're asking.



         18    Certainly if you look at a visually displayed web page



         19    or a web page that's displayed in a browser, intuitively



         20    there are links that a user could click on and could go



         21    somewhere and that's different than, say, embedded tags



         22    that would automatically be retrieved as part of an



         23    object displayed within a web page.  Those things can be



         24    different both in how they are referenced in the syntax



         25    of the web page and how they are presented to the user,
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          1    but they might also have similarities, for example, in



          2    that they both use URLs.



          3         Q.   But for a link to be selectable by a user --



          4    trying to use the words that you were using so we're



          5    consistent -- but for a link to be selectable by a user,



          6    it has to be displayed on the web page?



          7         A.   That seems an overly strong statement.  For



          8    example, whether or not you can have instances within



          9    that description -- for example, if I click on a banner



         10    ad or an image, is that considered a link?  So your



         11    statement seems a little bit strong.



         12         Q.   Help me understand your concern.  The banner



         13    ad would -- might include some object associated with



         14    the link, but if you click on that, doesn't there have



         15    to be a link that you're clicking on to initiate some



         16    action?



         17         A.   Yeah, I think part of the disconnect here is



         18    when we started with the term "link."  Ultimately, when



         19    you get into the syntax, if you're saying URL, that



         20    there's a URL that backstops an image and is associated



         21    with the image so if you click on the image you're



         22    activating the URL, that can be the case.



         23              You can have text that's underlined because



         24    it's associated with hyperlink and there's a URL that's



         25    associated with that.  Certainly that's functionality
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          1    that exists within the web and web pages.



          2         Q.   It's fair to say for a link to be selectable



          3    by a user, it has to be displayed to the user on the web



          4    page, right?



          5         A.   I would say generally, in order for something



          6    to be selectable, the user has to see something that can



          7    be selected.  I would be careful to consider whether or



          8    not there can be exceptions to that.



          9              The opposite of that statement, to suggest



         10    that you can't have a link unless it's displayed seems



         11    to potentially exclude some corner cases, maybe.  I mean



         12    certainly in most common web pages, for things that are



         13    hyperlinked, they are associated with things that a user



         14    can see and select and have some intuition about what's



         15    going to happen next -- a new page or something is going



         16    to happen, something is going to be displayed related to



         17    what they're seeing that they selected.



         18              But then that's not always the case.  You can



         19    click on a link and get a virus, so maybe it's



         20    unintended.



         21              I'm sort of having a hard time generalizing a



         22    characteristic, given the kind of fuzziness of the



         23    scenario you're describing.



         24         Q.   Okay.  So generally speaking, a link displayed



         25    on a web page is one that's selectable by a user?
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          1         A.   I think I'm still having problems with that



          2    characterization.  So, for example, to test whether I



          3    would agree with that statement, I would think whether



          4    or not you could have links on a web page that were not



          5    selectable.  So let's say I put a URL on a web page.



          6    You might call that a link, but then you don't program



          7    the HTML so that a user can select that URL and go to



          8    that URL.  If it's just the string of characters for the



          9    URL that the user can't select and go to that link, then



         10    maybe you couldn't consider that a link that's



         11    selectable by a user.



         12         Q.   I'm trying not to be that clever.  If you have



         13    just got an <a> href reference with a URL in it and it's



         14    displayed on the web page, that's selectable by a user



         15    to invoke whatever the action is?



         16         A.   That's more technically precise.  I think



         17    that's correct.



         18         Q.   Okay.



         19         A.   And so that it's clear, it's "<a> href."  It's



         20    an HTML tag.



         21         Q.   From the perspective of a POSITA in 2011-2012,



         22    is there a difference between capturing video and



         23    recording video?



         24         A.   I think there certainly could be.  Those terms



         25    are broad and vague enough that, depending on context,
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          1    they could have different meanings.  There might be



          2    instances where they have very similar meanings or are



          3    used interchangeably, and in other instances they are



          4    distinctive.  It would depend.



          5         Q.   Okay.  I'd like to hand you what has been



          6    marked as Exhibit 1009.



          7              Is that the Nassiri reference addressed in the



          8    declaration?



          9         A.   It is.



         10         Q.   Just so we're clear, is that the same Nassiri



         11    reference that's addressed in both of your declarations?



         12         A.   It is.



         13         Q.   Addressed in the '997 patent?  Okay.



         14              Would you please turn to page 7.



         15         A.   Okay.



         16         Q.   Right at the top where it says "<iframe



         17    src=http://watch.videogenie.com," that I-frame is



         18    already going to preload with the media player, is that



         19    correct?



         20         A.   I would have to see where it talked about in



         21    the description that that particular example would be



         22    preloaded.  I skimmed the paragraphs before and after.



         23    I didn't see where it said that it would be preloaded.



         24         Q.   So about the last two sentences of paragraph



         25    57 on page 6.
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          1         A.   Okay.  I mean both here and in other



          2    paragraphs it's describing different capabilities, but



          3    as the declaration describes, it, at least, describes



          4    the functionality where the user is clicking on that



          5    embedded link, but I don't see anything for this



          6    particular code snippet, whether it's describing it as



          7    something that is automatically loaded.



          8         Q.   Well, at the very least, that SRC tag is going



          9    to automatically load that URL that follows it, correct?



         10         A.   It depends.  I mean this is a URL snippet, so



         11    it's part of what would go into a web page.  Since it's



         12    incomplete, I think you have to look at the descriptions



         13    and the specification to understand what the system is



         14    doing.  And as described in the declaration, it, at



         15    least, describes an instance where a user can select



         16    that I-frame and load the video recorder.



         17              It also describes, I think, for example, at



         18    the end of paragraph 58 in some examples the video host



         19    computing system may automatically insert the code into



         20    code of the enterprise computing system, so some



         21    portions can be automatic.  I don't know that it's



         22    describing that the video recorder itself would ever be



         23    automatically loaded or not.  I mean if there's some



         24    portion of the specification that you think says that,



         25    you can point me to it and I'll confirm it.
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          1         Q.   Is this code here on page 7 related to the



          2    video recorder?



          3         A.   The tag at the top?



          4         Q.   Yes.



          5         A.   So this is describing video playing.  At least



          6    that's what the last sentence of paragraph 57 says:  "In



          7    one example of the executable instructions for video



          8    playing may include."



          9         Q.   Then it's referencing that code snippet at the



         10    top of page 7, correct?



         11         A.   It is.



         12         Q.   Okay.  And that code snippet, the I-frame is



         13    going to automatically load the URL that follows the SRC



         14    tag, is that correct?



         15         A.   It might.  It doesn't say that that's what is



         16    supposed to happen, and given that it's only a portion



         17    of the snippet, it isn't the case that it's necessarily



         18    true.  I mean it doesn't say.  Without looking at more



         19    of the code, what it's supposed to do, all that it's



         20    really saying is offering that HTML snippet as an



         21    example of the executable instructions for video



         22    playing.



         23         Q.   Doesn't your declaration explain that that



         24    I-frame would need a name tag to be able to target it



         25    with some external link?  Let's say I-frame generally.
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          1    I'm not sure that you speak directly to this code



          2    snippet, but isn't that how I-frames work?



          3         A.   In what sense?  Are you --



          4         Q.   Don't they require a name tag to be able to



          5    target them with an external link?



          6         A.   I don't think that's quite what I'm saying in



          7    the declaration.  There is a description about Bradford



          8    on pages 48 and 49 and 50.



          9         Q.   We'll get to Bradford.  Right now I just want



         10    to understand what it is that Nassiri discloses.  My



         11    understanding of your declaration is that Nassiri's



         12    I-frames are set up to autoload that SRC URL and that



         13    because that is the case, you then turn to Bradford for



         14    the idea of an external link that targets an I-frame.



         15         A.   I don't think that's exactly accurate.



         16         Q.   From the code at the top of page 7 in Nassiri,



         17    is there some external action that you think needs to be



         18    taken to invoke or to load that SRC tagged URL in this



         19    I-frame?



         20         A.   So I think that what's disclosed in Nassiri as



         21    it relates to the limitation in the claims that I think



         22    is related to what you're asking about, Nassiri



         23    describes being able to use I-frames to embed the video



         24    player.  I think a person of skill in the art would



         25    understand in the context of Nassiri that that means a
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          1    user would be clicking on the link.  It doesn't say



          2    those exact words.  I think that's what the reference



          3    teaches.



          4              What I'm relying on Bradford for is to



          5    demonstrate that the use of I-frames supports that



          6    functionality and a person of skill in the art would



          7    understand that.  So in seeing a discussion of I-frames



          8    as it's described in Nassiri a person of skill in the



          9    art would understand that that's what it's describing.



         10              Pointing specifically to the code snippet at



         11    the top of page 7, Nassiri isn't offering that to



         12    demonstrate the exclusive functionality of what Nassiri



         13    can do as it relates to whether or not a user is



         14    clicking on a link, so I think it's not an accurate



         15    understanding of what a person of skill in the art would



         16    disclose in Nassiri to look at that code snippet and



         17    argue that its functionality limits the disclosure in



         18    some way.



         19         Q.   So that was a lot.  I want to start -- I'm



         20    starting simple.



         21              What does this code at the top of page 7 do?



         22    This I-frame automatically loads the URL that follows



         23    the SRC tag, does it not?



         24         A.   Not necessarily.  It depends on what the code



         25    around it does, what the other embedded portions of the
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          1    web page are doing.  All that this code at the top of



          2    page 7 is being described for is an executable



          3    instruction for video playing.  It doesn't -- Nassiri



          4    doesn't describe it as something that's automatically



          5    loaded or not.  It's really just describing what the



          6    code would look like.



          7              And paragraph 58 goes on to, again, describe



          8    what the role of that code is.  It's not -- you can't



          9    read in more to what's in that code and what its



         10    functionality is that might depend on other code in the



         11    web page to suggest that Nassiri is limited in some



         12    specific way.



         13         Q.   I'm not suggesting anything, Dr. Almeroth, I'm



         14    just asking how that I-frame code works in and of



         15    itself.  An I-frame with a source loads the source, does



         16    it not?



         17         A.   It might load the source.  As I testified to



         18    several times, it depends on what the other code around



         19    it does.



         20         Q.   Can you give me an example of some other code



         21    around it that would prevent this I-frame code that's



         22    shown at the top of page 7 of Nassiri from automatically



         23    loading the URL that follows the source tag?



         24         A.   Other JavaScript, other conditional tags,



         25    other I-frame structures that depend on user input.
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          1    There could be, potentially, lots of examples.



          2         Q.   If you put this code snippet at the top of



          3    page 7 of Nassiri into an HTML file and you open that



          4    HTML file with a browser, will it automatically load the



          5    URL that follows the SRC tag?



          6         A.   It would depend.  I think if all you had in



          7    the HTML file was this code, it might actually not load



          8    at all.  You might need additional HTML structure in



          9    order to define what the frames are, or at least what



         10    this frame is in order for the code to execute



         11    correctly.



         12              It's intended to be a code snippet, not a



         13    complete HTML file.  It's used to convey one particular



         14    concept, and to read more in to that than what it says



         15    here, I think, would be an inaccurate understanding as



         16    to what a POSITA would think.



         17         Q.   What additional HTML code structure would be



         18    necessary to get this I-frame to load?



         19         A.   You might need a starting HTML tag, an ending



         20    HTML tag.  It depends on how good the browser is at



         21    interpreting incomplete HTML.



         22         Q.   If you put this code snippet in an HTML file,



         23    precede it by a starting HTML tag and ending with a



         24    closing HTML tag and you open that HTML file in a



         25    browser in 2012, will the I-frame automatically load the
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          1    URL that loads the SRC tag?



          2         A.   Yeah, I mean, look, if you modify this tag and



          3    add tags so that it goes into a web page that only



          4    includes this one link, certainly you can build a web



          5    page around it to get the referenced link to



          6    automatically load, but that's not the purpose of why



          7    this HTML snippet is included in the specification.



          8         Q.   I'm not asking about the purpose of why it's



          9    included, I'm just asking about how this would operate



         10    in a straightforward set of circumstances.



         11         A.   Well, but you're changing what the reference



         12    describes.  You're adding additional tags in order to



         13    get it to display in a web page.  You're changing the



         14    functionality beyond what is referenced in the web page



         15    to import some understanding beyond what it specifically



         16    says and is referenced for.



         17         Q.   I'm confused.  I thought you said that this



         18    was included as an example and that it would necessarily



         19    include other things.



         20         A.   No.  What I'm saying is the sentence before it



         21    says "In one example the executable instructions for



         22    video playing may include."  It's included as exemplary,



         23    it's included as a code segment, it's not intended to



         24    convey meaning beyond what it's used for, and to read



         25    more in to what this code snippet does, to try and build
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          1    a web page around it that's inconsistent with other



          2    functionality that's described, I think, is inaccurate.



          3         Q.   So with respect to this media player, code



          4    snippet at the top of page 7, what other functionality



          5    is described that's inconsistent with anything that I



          6    just asked you?



          7         A.   What is inconsistent is it's not a complete



          8    web page.  It's not clear what a browser would do, if



          9    you just entered this snippet into a page and loaded it.



         10              Whether or not this page -- or this snippet



         11    could be included in a page and made to automatically



         12    load or not is not the relevant point that Nassiri is



         13    pointing to it for.  And Nassiri identifies the use of



         14    I-frames, and a person of skill in the art would



         15    understand what I-frames were capable of doing, as



         16    further confirmed by Bradford.



         17         Q.   I feel like you're telling me a lot of about



         18    what Nassiri intended, and I'm really just asking if you



         19    drop this code snippet into a basic HTML tag that -- or



         20    HTML page that otherwise will load in a browser, can you



         21    really not tell me how that I-frame is going to behave



         22    in the way that it's written?



         23              MR. McDOLE:  Objection.  Asked and answered.



         24              THE WITNESS:  So the first thing, I'm not



         25    trying to tell you what Nassiri intended.  What I'm
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          1    telling you is Nassiri says in one example the



          2    executable instructions for video playing may include.



          3              It's included in the paragraph where there are



          4    other examples, and it's described in the context of



          5    other functionality for Nassiri.  What that specific



          6    code would do is an example of executable instructions



          7    for video playing.



          8              Whether or not that code would do additional



          9    things or have additional characteristics, it's not



         10    being described that way.  How that code would function



         11    in practice would depend on what the code around it



         12    does.  You asked if there were examples of where this



         13    code would not result in an automatically loaded player



         14    and I gave you some.  In other instances it might,



         15    depending on how that code was used in a web page.



         16              The point would be that Nassiri is describing



         17    that code as executable instructions for video playing.



         18    In some scenarios it might lead to an automatically



         19    loaded player, in other instances it might not.  It's



         20    not being offered for that proposition by Nassiri as an



         21    example of one way or the other.  The functionality of



         22    whether or not code could be loaded and executed



         23    automatically is described elsewhere in the



         24    specification.



         25    BY MR. ROBINSON:
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          1         Q.   Paragraph 57 says:  "The video player may be



          2    displayed on a stand-alone site or other



          3    content-providing application, or may in some examples



          4    be embedded in an enterprise's own site or other



          5    content-providing application."



          6              Does the code snippet at the top of paragraph



          7    7 that follows -- or top of page 7 that follows



          8    paragraph 57, is that an example of a way to embed that



          9    in a web page?



         10         A.   It's an example of executable instructions for



         11    video playing that may be included in a web page.  It's



         12    one example, as Nassiri says.



         13              MR. ROBINSON:  We have been going for about an



         14    hour.  Let's take another quick bathroom break.



         15              (Recess:  11:17 a.m. - 11:28 a.m.)



         16    BY MR. ROBINSON:



         17         Q.   Dr. Almeroth, taking a step back, I think that



         18    we established a little earlier that a digital video



         19    file that complies with the MPEG standard, as of May of



         20    2012, would include an MPEG container and some video



         21    content encoded in accordance with the MPEG standard.



         22    Is that accurate?



         23         A.   With respect to the container, since we didn't



         24    look at the standard to see whether or not the concept



         25    of a container was something that was required in all
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          1    files or not, I don't think I can say one way or another



          2    sitting here without the benefit of looking at that



          3    standard.



          4              With respect to whether or not it has content,



          5    it was essentially circular in the sense that if you



          6    assumed in your hypothetical there was content to



          7    encode, and it was encoded, then that encoded content



          8    would be in the results.  Whether it could be stored in



          9    a file is one possibility.  It could be streamed is



         10    another option.  I mean that's kind of the



         11    characteristic of MPEG or MPEG-4, as an example within



         12    the family.



         13         Q.   So a dot MPG file that includes video content,



         14    the video content would typically be encoded in



         15    accordance with the MPEG standard, if the dot MPG file



         16    complies with that standard, is that correct?



         17         A.   If my understanding of your question is



         18    accurate, you've essentially made it circular.  I'm not



         19    sure what you're asking me other than to confirm that



         20    the assumptions in your question are true.



         21         Q.   I guess I'm trying to figure out as of May



         22    2012, given your experience, what was typical of dot MPG



         23    files at the time?  Certainly there must have been



         24    exceptions, but what was typical of dot MPG files?



         25              MR. McDOLE:  Objection.  Form.
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          1              THE WITNESS:  So the question of what is



          2    typical sort of depends on what you mean by "typical."



          3    I mean, is it common or required or necessary?  I mean



          4    there's a lot of variability in what an MPEG file could



          5    be.  There's even the misdirection of whether or not MPG



          6    stands for an MPEG file or what it could represent.  We



          7    sort of went through that in the first hour of the



          8    deposition.



          9              If you're asking if you have an MPEG file



         10    what's in that file, I mean ultimately it depends.  In



         11    some instances you can create files that can be used to



         12    stream, you can move that file around as an object by



         13    downloading it.  I mean it's really the power of the



         14    programming and the flexibility of programming what you



         15    can do with this content.



         16              It makes perfect sense to apply an MPEG



         17    encoder to a source of consent.  The source could come



         18    from a file, it could come from a live stream, it could



         19    come from an external source like a DVD.  You can take



         20    the result of that encoding, you can stream it, you can



         21    download it, you can progressively download it, you can



         22    stream it with buffering.



         23              And at the receiver, you can take the result



         24    of that, store it in its file, you can consume it and



         25    display it, you can do both, you can transcode it, you
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          1    can encrypt it.



          2              I mean it's pretty straightforward



          3    functionality and capability and programming as to what



          4    you do with content as it's encoded, decoded,



          5    transformed, compressed, decompressed from origination



          6    to consumption.



          7              One last point.  I know that was long, but



          8    what's in an MPEG file depends on where it comes from,



          9    how it gets there, what's done with it when it gets



         10    there, and so when you try and boil it down to kind of



         11    fundamentally what has to be there, then we start



         12    talking about kind of very broad statements like, well,



         13    if an MPEG file and it's got the right extension and it



         14    has content, then it's something that can be decoded by



         15    an MPEG player, something that was encoded by an MPEG



         16    encoder and generally would meet the requirements of the



         17    standard such that what was produced could be consumed.



         18    BY MR. ROBINSON:



         19         Q.   In May of 2012, was there so much variability



         20    in MPEG files that it's impossible to say that they had



         21    any common components or characteristics?



         22         A.   There is certainly variability within the



         23    standard.  It creates a variety of options with respect



         24    to the structure of the file, the quality at which the



         25    encoding takes place, but regardless of the variability,
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          1    in order to adhere to the standard, what's produced must



          2    be decodable by a decoder that meets the standard.



          3              To try and identify common characteristics or



          4    structure or components, whatever terms you want to use



          5    for that and whatever criterion you want to use for



          6    establishing the threshold for what's common versus



          7    what's possible versus what's likely versus what a



          8    sampling of encoded files in that timeframe would have



          9    revealed, the best way to identify those, separating out



         10    just doing a sampling of files from the 2011-2012



         11    timeframe, would be to look at the standard.  Certainly



         12    there might be common structural components.



         13              Most of my recollection is around the process



         14    of sampling, how temporal compression and spatial



         15    compression can take place, the creation of a discrete



         16    cosign transform, the use of Huffman encoding,



         17    run-length encoding, the use of I-, P- and B-frames to



         18    achieve greater degrees of compression, the algorithmic



         19    elements for how the encoding takes place.  Those are



         20    really kind of the important distinctive aspects of



         21    MPEG.



         22              How it's structured, how the bits are ordered



         23    within a file or a stream isn't something that I have



         24    memorized, and I think it's described in the standard.



         25    It's easy enough to reference.







�

                                                                       76







          1         Q.   What are the differences between I-, P- and



          2    B-frames?



          3         A.   So an I-frame is an intra-encoded frame,



          4    meaning it doesn't rely on other frames around it.



          5              A P-frame is the progressive, the encoded



          6    frame, which means it depends on I-frames.  It achieves



          7    better compression through temporal redundancy, meaning



          8    if you're doing 30 frames a second, there are likely



          9    aspects in the second frame one thirtieth of a second



         10    later that's very similar, and by only encoding the



         11    differences you can significantly reduce the size of the



         12    video.



         13              And then a B-frame is bidirectional, so it can



         14    rely on both forward and backward similarities in



         15    interpreting the differences between the frames is what



         16    is called "error," and then encoding that error so that



         17    a frame can be created or reconstructed by adding that



         18    error back into the base frames.



         19         Q.   Are those unique to the MPEG standard?



         20         A.   No.



         21         Q.   Are they consistent with the MPEG standard?



         22         A.   I'm not sure what you mean, "consistent."



         23              It's a concept that's used in the encoding



         24    process within MPEG, in most versions of MPEG,



         25    potentially all, but there's a number of different MPEG
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          1    standards so I just have to go back and double-check.



          2         Q.   But the MPEG standard, generally speaking,



          3    encompasses or doesn't exclude the use of I-, P- and



          4    B-frames as you've just described them?



          5         A.   MPEG, the encoding process generally uses I-,



          6    P- and B-frames.



          7         Q.   A moment ago you mentioned that a -- I think



          8    it was the P-frame, as an example could be one thirtieth



          9    of a second after the I-frame.  Does that correspond to



         10    a frame rate of 30 frames per second?



         11         A.   If frames are separated by one thirtieth of a



         12    second, that's 30 frames per second.



         13         Q.   And that was, in fact, what you were



         14    referencing when you said one thirtieth of a second?



         15         A.   That was the example.



         16         Q.   Are there other frame rates at which digital



         17    video can be encoded within the MPEG standard?



         18         A.   I'm almost certain that the answer is yes.



         19         Q.   Are there other ways in the MPEG standard of



         20    varying file size in the encoding?



         21         A.   Yes.



         22         Q.   Can you give me other examples of those?



         23         A.   Resolution is an example.  The quantization



         24    levels is another example.



         25              MPEG tends to be what's called an asymmetric
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          1    encode-decode, meaning you can put more effort into the



          2    encode process.  So, for example, you can look farther



          3    afield of where an object in a video occurs to determine



          4    if it's moved a significant difference so that you can



          5    still achieve spatial redundancy.



          6              So an example would be if you're looking at a



          7    talking head newscaster, you don't have to look very far



          8    for differences and to find the differences from one



          9    frame to the next.  If you're in a close-up shot of a



         10    football moving through the air, if you allow the



         11    encoder to look further afield for the object, then the



         12    error that you can encode still saves you resulting size



         13    of the stream.



         14              So those are some of the considerations that



         15    you can adjust to affect the size of either a stream or



         16    the ultimate size of a file.



         17         Q.   So looking farther afield, is that



         18    quantization?



         19         A.   No.



         20         Q.   What's quantization?



         21         A.   Quantization is you are converting a



         22    fundamentally analog process into a digital process and



         23    it requires sampling.  So if you think about -- this



         24    works for music as well.  Music is a continuous



         25    waveform, but you have to associate with it a set of
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          1    bits.  If you're using 16 bits for sampling, then when



          2    you take a sample it has to be associated with one of



          3    the bit values.



          4              The difference between the actual sample value



          5    and the digital value is called "quantization noise."



          6    The further the values are spaced apart, the more noise



          7    that you have and the greater loss of accuracy in the



          8    compressed signal, but if you can use eight bits for an



          9    encoding instead of 16, then you can greatly increase



         10    the compression, so by varying the quantization levels,



         11    how many bits you do for each sample, you can adjust the



         12    quality.



         13              There's also hierarchical video encoding where



         14    you have multiple layers of quality.  It's become a



         15    fairly robust field in terms of how you can dynamically



         16    adjust the output rate of the encoder.



         17         Q.   And all of these variations are included in



         18    the MPEG standard?



         19         A.   Many of them are.  Many of them are included



         20    as the MPEG standard has evolved.  I think MPEG-1 was in



         21    1992, MPEG-2 was shortly after that, MPEG-4, MPEG-7,



         22    MPEG-21, it's continued to evolve at intervals over the



         23    last almost 30 years.



         24         Q.   Were the variations that you just described



         25    included in the MPEG-4 standard?
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          1         A.   I would have to go back and check.  I know at



          2    least some of them were.



          3         Q.   Do you know which of them were?



          4         A.   Not off the top of my head.



          5         Q.   Paragraph 158 of your declaration, you explain



          6    that "a POSITA would have recognized that it would be



          7    beneficial to transmit a series video as a stream as it



          8    is being recorded in accordance with Bradford's teaching



          9    because it would obviate the need to save the video in



         10    multiple files before transmitting, which again is



         11    undesirable because it needlessly utilizes computer



         12    resources and time."



         13              How would it have worked to save the video in



         14    multiple files before transmitting?  Is that something



         15    that was done at that time?



         16              MR. McDOLE:  Objection to form.



         17              THE WITNESS:  One of the ways of getting



         18    around the delay of doing all of the encoding and



         19    compression in creating a file and delivering a file is



         20    to stream it.



         21              There's another option which is essentially



         22    streaming it, but what's called "chunking," just -- it's



         23    not really called "chunking" as a term of art, it's the



         24    term that I've used where you can record pieces of the



         25    video, you can store it as files and then transfer the
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          1    files and then reconstruct the files at the receiver, or



          2    you can watch them as files.  So for example, HTTP



          3    streaming today works similar to that, where you don't



          4    request the entire file, you just request a segment of



          5    the file.



          6              So the point that's being made here is with



          7    streaming you obviate the need to do this kind of create



          8    a chunk, store it to a file and then transfer the file.



          9    Even that is an implementation of streaming where you're



         10    able to deliver and use the content before you've



         11    finished the encoding process, either for a live or



         12    pre-stored stream.



         13    BY MR. ROBINSON:



         14         Q.   Meaning if you've got a chunk saved as a



         15    smaller file, you can just send that chunk and the end



         16    user can watch it without having to download the entire



         17    video, is that correct?



         18         A.   That's a similar example of what you can do.



         19         Q.   I thought that was one of the examples that



         20    you just mentioned.



         21         A.   See, again, how you do the encoding is really



         22    independent of how you do the receiving or playing or



         23    storing.  I mean, really, the compressing side works to



         24    generate the video.  It can either do so as a stream or



         25    into a single file or into subdivisions of files.
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          1              And then the next independent step is what do



          2    you do with that content?  You can encapsulate it in UDT



          3    and stream it, you can encapsulate it in TCP and stream



          4    it, you can download the smaller versions of the files,



          5    which if you do that one after the other and then



          6    consume the files at the other end looks a lot like



          7    streaming.  It would be characterized as streaming, I



          8    think, in most instances, and that's independent of what



          9    happens at the receiver.



         10              The receiver can receive streamed packets,



         11    streamed chunks, downloaded chunks, the entire



         12    downloaded file, store it to a single file, store it to



         13    chunks, play it out to a user.  The flexibility of the



         14    encoders, the transmission protocols are all such that



         15    you can have any of that capability at basically the



         16    generation, the transmission or the reception portions



         17    of the process.



         18         Q.   And those options were available in May of



         19    2012?



         20         A.   Yes.  I mean we were experimenting with these



         21    different techniques in the late '90s.  I wrote papers



         22    on how to do this stuff in 1997.



         23         Q.   Would you take a look at Nassiri, the pages



         24    with Figures 3 and 4 on it, please.



         25         A.   Okay.
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          1         Q.   Which of these interfaces is included in the



          2    I-frame example, the I-frame discussed at page 2 at



          3    paragraph 19?



          4         A.   So there's two places I can look to answer



          5    that question.  For the dependent claims that talk about



          6    user controls, I believe these are cited to as examples,



          7    and so I can look in the declaration.  I think it's



          8    addressed there.



          9              The other thing that I can also do is find in



         10    the specification where it's describing Figures 3 and 4,



         11    and that looks to start in about paragraph 37.



         12              In looking at those paragraphs, starting at



         13    37 -- I'm sort of trying to read them quickly.  Unless



         14    you want to point me to something specific, I don't



         15    recall where it says if there's a limitation with



         16    respect to either Figure 3 or 4 as to what can be used



         17    in the functionality associated with paragraph 19.  I



         18    mean, if anything, it's describing what a user interface



         19    might look like and what kinds of buttons and features



         20    that might be used within an interface, and then I



         21    basically go through that analysis in the declaration.



         22         Q.   Does Nassiri say somewhere that the interface



         23    of Figure 3 or Figure 4 could be included in the I-frame



         24    that's described on page 2, paragraph 19?



         25         A.   I don't recall.  I mean I don't have Nassiri
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          1    memorized.  I could look through it and see.



          2              Basically the other thing I would do is



          3    just -- I mean I've set forth the opinions in the



          4    declaration for why those figures and that functionality



          5    would be disclosed or taught to a person of skill in the



          6    art.  I can find that section of the declaration and



          7    walk you through the reasoning, if you want, but I think



          8    it's in there.



          9         Q.   In paragraph 24 --



         10         A.   Nassiri?



         11         Q.   Sorry, paragraph 204 of your declaration, you



         12    say that "A POSITA would have understood and it would



         13    have been obvious that because a web page can only



         14    display a finite number of videos, the video files with



         15    greatest number of views will be selected for display on



         16    the second web page."



         17              Why is it that a web page can only display a



         18    finite number of videos?



         19         A.   There's both practical limitations as well as



         20    design considerations.



         21              From a design consideration, it's pretty much



         22    a well-understood concept, to order pages and to have



         23    multiple pages based on content.  You know, if you think



         24    about Google, for example, it puts a finite number of



         25    search results on a first page and then identifies
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          1    multiple pages.  If you're looking through YouTube, if



          2    you're looking through a catalog, it's pretty much a



          3    design principle that you don't put every single video



          4    file onto a single page.



          5              From a practical consideration, let's say you



          6    display for the user 10 videos.  If you think about the



          7    challenges and the overhead of displaying a web page



          8    with 50 million videos and having links and tags and



          9    thumbnails and information describing each of those



         10    videos, the amount of time to download that page, to



         11    create that page on the server side, there's no



         12    expectation that a user would look at all 50 million of



         13    those, so the idea that you have an ordering to the web



         14    pages and then use web pages -- sorry, an ordering to



         15    the videos and then have multiple web pages to divide up



         16    those video files is exactly as this section talks



         17    about, supported in the context of what's disclosed and



         18    obvious for the reasons I've just described and included



         19    in the declaration.



         20         Q.   So I think what you just described is a limit



         21    to the number of videos that can be displayed



         22    simultaneously on a single web page.  If you have one



         23    video player, you can play all of the videos through a



         24    single video player, can't you, it would just be back to



         25    back?
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          1         A.   Is it possible?  I mean I think you could



          2    certainly program something that way.  It wouldn't be



          3    desirable for the reasons that are set forth in these



          4    paragraphs.



          5         Q.   Is it your understanding that -- if you flip



          6    back to page 92, in between paragraph 205 and 206 of



          7    your declaration, is it your understanding that the



          8    first web page is limited to a single instance of the



          9    first web page, or could the first web page be displayed



         10    to multiple users at once?



         11         A.   I didn't understand the question.



         12         Q.   Well, could the first web page be displayed in



         13    multiple instances or is each time you display a web



         14    page, is that the only web page?



         15         A.   Are you asking about what Nassiri discloses?



         16         Q.   I'm asking about what this claim requires.



         17         A.   Oh, okay.



         18              MR. McDOLE:  Objection to form.



         19    BY MR. ROBINSON:



         20         Q.   What is your understanding of what this claim



         21    requires?



         22              MR. McDOLE:  Same objection.



         23              THE WITNESS:  I don't see in the limitation



         24    6.1 or 6.2 anything that talks about whether or not the



         25    same web page can be provided to multiple users or not.
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          1    I don't really understand how your question would relate



          2    to the claim.  I mean, it's a dependent claim.  I don't



          3    know if you're referencing something from Claim 5 or



          4    something later.



          5              I mean ultimately the best that I can say is



          6    I've looked at Nassiri and identified what I think



          7    discloses the limitation.  If there's other



          8    characteristics or permutations about the claim, I mean



          9    I haven't tried to address those here.



         10    BY MR. ROBINSON:



         11         Q.   On page 86, Claim Element 3.3.



         12         A.   Okay.



         13         Q.   It follows from 3.2.  3.2 says "providing,



         14    using media player software on the video management



         15    server system, the stored video file for display."



         16              And then 3.3 says "within a plurality of



         17    displayed instances of one or more web pages hosted on



         18    one or more web server systems."



         19              Does that suggest that a single web page can



         20    be displayed in multiple instances?



         21         A.   Again, I'm not sure with respect to the



         22    requirements of the claim sort of what the claim scope



         23    is, what could be within the scope of the claim versus



         24    not, whether if some hypothetical system where there's



         25    different web pages with different video instances would







�

                                                                       88







          1    meet the limitation or whether or not it has to be the



          2    same.



          3              What I pointed to again is what I think



          4    Nassiri discloses and why Nassiri would disclose the



          5    limitation.  I don't see Nassiri describing its system



          6    in a way that requires me to analyze the claim to



          7    determine its scope with any more specificity than



          8    what's described here.



          9         Q.   If you have a web page that embeds a media



         10    player and that web page is displayed to 50 people in 50



         11    instances, or even more people in more instances,



         12    there's no natural limit to the number of videos that



         13    can be displayed through that first web page, is there?



         14         A.   I don't understand from your question if



         15    you're asking about within that single embedded video



         16    just playing one video after another after another after



         17    another.  If that's what you're asking about, then



         18    certainly you could create a web page where, assuming



         19    the network is working, the server is operating, the



         20    client device is operating correctly that you couldn't



         21    program a web page with the right instructions so that



         22    after one video was done being played, the next one



         23    would be queued up and then you just repeat that process



         24    until something happens.



         25         Q.   And in fact --
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          1         A.   Sorry, let me finish.



          2         Q.   Sorry.



          3         A.   You could certainly create a program that



          4    would do that.



          5         Q.   And in fact, with an embedded media player



          6    there's no requirement that the media player play the



          7    same video in each instance of the web page, is there?



          8              MR. McDOLE:  Objection to form.



          9              THE WITNESS:  Your question asked about a



         10    requirement.  I'm not sure I understand how that word is



         11    used in this context.



         12              Similar to banner ads, the HTML that executes



         13    on my computer is identical to the HTML that would



         14    execute on somebody else's computer, and yet I would see



         15    a different ad because of the interplay in what gets



         16    executed.  I don't know that anything about that



         17    description ties into a requirement, but again it sort



         18    of boils down to how you do the programming, how the



         19    server operates on the back end, how the system is



         20    configured, et cetera.



         21    BY MR. ROBINSON:



         22         Q.   So let me ask this a slightly different way



         23    based I think on what I think you just said.



         24              If you've got a media player embedded in a web



         25    page, you can have two different instances of that web
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          1    page being displayed in which the media player is



          2    playing different videos in each instance of the web



          3    page?



          4         A.   I don't hear anything in your question that



          5    describes a scenario that couldn't be accomplished by



          6    some programming.



          7         Q.   Okay.



          8         A.   It sort of is a testament to the capability



          9    and diversity of programming languages.



         10         Q.   And that was true as of May of 2012, correct?



         11         A.   That you could create a system that plays a



         12    different video in different embedded players?  Sure.



         13              MR. ROBINSON:  It's about 12:10.  Why don't we



         14    take a quick lunch break.



         15              (Recess:  12:11 p.m. - 1:01 p.m.)



         16    BY MR. ROBINSON:



         17         Q.   What's the difference between a browser



         18    plug-in and a browser extension?



         19         A.   I'm trying to think of where any differences



         20    would be relevant in the context of the declaration and



         21    why I would think about that question.  They are similar



         22    except for the way that they are implemented and the



         23    capabilities that are offered through the browser.



         24    Beyond that is a difference -- there isn't anything



         25    really relevant to the IPR, so --
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          1         Q.   What are the differences in how they're



          2    implemented?



          3         A.   They have different security access for what



          4    they can do within the browser context.  I think if you



          5    want to get into any sort of specifics, I'd have to go



          6    look and compare them.  Like I said, it's not really an



          7    issue that came up in the context of the declaration, so



          8    it wasn't really something I focused on trying to



          9    address.



         10         Q.   You mentioned differences in functionality.



         11    What are those differences?



         12         A.   It depends.  It completely depends.  It



         13    depends on the browser environment, the capabilities of



         14    the extensions.  I don't think there's really a



         15    definitive list on what their different capabilities



         16    would be.



         17         Q.   Is it fair to say that either would be a



         18    software package that is downloaded and operated within



         19    the browser environment locally?



         20         A.   I don't know that that's accurate for both.



         21    I'd have to double-check.  I think, as I testified to,



         22    the permissions of what you can do within the context of



         23    a browser are different, but again I'd have to go look



         24    it up to see.  It's just not something I investigated in



         25    the context of this declaration.
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          1         Q.   So you said you don't know that it's accurate



          2    for both.  Do you know that it's accurate for one or the



          3    other?



          4         A.   No.  I think you're describing them in a way



          5    that I believe there are differences.  I'd have to go



          6    look.  Again, it's not something that came up in the



          7    context of this declaration, so I'd have to give it some



          8    thought and do some additional research to see.



          9         Q.   I'm going to hand you a copy of Twitter's



         10    Exhibit 1012.  Is that the Lerman reference that's



         11    addressed in your declarations?



         12         A.   It is.



         13         Q.   This Lerman reference describes both browser



         14    plug-ins and browser extensions and is relied on in your



         15    declaration as suggesting video editing functions.



         16              Is there any difference between the browser



         17    extension and browser plug-ins that Lerman describes?



         18         A.   First of all, there was a preamble to that



         19    question.  I'm not sure that that's accurate.  I



         20    primarily relied on the references as described in the



         21    declaration for video editing functions.  I don't recall



         22    the claims identifying one implementation versus



         23    another.  Certainly we can look at Lerman and see what



         24    it says about plug-ins versus extensions.  I don't



         25    recall anything being relevant as a distinction, but I
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          1    would defer to what's described in the declaration.



          2         Q.   Your declaration actually references both



          3    browser extensions and browser plug-ins.  Is there a



          4    difference between those two things, as described in



          5    Lerman?



          6         A.   You'd have to point me to where in the



          7    declaration it's referenced and where in Lerman it's



          8    described that would raise whether or not there's a



          9    distinction.



         10         Q.   Well, Lerman is addressed in your declaration



         11    starting at paragraph 266, at least in the declaration



         12    for Claims 1 through 19 of the '997 patent.



         13              In paragraph 267 it quotes some language about



         14    a browser extension, and in paragraph 269 it references



         15    a browser plug-in.  Is there any difference between



         16    those two things that you considered for purposes of



         17    your analysis?



         18         A.   What I can say is I considered the reference.



         19    I didn't recall there being any distinction in the



         20    claims for which Lerman was used as a reference where it



         21    mattered whether or not the video editing functions were



         22    provided in some specifically implemented way.



         23         Q.   You repeatedly in these paragraphs quote the



         24    language from Lerman that says "self-contained



         25    embeddable software component."  Lerman describes that
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          1    being "a self-contained embeddable software component



          2    that, whether in the form of a plug-in or an extension,



          3    is downloaded and operates locally in the browser



          4    environment."



          5              Is that accurate?



          6         A.   If you're asking about what's described in --



          7    or quoting from Lerman, you'd have to point me to where



          8    it's saying that in Lerman.  I see in paragraph 269 it



          9    talks about the self-contained embedded software



         10    component.  I agree that that's cited there, and in 268



         11    as well.



         12         Q.   So 268, it says:  "Specifically, Lerman



         13    discloses 'plug-in software' installed to a user's



         14    browser enabling users to drag and drop video files for



         15    immediate extraction, or edit and post a video file to a



         16    website 122 or other location accessible through the



         17    network user interface."



         18              That seems to state that Lerman's software is



         19    installed to the user's browser.



         20         A.   Yeah.  I think what you're -- I'm not sure if



         21    you're misunderstanding about what I'm relying on Lerman



         22    for or reading more into the combination than I was



         23    describing.



         24              Lerman describes video editing functionality



         25    in a variety of ways and used in a variety of different
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          1    instances.  What I described in the declaration is that



          2    this kind of video editing functionality is something



          3    that would have been known to a person of skill in the



          4    art, was used in these kinds of applications, and so



          5    used specifically in editing videos that had been



          6    received.



          7              It doesn't have to rise to the level of



          8    whether or not those video editing functions were as an



          9    extension or as a plug-in or wasn't something that had



         10    to specifically be combined into the system, it was the



         11    functionality and the capability for that specific type



         12    of system.



         13              The reality is that a person of skill in the



         14    art would have understood that you could implement it in



         15    a variety of different ways, and by 2012 video editing



         16    capability existed in a wide array of tools.



         17              MR. ROBINSON:  I'm going to object to that



         18    entire answer as non-responsive.



         19              MR. McDOLE:  I disagree.



         20              MR. ROBINSON:  I don't know how I could have



         21    misread or misunderstood anything.  I literally just



         22    read your words back to you from this sentence in 268.



         23         Q.   Does it say that the plug-in software is



         24    installed in a user's browser?



         25              MR. McDOLE:  Objection.  Asked and answered.
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          1              THE WITNESS:  That's part of what it says in



          2    paragraph 68.  It's not the extent of what that sentence



          3    that you have partially read from says.



          4    BY MR. ROBINSON:



          5         Q.   Just to be clear, that's paragraph 268,



          6    correct?



          7         A.   It is.



          8         Q.   Okay.  So if that plug-in software is



          9    installed to a user's browser, any editing that that



         10    software would provide is locally, correct?



         11         A.   In the instance or the place and where that



         12    functionality was installed, that's where that



         13    capability would be provided.



         14         Q.   I'm going to hand you what's been marked as



         15    Twitter's Exhibit 1017.



         16              Is that the document that's referred to in



         17    your declarations as Tosh.0?



         18         A.   I believe it is.



         19         Q.   Does Tosh.0 describe the automated selection



         20    of videos for inclusion in a television program?



         21         A.   Would you repeat the question.



         22         Q.   Does Tosh.0 describe the automated selection



         23    of videos for inclusion in a television program?



         24         A.   I don't recall that it specifically describes



         25    that concept.  That's not really why I'm relying on it.
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          1         Q.   Did you just review Tosh.0?



          2         A.   I did.



          3         Q.   Does it describe the automated selection of



          4    videos for inclusion in a television program?



          5              MR. McDOLE:  Objection.  Asked and answered.



          6              THE WITNESS:  It's hard to say.  I'd have to



          7    go through and look at it again.



          8    BY MR. ROBINSON:



          9         Q.   Take your time.



         10         A.   It's not really why I relied on the reference.



         11    Whether it would support such a concept -- I mean I can



         12    certainly try and reread it and do the analysis on the



         13    fly for you.  Do you want me to do that?



         14         Q.   Yes, please.



         15         A.   I see where it describes what the process is,



         16    it describes what some of the criterion are that are



         17    used for what videos are selected, but it doesn't go



         18    into the details as to what the process is exactly.



         19         Q.   Do you see on page 3, the third full paragraph



         20    in the left column where it says "The scouring of



         21    YouTube takes two full-time researchers who spend most



         22    of their time on-line searching for the worst and the



         23    weirdest and the funniest clips"?



         24         A.   I do see that.



         25         Q.   Doesn't that suggest that two full-time
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          1    researchers manually review videos on YouTube?



          2         A.   That's part of it.  But I mean there are lots



          3    of different videos on-line.  Whether or not they use an



          4    automated process to capture videos -- I mean, there's a



          5    set of criteria on page 2 -- short, good quality, legal



          6    to put on TV.  It just doesn't go into the details about



          7    what the process exactly is, whether there's an



          8    automated portion of it.  I mean ultimately it says what



          9    it says about what the process is.



         10         Q.   The paragraph on page 3, though, I mean,



         11    suggests at the very least that two full-time



         12    researchers manually review these videos to find the



         13    worst and the weirdest and the funniest.



         14              MR. McDOLE:  Objection.  Form.



         15    BY MR. ROBINSON:



         16         Q.   That part is manual, isn't it?



         17         A.   Well, it doesn't say, does it?  I mean it says



         18    that you have two full-time researchers who scour the



         19    internet.  They can use automated tools to help



         20    determine popular videos and then pull those in and then



         21    watch them and add them to a database, as described in



         22    the next paragraph.



         23              It just doesn't get into the details about how



         24    they do the scouring.  It doesn't say you have two



         25    researchers who go to YouTube and just click randomly
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          1    through videos and determine whether or not they're



          2    appropriate, whether they have automated tools to help



          3    them or look for keywords or tags or quality checks



          4    before they even review them.  You haven't really



          5    defined whether in order to be automated or automatic



          6    every single part of the process has to be automated or



          7    not.  The best I can say is it says what it says.



          8         Q.   Are you aware of any software that was



          9    available in May of 2012 that would have identified the



         10    worst or the weirdest or the funniest clips, both



         11    intentionally and unintentionally funny?



         12         A.   Yeah, that's -- I don't have an encyclopedic



         13    knowledge of all software that existed, and as I



         14    testified to earlier, those aren't the only criterion



         15    that are used.  Focusing even there, that's not to



         16    suggest that some part of the process might not be



         17    automated.  Again, it doesn't say what the details of



         18    the process are.  It's providing a context, and I mean



         19    as to what's required by the claim, I think it's a



         20    sufficient disclosure.



         21         Q.   In fact, it doesn't even say that users submit



         22    their videos to Tosh.0, does it?



         23         A.   Again, I think the reference says what it



         24    says.  It doesn't say that they don't.  If you're



         25    looking at YouTube, the videos could be submitted by
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          1    users.  If you have automated tools that then look



          2    through those videos, there's a variety of techniques



          3    that can be brought to bear, and even the disclosure



          4    that's here is sufficient to tie it into the claims and



          5    the limitations for which I've relied on it.



          6         Q.   Have you ever watched Tosh.0?



          7         A.   I might have at some point.



          8         Q.   As you sit here today, do you have any



          9    specific recollection of having ever watched Tosh.0?



         10         A.   Not something specific.  I'm sure I've watched



         11    it at some point.  Again, I couldn't give you a catalog



         12    of every show that I have watched or video clip,



         13    especially from five or six years ago.



         14         Q.   Can you tell me what network Tosh.0 was on?



         15         A.   Comedy Central.



         16         Q.   Did you have to read the article to answer



         17    that question?



         18         A.   I certainly looked at the article to confirm



         19    it.  I'm not sure that it really matters whether I



         20    recall it or not, but that's fine.



         21         Q.   You mentioned earlier that varying the



         22    resolution is one way to affect the file size of a



         23    digital video file.  Is there a minimum resolution



         24    that's required for traditional television programming?



         25         A.   First of all, I don't think I characterized
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          1    resolution as being specifically for files.  I was



          2    careful to talk about it being something you would apply



          3    to streamed video as well.



          4              As for a minimum resolution size, it depends



          5    again on what the test is, right?  There's an



          6    understanding that TV in the U.S. is 525 scanned lines



          7    at almost 30 frames a second, and you can encode that



          8    with MPEG-1.  That was often cited as kind of the one of



          9    the goals for MPEG-1, to be able to encode NTSC video.



         10    I think there's a corresponding resolution for it.



         11              I wouldn't interpret or identify that



         12    resolution as being the minimum resolution.  It mean,



         13    you can down sample, downsize, have thumbnail videos.  I



         14    mean, it depends.  I don't know that there's an



         15    authority on what it would have to be.



         16         Q.   Do you know what the resolution is that you



         17    just mentioned in the NTSC?



         18         A.   For NTSC video, I don't remember what it is.



         19    I don't remember.



         20         Q.   Have you ever worked at a television network?



         21         A.   Not as an employee.  I have collaborated with



         22    television networks.



         23         Q.   Do you know whether persons of ordinary skill



         24    in the television arts would understand there to be a



         25    minimum resolution for traditional television
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          1    broadcasting?



          2         A.   I'm not sure what level of skill you're



          3    attributing to that person.



          4              Independent of that, you talk about a -- I'm



          5    not sure exactly how you phrased it, some sort of



          6    minimum quality level.  For what objective?  I'm just



          7    not sure what you're asking.



          8         Q.   Tosh.0 explains that they will only consider



          9    high-definition videos for inclusion in the Tosh.0



         10    television program.  Do you know if that's consistent



         11    across traditional television programming in general?



         12         A.   Sorry, where does it say that?  I see on the



         13    second page the discussion of good quality in that last



         14    column.



         15         Q.   Just after that, "repeating his preference for



         16    high-definition video."



         17         A.   Okay, so that's a preference for



         18    high-definition video from Mr. Tosh.



         19         Q.   It's his show, isn't it?



         20         A.   Look, I'm just saying it says it's his



         21    preference, and so I'm not sure how you get from that to



         22    anything else but a description of what his preference



         23    is.



         24         Q.   Is there a resolution below which you would



         25    expect television networks to reject videos?
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          1         A.   I don't have --



          2              MR. McDOLE:  Objection.  Form.



          3              THE WITNESS:  -- really an understanding of



          4    what that question is asking.  What show, who is making



          5    the decisions?



          6    BY MR. ROBINSON:



          7         Q.   You have experience in multicasting television



          8    programming, correct?



          9         A.   I do.



         10         Q.   Do you recall the resolution of



         11    standard-definition video that was broadcast through the



         12    multicast system?



         13         A.   When you say "standard definition," I'm not



         14    sure what you're referring to.  I mean these standards



         15    allow a variety of resolutions.  We used one in



         16    particular when we did the encoding.  I don't remember



         17    what that resolution was.  It might be in one of the



         18    papers that I wrote.



         19         Q.   Is that the only resolution that you used when



         20    encoding television programming?



         21         A.   Likely not.



         22         Q.   If Nassiri's videos were, say,



         23    600-pixel-by-800-pixel resolution, do you think that



         24    would be sufficient for inclusion in Tosh.0?



         25         A.   It's hard to say.  I don't think you can
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          1    definitively say that it wouldn't, but as a



          2    hypothetical, it doesn't really provide guidance on



          3    whether or not there would have been a motivation to



          4    combine those references.



          5              Maybe this goes to your question earlier.  It



          6    isn't that Nassiri is limited in one way and Tosh.0 is



          7    limited in another way such that those don't overlap



          8    such that that would lead a person skilled in the art



          9    not to consider those references as being related to



         10    each other or combinable.



         11         Q.   If Nassiri's video were 200 pixels by 250



         12    pixels, would that be too small for inclusion in Tosh.0?



         13         A.   I think you'd have to ask Mr. Tosh.  I suspect



         14    it would probably depend on other factors.  Again, it



         15    doesn't say -- you're asking about a hypothetical



         16    system.  I don't see in Nassiri where it's limiting it



         17    one way or another.



         18         Q.   Is there no lower limit to the resolution at



         19    which a video would become so pixelated or unclear that



         20    you wouldn't put it on TV?



         21              MR. McDOLE:  Objection to form.



         22              THE WITNESS:  I suppose that would be up to



         23    the producers or developers of the TV show.  Again,



         24    where you draw that threshold isn't relevant to the



         25    motivation to combine these references in the context of







�

                                                                      105







          1    what they are actually teaching.



          2    BY MR. ROBINSON:



          3         Q.   Doesn't Mr. Tosh's preference for



          4    high-definition video suggest that at some point the



          5    resolution gets low enough that you wouldn't put it on



          6    TV?



          7              MR. McDOLE:  Objection to form.



          8              THE WITNESS:  Look, I think to a person of



          9    skill in the art looking at these references, such a



         10    person would see the preferences described in the



         11    article and would understand the context of these



         12    references for what they actually teach.



         13              In 2012, there's a lot of different variations



         14    in quality.  There's nothing specific in these



         15    references that create a barrier to combining them based



         16    on what resolution or quality levels might be.  The



         17    fundamental ideas of what they offer and what the



         18    resulting combination would be is fully consistent with



         19    the variations and quality levels that people of skill



         20    in the art knew about at the time.



         21    BY MR. ROBINSON:



         22         Q.   I'd like you to refer back to your



         23    declaration, paragraph 51, specifically.



         24         A.   Okay.



         25         Q.   A person of ordinary skill in the art, network
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          1    architecture, website design and internet application



          2    design.  What did that person know about producing



          3    traditional television programming?



          4         A.   So, for example, if you're looking at internet



          5    application design and you're looking at websites that



          6    are able to provide video, I was a good example of what



          7    that person would have understood, and this goes back



          8    even into the mid-'90s.  We understood what NTSC was,



          9    what PAL was, the different display formats for



         10    videoconferencing, the challenges of doing TV kinds of



         11    services over the internet.



         12              From a user perspective, it's fairly



         13    straightforward to watch the TV and see what you're able



         14    to see.  It's a fairly passive experience.  So



         15    understanding what you could do and what the challenges



         16    were in the mid-'90s to be able to put that kind of



         17    video onto the internet was the challenges that needed



         18    to be overcome.



         19              In the intervening years I think people of



         20    skill in the art really only gained expertise in the



         21    different formats that would need to be encoded.  The



         22    fact that the MPEG-1 standard mentions NTSC, that the



         23    MPEG-2 standard mentions HDTV, that there were attempts



         24    to draw parallels between the quality that was on TV and



         25    what could be provided over a network and displayed to a
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          1    user, and then extended through the particular two-way



          2    capabilities of the internet.



          3         Q.   You referenced the NTSC standard again.  Would



          4    resolution in that be the resolution -- I mean, if that



          5    was the standard, would that be the resolution needed



          6    for inclusion in traditional television programming?



          7         A.   So NTSC is an analog format, so it talks about



          8    scan lines and frequency, and part of what you need to



          9    be able to do to convert that into an MPEG-1 video



         10    stream, you have to deal with the fact that TV is 60



         11    hertz, interlaced, so it will come up with 30 frames per



         12    second, or 29.97, considering the vertical blanking



         13    interval.  I mean those all were considerations for how



         14    you could encode NTSC video in a format like MPEG.



         15              Whether or not you down-sampled it, whether



         16    you had a smaller resolution, the fact that you were



         17    going from analog to digital, you were still introducing



         18    noise.  It's the same kind of consideration people who



         19    listen to records versus CDs like to claim sometimes



         20    that there's a difference in quality or fidelity, and so



         21    these concepts and what you could do with NTSC video and



         22    how you could use it in applications were all things



         23    that people were experimenting with in the mid-'90s and



         24    continued to build services on up through and including



         25    today, even.
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          1         Q.   Does the NTSC standard include a resolution



          2    for the digital video that you just mentioned?



          3         A.   It's my recollection that it doesn't.  NTSC is



          4    not -- or does not contemplate eventually converting



          5    that signal into MPEG.  I don't know if there was an



          6    addendum or something that mentions MPEG, but MPEG came



          7    later and was an attempt to build a standard that could



          8    support that level of quality.



          9         Q.   Are you familiar with the resolution of



         10    standard-definition television?



         11         A.   What standard are you talking about?



         12         Q.   480p, for example.



         13         A.   Generally, I am.



         14         Q.   What is that resolution?



         15         A.   I don't remember exactly what the numbers are.



         16         Q.   Does 640-by-480 sound right?



         17         A.   It could be, yeah.



         18         Q.   Any television formats you're aware of that



         19    have a lower resolution than that?



         20              MR. McDOLE:  Objection to form.



         21              THE WITNESS:  It's kind of apples and oranges



         22    since that's more of a digital resolution as opposed



         23    to -- I'm not sure how you would translate that into a



         24    number of scan lines for an analog format, so --



         25    BY MR. ROBINSON:
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          1         Q.   Was digital TV not available in 2012?



          2         A.   I'm trying to get the negative correct in your



          3    question.  It was available.



          4         Q.   It was available?



          5         A.   Yeah.



          6              Sorry, but I believe there were standards for



          7    it.  I'm not sure if available means you could buy a TV



          8    and tune in for that particular date.  I'd have to



          9    check.



         10         Q.   Do you know whether digital video was ever



         11    encoded for broadcast on traditional television



         12    networks?



         13         A.   I'm not sure what you're asking, what you mean



         14    by traditional video or traditional broadcast.



         15              Certainly the NST or the TV broadcast networks



         16    that used NTSC, you could use a different encoding.  You



         17    could do a digital encoding and still send over the same



         18    airwaves.



         19              Whether you consider that traditional



         20    television, because you then need a decoder for that



         21    particular encoded video, I'm not sure if that then



         22    takes it out of the realm of traditional broadcast



         23    television or not, according to your definition.



         24         Q.   So you referenced analog television broadcasts



         25    with a certain number of lines?
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          1         A.   Right.



          2         Q.   Do you know whether digital files were ever



          3    converted into analog format and broadcast by television



          4    networks?



          5         A.   I'm not sure I understand the question.  I



          6    think you're asking if you had a digital file, like an



          7    MPEG file, that that was ever converted back into an



          8    analog signal and then sent over a TV network.



          9              If that's the question you're asking, then I



         10    did that.  Part of this interactive multimedia jukebox



         11    project in 1997, we used multicast to distribute Bugs



         12    Bunny cartoons from TBS.  They were encoded, I think it



         13    was H.261 for the video, sent over the internet and then



         14    decoded and injected on the public access channel at



         15    Georgia Tech.



         16         Q.   What was the resolution of those digital



         17    videos that were sent?



         18         A.   I don't remember.



         19         Q.   When they were broadcast over the public



         20    access network at Georgia Tech, how many lines of



         21    resolution did the analog signal include?



         22              MR. McDOLE:  Objection to form.



         23              THE WITNESS:  What was sent over the Georgia



         24    Tech network was NTSC video, to my recollection.



         25    BY MR. ROBINSON:
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          1         Q.   Earlier you mentioned something called



          2    progressive download.



          3         A.   Yes.



          4         Q.   Is that the same as the chunking that you



          5    described?



          6         A.   It has similarities, but I don't think it's



          7    the same.  Progressive downloading can use chunks of



          8    data.  In some cases they are increasingly larger in



          9    size, sometimes called pyramid broadcasting, so



         10    sometimes it's referred to in different ways.



         11         Q.   How does progressive downloading work?



         12         A.   Essentially, you can divide up a file into



         13    chunks, but under the assumption that the bandwidth



         14    available for transmission is greater than the bandwidth



         15    of the consumed video, then you can start off with a



         16    small file of data and then increase the size of the



         17    files over time so that the user builds up a greater



         18    buffer of data.



         19         Q.   So the size of the files that an overall file



         20    might be divided into for download might depend on the



         21    bandwidth available for download?



         22         A.   Or it may be statically configured ahead of



         23    time so not dependent on -- the assumption for that kind



         24    of system to work is that the bandwidth available for



         25    transmission is greater than the consumption rate of the
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          1    video so you have the ability to get ahead.



          2         Q.   Okay.  But chunking is, maybe, a little more



          3    primitive in that it doesn't require that assumption?



          4         A.   It's hard to say.  They can overlap in



          5    different ways.  The way that we use chunking was, from



          6    my recollection, they were static-sized units and we



          7    just delivered those on an as-needed basis, one after



          8    the other.



          9         Q.   When streaming a video, can the receiving



         10    system determine whether there are errors or corrupted



         11    data in the streamed video stream?



         12         A.   Absolutely.



         13         Q.   How?



         14         A.   A couple of different ways.  There are



         15    protocols like RTP, the real-time transport protocol,



         16    that includes sequence numbers, so even if you're



         17    streaming the video on UDP, the use of RTP gives you



         18    sequence numbers so you can determine missed packets.



         19              In some cases, for example, like with Youtoo,



         20    it uses TCP and so it already has a built-in sequence



         21    number mechanism.



         22              And let me sort of back up.  When this work



         23    first started -- and by "this work" I mean generally the



         24    idea of streaming video in the '90s -- it was all based



         25    on UDP and so you would use a protocol like RTP to
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          1    provide sequence numbers, audio-video synchronization,



          2    that kind of thing.  That started in about 1997.



          3              As the internet evolved, at some point,



          4    certainly by 2010, if not earlier, companies like



          5    YouTube and even Realnetworks -- that was t-u-b-e --



          6    were using TCP, because even though TCP didn't deliver



          7    data to the application unless it was delivered in



          8    order, so if a packet was lost it would stop and wait



          9    for a retransmission, the speed of the internet was such



         10    that you could deliver enough content, start the



         11    play-out without much delay and build up enough buffer



         12    that that kind of behavior in TCP didn't cause an



         13    interruption in play-out.



         14              In addition to TCP, RTP, things like errors



         15    are detected by protocol checks on UDP, TCP, IP, and



         16    most data link layer protocols.



         17         Q.   Is there ever an instance where you're



         18    streaming a video and some packets get lost and the



         19    video just keeps on playing?



         20         A.   Absolutely.



         21         Q.   So in those instances, are those



         22    error-prevention aspects not present or are they just



         23    waived in certain instances?



         24         A.   Well, if you're using a system that's RTP on



         25    top of UDP, generally the encoders and decoders are
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          1    designed to be robust to those kind of errors and so



          2    we'll get what is called a screen artifact or in the



          3    audio you might hear the audio cut out briefly.  In some



          4    cases it might cause pixilation or blockiness.  It



          5    happens.



          6              If it's based on top of TCP, then TCP will



          7    re-request the delivery of that data and won't deliver



          8    data to the application layer unless it's in order and



          9    the next data that's expected so you don't see those



         10    kinds of problems in systems -- in streaming systems



         11    that use TCP.



         12              So for example if you watch YouTube, if you



         13    have errors in the network or low bandwidth availability



         14    the stream will be interrupted, it won't continue and it



         15    won't have artifacts.  If you're doing a UDP-based



         16    streaming system, then the video might cut out or



         17    something like that.



         18              So it depends on the application from



         19    streaming TV kinds of programs versus videoconferencing,



         20    for example.  You'll use different protocols, different



         21    support protocols like RTP or RTSP.  I mean, those kind



         22    of techniques are pretty well understood or well



         23    understood in 2012.



         24         Q.   I think you mentioned a moment ago that Youtoo



         25    now uses TCP.  When did that start?
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          1         A.   I think it was very soon after Youtoo grew



          2    into a sizable platform.  I'd have to go back and check



          3    whether -- how much of the commercial service ever used



          4    UDP.  I think pretty early on they switched to TCP.  I'd



          5    have to check dates to be sure.



          6         Q.   Are there other services of which you're aware



          7    streaming videos to users that don't use TCP?



          8         A.   Sorry, what timeframe?



          9         Q.   2012 timeframe.



         10         A.   So over time I think that the internet has



         11    involved to principally using TCP.



         12              There's also the problem that UDP is sometimes



         13    associated with denial-of-service attacks and blocked by



         14    firewalls.  I know that tools like RealAudio and



         15    RealVideo, which became services like Rhapsody,



         16    originally were UDP based.  They made the switch to TCP



         17    at some point.



         18              There's really just dozens and dozens of



         19    services and I don't have them all memorized, if they



         20    used UDP, when they switched to TCP.



         21              Now, even on top of TCP there's HTTP



         22    streaming.  So generally from the time I started working



         23    on streaming video in 1995 until now and even sort of



         24    stopping in 2011 and 2012, there's just a huge amount of



         25    streaming being done on the internet.
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          1         Q.   Using UDP and TCP?



          2         A.   Yes.  So, for example, there are some cable



          3    companies today that offer services that are multicast



          4    based.  Multicast is exclusively on top of UDP, so you



          5    have digital video systems in cable companies.



          6              In some cases you also have universities that



          7    deploy IPTV-based video distribution where multicast is



          8    used.  It's almost exclusively on top of UDP.  It was



          9    never designed to work on top of TCP.



         10         Q.   Part of that sounded like you may have been



         11    talking about present-day systems still run on UDP.  Did



         12    I hear that correctly?



         13         A.   They are present-day systems.  So for example



         14    AT&T U-verse runs on top of IP multicast.



         15              When the 2012 -- I'd have to go back and check



         16    the dates but it's very possible U-verse was an IP



         17    multicast-based system.



         18              The other example that I have is we were



         19    looking at doing IPTV-based services using multicast in



         20    campuses as part of when I worked in the Internet2



         21    multicast working group, and I know -- I want to say



         22    that the University of Chicago or Northwestern -- maybe



         23    it was Northwestern that was deploying an IPTV-based



         24    video distribution network for their campus.



         25         Q.   And what is IPTV?
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          1         A.   IPTV is TV over IP.



          2         Q.   Does that imply UDP or is that just a generic?



          3         A.   It can be either.  So for particular services



          4    like U-verse or what Northwestern was doing, it was



          5    based off of multicast.  In some cases you can do video



          6    on demand, so one-to-one video distribution that's



          7    called IPTV.  That's what is called unicast, so point to



          8    point, and in most situations -- many situations -- at



          9    least some situations -- it's TCP based.



         10              But if you're doing one-to-many distribution



         11    over a cable infrastructure or something like that, it



         12    would mostly be UDP based.



         13         Q.   You're not backing up and asking for missed



         14    packets if you're sending it out to everybody at the



         15    same time?



         16              MR. McDOLE:  Objection.  Objection to form.



         17              THE WITNESS:  Those systems are a little bit



         18    more complicated.  There was a product by Microsoft.



         19    Maybe it was Media Center.  I don't remember what it



         20    was.  But the issue in using IP multicast in those kind



         21    of environments are responsiveness during channel change



         22    and so what they use is they use a kind of pre-fetch



         23    buffer.  So when you switch to a channel, it very



         24    quickly sends you a burst of data that allows you to



         25    start watching the channel quickly and then you merge
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          1    into the multicast channel.  That initial channel is



          2    sent using TCP, so it's kind of a complex system using a



          3    combination of techniques, including some stream repair



          4    aspects.



          5    BY MR. ROBINSON:



          6         Q.   So the initial burst is TCP and then after



          7    that it switches to UDP?



          8         A.   I think that's right.



          9         Q.   Where does the stream repair come into that?



         10    Is that the TCP piece or the UDP piece?



         11         A.   I don't remember for that system.  The use of



         12    repair packets for multicast streams was -- that's



         13    pretty widely known as well as a technique for either



         14    reliable delivery of data or specifically in instances



         15    where you want to create files from streamed media.



         16         Q.   How do repair packets work in streaming TV



         17    multicasts like that?



         18         A.   A couple of different ways.  So for example



         19    you can do satellite-based distribution where you make



         20    requests for missed data via a terrestrial channel.



         21    Those are aggregated into each other or aggregated



         22    together and a schedule of missed packets is



         23    rebroadcast.



         24              In some cases, if the system is not that



         25    large, you can create a separate feedback channel to
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          1    request on an individual basis specific missed packets.



          2              Those kinds of concepts were developed in,



          3    probably, the early 2000s.



          4         Q.   And those are used in live TV?



          5         A.   It depends.  It depends on how much of a delay



          6    is used.  So if there's enough time to request -- to



          7    identify data as missed, request retransmission and



          8    receive and use that retransmitted data, then they can



          9    be used in live TV.  In some cases you have the ability



         10    to take advantage of the seven-second delay in the



         11    distribution of audio and video from broadcast TV.



         12         Q.   So you need a delay to be able to take



         13    advantage of that in live TV?



         14         A.   Logically it follows that if you're trying to



         15    do live TV with minimal delay and you don't have the



         16    time to receive missed data, or packets, then the only



         17    benefit of a repair stream would be if you are



         18    attempting to record the stream.  So therefore, for



         19    example, that is an application that was contemplated in



         20    the context of things like TiVo where you want to store



         21    streamed data.  You can do something similar.



         22         Q.   In a TV multicast system, what file format is



         23    being streamed?



         24         A.   It's a little bit of a non sequitur.  In some



         25    instances, the encoding is done in realtime, meaning
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          1    there isn't really a separate stored file, so like if



          2    you have a football game, you generally use MPEG-2 for



          3    just about most video distribution these days.  This



          4    goes back to the point I made earlier.  You have the



          5    kind of stream generation, transmission and then



          6    reception.



          7              On the creation side, it can come from a file,



          8    it can come from a live feed, you can do real-time video



          9    encoding.



         10              And then there's the transmission aspect which



         11    streamed, download, buffered, progressive, chunked.  I



         12    mean, there's a handful of techniques you can use.



         13              And then the reception can be written to a



         14    file, displayed in realtime, displayed with a delay, one



         15    or more of those options.



         16         Q.   So MPEG-2 is used even today with streaming



         17    live TV, did I get that right?



         18         A.   You can, yes.



         19         Q.   And it actually is used, usually, for



         20    streaming live TV, is that what you said?



         21         A.   There you asked about usually.  Anecdotally,



         22    it has been used.  Whether they have transitioned to



         23    other encoders, it would depend on the system.  There's



         24    lots of use of streaming video today.  Other encoding



         25    formats can certainly be used.
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          1         Q.   I thought you said usually.  When was the last



          2    time that you knew MPEG-2 was being used to stream live



          3    TV?



          4         A.   I don't know I could put a specific date on it



          5    or a timeframe.



          6         Q.   After 2012?



          7         A.   Certainly possible.



          8         Q.   Is there a reason to use MPEG-2 instead of



          9    MPEG-4?



         10         A.   MPEG-2 was developed earlier; MPEG-4 has



         11    different capabilities.  In some cases, it's just the



         12    legacy hardware, whoever is doing the distribution



         13    hasn't upgraded or changed or switched for whatever



         14    reason.



         15         Q.   Are there other names for streaming?



         16         A.   Maybe.  You can call it whatever name you



         17    want.  You can call it "foo," but you'd need some



         18    context to say that "foo" is essentially what streaming



         19    is or to call it streaming.



         20         Q.   Have you ever called it "foo" before just now?



         21         A.   I don't know.  Probably not.



         22         Q.   In 2012 were there other names that POSITAs



         23    used for streaming?



         24         A.   I haven't thought to try to answer that



         25    question.  Maybe there were.  I'd have to jar my
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          1    recollection with some reference or see some mention of



          2    it.



          3         Q.   But none that you can recall as you sit here



          4    today?



          5         A.   Just off the top of my head, no.  It's not a



          6    fair characterization of my opinion because I'd have to



          7    give it some thought before I could say one way or



          8    another.



          9         Q.   I don't think I characterized your opinion.  I



         10    think I just asked your opinion as we were sitting here.



         11         A.   Yeah.



         12              MR. ROBINSON:  We have been going a little



         13    over an hour.  Let's take a quick bathroom break and



         14    then I think I'm fairly close to wrapping up.



         15              (Recess:  2:07 p.m. - 2:15 p.m.)



         16    BY MR. ROBINSON:



         17         Q.   Turn to page 28 of your declaration, please.



         18    I'm sorry, 128 of your declaration.



         19         A.   Okay.



         20         Q.   So claim element 13.5, where it says



         21    "generating a user submission content file using the



         22    received user submission."



         23         A.   Yes.



         24         Q.   What does that mean to you in the context of



         25    this patent?
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          1         A.   I'm not sure what you're asking.  I mean, it



          2    says you are generating a user-submission content file



          3    using the received submission, so generating that file



          4    from what's received, from the received user submission.



          5         Q.   That's consistent with the user submission not



          6    yet being a file, isn't it?



          7         A.   No, not necessarily.  I don't think that the



          8    way that that limitation is worded implies that what has



          9    to have been received was not a file.



         10         Q.   Well, if it was a file wouldn't it just say



         11    saving the user-submitted content file?



         12         A.   There might be other things that could be



         13    included in what is created and what's generated.  You



         14    could put metadata in there, time stamps and so you can



         15    generate a user-submission content file from what's



         16    received.



         17              Whether that includes or has the possibility



         18    of adding information or translating it could be



         19    possible.  All it's saying is that you have to end up



         20    with a user submission content file and you do so based



         21    on having received the user submission.  There isn't, in



         22    this limitation, requirements for how it's done or what



         23    steps have to be taken.



         24         Q.   Where does the '997 patent describe the



         25    possibilities that you just listed?
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          1              MR. McDOLE:  Objection to form.



          2              THE WITNESS:  I don't know if it does or not.



          3    I don't have it memorized.  It might or might not.  I



          4    was really just describing examples of what could happen



          5    in the context of meeting the limitation.



          6    BY MR. ROBINSON:



          7         Q.   So the broadest reasonable interpretation is



          8    in light of the specification, correct?



          9         A.   It is.



         10         Q.   Can you point to anything in this



         11    specification that supports your explanation of how you



         12    interpret that claim feature?



         13              MR. McDOLE:  Objection to form.



         14              THE WITNESS:  I haven't tried to look at the



         15    specification to see if there's support.  I mean, the



         16    ordinary meaning of the words "generating," you have a



         17    user submission content file and that that has to be



         18    generated using the received user submission -- I mean,



         19    it doesn't seem like there's a lot of confusion over



         20    what that could possibly mean.



         21              If anything, your question earlier suggesting



         22    that the user submission content file is generated from



         23    something that's not a file seems to be reading a



         24    limitation or a requirement into this limitation that's



         25    not present, so I'm just really using the ordinary
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          1    meaning of these words.  And if you're suggesting



          2    there's something else, then that would seem to have a



          3    need for support in the specification as to just what



          4    the ordinary meaning of the words are.



          5    BY MR. ROBINSON:



          6         Q.   So I think all that adds up to no, you can't



          7    point to anything in the specification to support any of



          8    the possibilities you just described.



          9              MR. McDOLE:  Objection.  Form.



         10              THE WITNESS:  I don't understand the question,



         11    then, because you asked me what it could include.  I'm



         12    describing what a person of skill in the art could



         13    understand would also be included, other functionality



         14    or possibilities.  I'm not trying to define the scope or



         15    limit of the claim.  It's not -- I don't understand how



         16    I would need to find support for what else could be



         17    included as meeting this limitation in the specification



         18    itself, so I don't really understand what your question



         19    is asking.



         20    BY MR. ROBINSON:



         21         Q.   I'm going to hand you what has been marked



         22    Twitter Exhibit 1007 in the IPR of claims 20 through 35



         23    of the '997 patent.



         24         A.   Okay, I have it.



         25         Q.   Is that your declaration from the '830 IPR?
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          1         A.   It is.



          2         Q.   If you could reference paragraphs 2 through 4,



          3    or review paragraphs 2 through 4, please.



          4         A.   Okay.



          5         Q.   It says "complete listing of the materials you



          6    reviewed in preparing this declaration."



          7         A.   It looks to be the same as what we discussed



          8    for the '829 patent.  I'd have the same answer with



          9    respect to this list of materials as I did earlier for



         10    the '829 IPR.



         11         Q.   So if you considered it, it's either listed



         12    here or cited within the text?



         13         A.   Or some oversight or something like that, but



         14    it should be here.



         15         Q.   Since you signed this declaration, have you



         16    discovered any oversights or things that were omitted?



         17         A.   Not that I'm aware of as I sit here today.



         18    Actually, so Exhibit 1010 for both of these is that



         19    "HTML5 Mastery Semantics."  The exhibit includes a



         20    portion of that book.  I've certainly looked at the



         21    whole book, so just make sure that's clear.



         22         Q.   Anything else?



         23         A.   I think that's it.



         24         Q.   Do streamed video -- streamed digital video



         25    files include a container?
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          1         A.   It depends.  They might.



          2         Q.   Depends on what?



          3         A.   It depends on the system, how it does the



          4    streaming, what standard it's using.



          5         Q.   Are there any standards you can think of that



          6    stream the video file within a container, or stream the



          7    video content within a container?



          8         A.   I mean as I testified to earlier, the concept



          9    of a container can be fairly generic, so whether or not



         10    you can look at a streaming system and identify a



         11    container, whether it's the same kind of container that



         12    might be defined within a particular standard, I mean it



         13    would depend.



         14         Q.   So setting aside whether the MPEG standard



         15    requires the dot MPG container, are you familiar with



         16    dot MPG containers as a possibility?



         17         A.   Generally speaking.



         18         Q.   If an MPEG digital video file with video



         19    content is streamed, does the dot MPG container get



         20    streamed with the content?



         21         A.   I would have to double-check the details.  I



         22    think you could or couldn't.  It depends on how you want



         23    to implement the streaming, what portions you want to be



         24    able to send.  My recollection is that some of these



         25    standards include optional features to support more
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          1    robust streaming delivery, so it depends on the



          2    implementation.  I mean I think it's possible either



          3    way, from my recollection.  I'd have to double-check the



          4    standard to see what its recommendation is for how to do



          5    stream, whether it's optional or required and just



          6    really the details of the standard.



          7         Q.   So as we sit here today, it sounds like you're



          8    not sure either way.



          9              MR. McDOLE:  Objection.  Form.



         10              THE WITNESS:  Not sure either way what?



         11    BY MR. ROBINSON:



         12         Q.   Whether the dot MPG file can be streamed with



         13    its container?



         14         A.   As I sit here now, I don't recall whether or



         15    not there's a requirement in the standard one way or



         16    another, so it boils down to the implementation and



         17    whether it's possible that you could do it both ways.



         18    So what I'm uncertain about is, and what I don't recall



         19    is whether or not there's anything in the standard that



         20    would prevent you or would require you to send a



         21    container and define exactly what that means.  That part



         22    I don't have memorized.  I'd have to double-check.



         23         Q.   Can you say whether one way or the other is



         24    more common?



         25              MR. McDOLE:  Objection.  Form.
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          1              THE WITNESS:  Sitting here now, I don't



          2    believe so.  It's not a question I tried to answer in



          3    the context of the declaration.  I'm not even sure how



          4    you -- what information, how you would gather the



          5    information to do some kind of survey to say one way or



          6    the other.



          7    BY MR. ROBINSON:



          8         Q.   Can you say whether one way or the other was



          9    more common in 2012?



         10              MR. McDOLE:  Objection.  Form.



         11              THE WITNESS:  I think it's the same answer.



         12    I'm not sure what the test for more common would be,



         13    what systems are within the denominator to consider,



         14    whether it's volume or prevalence.  I mean, it just



         15    depends.  But I mean it's not something I tried to



         16    undertake to identify in my declaration.  I don't think



         17    it has an impact on what my conclusions are.



         18              MR. ROBINSON:  Pass the witness.



         19              MR. McDOLE:  We have no questions.  We'll



         20    review and reserve signature.



         21              COURT REPORTER:  Where shall I send the



         22    original?  Would you like me to arrange for review and



         23    signature?



         24              MR. ROBINSON:  Why don't you send it to us and



         25    we'll work with him to get it done. And we all want a
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          1    rough.



          2              COURT REPORTER:  Yes, but everybody is getting



          3    a rough, both sides.



          4              MR. McDOLE:  Yes, rough.



          5              COURT REPORTER:  And you want the final rather



          6    quickly, by Thursday, I think?



          7              MR. ROBINSON:  Yes, and the rough tonight or



          8    tomorrow.



          9              COURT REPORTER:  Yes, by tomorrow morning.



         10              (The deposition concluded at 2:29 p.m.)
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