EXHIBIT
Blasters-1023



© 0N Ol b W

10
11
12
13
14

15

16

17
18

19

20
21

22
23
24
25

UNI TED STATES PATENT AND TRADEMARK OFFI CE
BEFORE THE PATENT TRI AL AND APPEAL BOARD
CASE: | PR2018- 00504
PATENT 7, 255, 116

BLASTERS, | NC.,
Petitioner
VS.
WATERBLASTI NG LLC,
Pat ent Owner.

| NTER PARTES REVI EW OF SCOIT F. BOOS

TAKEN BY: Attorney for Patent Omner

DATE: Thur sday, COctober 11, 2018

Tl MVE: Commenci ng at 10: 00 a. m,
To 6:38 p.m

PLACE: Veritext Legal Sol utions

Tanpa City Center

201 North Franklin Street

Suite 1950

Tanpa, Florida 33602
REPORTED BY: Dawn Neukomm RPR

Regi st ered Professional Reporter

State of Florida at Large

Page 1

Veritext Legal Solutions
800-726-7007

305-376-8800



10

11

12

13
14
15
16
17
18
19
20
21
22
23
24
25

APPEARANCES:

NIl CHOLAS R. PFEI FER, ESQ
ANDRI'Y LYTVYN, ESQ

Smith & Hopen

Attorneys at Law

180 Pine Avenue North

A dsmar, Florida 34677
Attorney for Petitioner
Bl asters, Inc.

KENNETH W COHEN, ESQ
EDWARD F. MCHALE, ESQ

McHal e & Sl avin, P.A
Attorneys at Law

2855 PGA Boul evard

Pal m Beach Gardens, Florida

Attorney for Patent Omner
Wat er bl asting, LLC

33401

Page 2

800-726-7007

Veritext Legal Solutions

305-376-8800



© 00N Ol WN P

10

11
12

13

14
15

16

17
18

19

20
21

22

23

24
25

E X A M I

N A T |

Cross- Exam nation by M. Cohen
Redi rect Exam nation by M. Pfeifer
Certificate of Reporter Qath

Reporter's Inter

E X H I B I T

Wat er bl asting Exhibit No. 2001

(Pat ent)

Bl asters Exhi bit
(Pat ent)

Bl ast ers Exhi bit
(Pat ent)

Bl asters Exhi bit
(Pat ent)

Bl ast ers Exhi bit
(Patent)

Bl ast ers Exhi bit
(Pat ent

Bl asters Exhi bit
(Pat ent)

Bl ast ers Exhi bit
(Pat ent)

Bl asters Exhi bit
(Pat ent)

Bl asters Exhi bit No.
(Decl aration)

1001

1002

1003

1004

1005

1006

1007

1008

1009

O

Partes Review Certificate

S

N

Page 3

Page
240

249
250

20

62

122

126

170

187

130

225

235

800-726-7007

Veritext Legal Solutions

305-376-8800




© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

THEREUPON,

was adduced as the deponent herein, and upon first

bei ng duly sworn upon oath, was questioned and

testified as foll ows:
CROSS- EXAM NATI ON
BY MR COHEN:
Q Good nor ni ng.
A Good nor ni ng.
Q W're here in the nmatter of Blasters, Inc.,

versus Waterbl asting d/b/a Waterbl asti ng Technol ogi es

in an Inter Partes Review. You gave a depo recently in

t hat case,
A

Q
A

Q

Bl asters,

A

> O >» O

Q

conpany?

Page 4

SCOIT F. BOOS

sir?
| did.
And your nane for the record?
Scott Boos.
And in reading that in the caption here,
Inc., that's your conpany?
Yes.
You're the president of that conpany?
| am
You' re the CEO?
Presi dent and CEO

And you make the principle decisions for your

800-726-7007
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A | have a vice president and ot her peopl e that
are involved in the deci sions.

Q Did you make the decision to institute this
| PR?

A Yes, | did, but as | said, there were other
peopl e that were involved in that, but yes.

MR COHEN: I'mgoing to mark what's
previ ously been marked as Bl asters 1009 as an exhibit.
And | guess I'll mark that as Patent Ower's 1, so we
can go PO-1, if that's okay.

MR, LYTVYN. Maybe we want to stick with the
exhi bit nunbers we already have, and this way it's
easi er.

MR COHEN: Is that easier? |'mjust saying
because of the record --

MR LYTVYN. That's really the easiest way,
so this way we don't have to try to cone up with
di fferent nunbers with each ot her.

MR, COHEN: Okay. So let's mark this for
your purposes and just for record-keeping in this
deposition what's previously been marked as Bl asters
10009.

COURT REPORTER  1009? Exhibit Nunber 1009?

MR. COHEN: Yes. Exhibit 1009, and it's
Bl asters Exhibit 1009.
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COURT REPORTER: Yes. Thank you.
MR COHEN: I'msorry, but | just want the
record to be clear.
COURT REPORTER: That's fine.
(Bl asters Exhibit No. 1009 was narked for
i dentification.)
BY MR COHEN:
Q Ckay. 1'mgoing to show you what's been
mar ked as Bl asters Exhibit 1009. Do you recognize this

exhi bit?
A | do.
Q If we flip to the second to the | ast page,

which is Page 114, the |last heading, | believe it's an
X, Roman Nuneral 10, conclusion. Paragraph 203 states
that you understand that you' re subject to
cross-examnation, if required. That's why we're here
t oday.

Yes.

s that still your understandi ng?

> O >

Yes.

Q And i n paragraph 204, it says | hereby
declare that all statements made in this declaration
are of ny own know edge and are true, and that al
statenents made on information and belief are believed

to be true; that these statenents were made with the

800-726-7007
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know edge that willfully false statenents and the |ike
so made are punishable by fine or inprisonnent or both
under Section 1001 of Title 18 of the U S Code. And

then on the | ast page, Page 115, it's respectfully

submtted, Scott F. Boos. |Is that your signature?
A Yes.
Q And it's still your position today that

par agraph 204 remai ns true?

A Yes.

Q So on Page 4 of your declaration, paragraph
2, it states that you understand that you're providing
ny opi nion on behalf of the Blasters, Inc., as a

technical expert for the above-captioned Inter Partes

Revi ew.
A Correct.
Q Is it fair to say that you are an i ndependent

techni cal expert?
A | took the biasness out and just |ooked as a
person of the skills in the art, and I, you know, just

was open-m nded and unbi ased as the expert wtness

t oday.
Q So you renoved the bias?
A | did.
Q Yet you have a financial interest in the

outcone of this case?

800-726-7007
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A | don't think |I do, no.
Q Isn't it correct that there's a litigation
pending in the Southern District -- excuse ne -- the

Mddle District of Florida --

A There is.

Q -- in which you're the defendant?

A Yes.

Q And in the course of that pending litigation,
this Inter Partes Review of the patent that's been
asserted against you was instituted; correct?

A Correct. | guess it is.

Q And you're the president and CEO of the party
that has instituted this Inter Partes Review, correct?
A Correct. |I'mthe president of Blasters.

Q Ckay. And so then you're not an independent
techni cal expert?

MR LYTVYN. (Qbject to the form

THE WTNESS: |'ma person of ordinary skil
in the art. | have, you know, years of experience,
and, you know, again | cone unbi ased.
BY MR COHEN:

Q You woul d agree that if you hired an
| ndependent expert, that they would truly be
| ndependent ?

MR, PFEIFER  (Objection to form

Veritext Legal Solutions
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THE WTNESS: No, | wouldn't agree.
BY MR COHEN:

Q You woul dn't agree that an expert in this
field hired just for their tinme would be an i ndependent
techni cal expert?

MR, PFEI FER  (Obj ection; asked and answered.
THE WTNESS: | don't think they would be
anynore i ndependent than | am
BY MR COHEN:

Q As president of the conpany that is
instituting this Inter Partes Review, you're
mai ntai ning that you just renoved the bias?

MR, PFEI FER  (bjection, testinonial.
THE W TNESS:  Yes.

BY MR COHEN:

Q So you consi der yourself a person of ordinary
skill in the art --

A | do.

Q -- based on your experience in the

wat er bl asting i ndustry?

A Correct, in the field, yes.

Q And that began in the md '80s, | believe,
1986; correct?

A No, ' 82.

Q '82. Ckay. Didyou wite this docunent?

800-726-7007
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A

and our attorneys. W worked together with the prior

art and w
Q

docunent ,

soneone el

A

| came up with sone of the prior art, and nmy attorneys

came up with sone of the prior art.

Q

contri bute

testi nony?

THE WTNESS: | signed that, but that's ny

decl arati on.
BY MR COHEN:

Q So every paragraph in here is material,
technical information, contributed by yoursel f?

A Again, it was a collaborative effort between
nysel f and our attorneys.

Q This is your expert declaration. |If you had

was that entirely contributed by you or

Page 10

| didn't physically wite it, type it.
Did you type this docunent?
| didn't physically type it.
So how did you prepare this docunent?

It was a col |l aborative effort between nyself

ote the docunent.

So the technical information in this

se?

It was bot h. It was a coll aborative effort.

So you're not the only technical expert that

d to your declarations; is that your

MR, PFEI FER. (bjection; form

800-726-7007
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col l aboration on it, why are you the only signatory on
your decl aration?

MR. PFEI FER  (Qbjection; testinonial.

THE WTNESS: | believe that's the way it
works. |'mnot an attorney, but to the best of ny
knowl edge, that's the way it works.

BY MR COHEN

Q Well, what's your experience in conpilating
techni cal papers to form an opinion?

A " mvery experienced in different trade
groups. |'ve been involved in, you know, different
situations providing data, and | just aman expert in
the field.

Q Is this the first expert declaration you' ve
ever conposed?

A |'ve never been involved in an I PR

Q That wasn't ny question. |Is this the first

report you've ever generated as a technical expert?

A In a lawsuit?
Q It doesn't have to be a lawsuit.
A No. | have provided other technical

docunent ati on.
Q |"msorry. You said no?
A | said yes, | have provided other technica

I nformati on.

Veritext Legal Solutions
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Q And did you prepare a report?

A | have. And again it was a collaboration in
different situations, a collaboration of efforts.

Q In the past, has everyone who has
col | aborated been reflected and given credit on the
document ?

A | was the only one that signed it.

Q And why is that?

A Because sonebody had to step forward and
assert the docunent.

Q Are you famliar with --

A | mean if you're referring to a patent, |
nmean people that were involved in patents would be, you
know -- you know, would be part of sonme -- you know,
part of a patent submttal. |If they were part of it,
they were on the team of the people that signed it as
being part of the patent. But if you're referring to a
technical submttal, | would have signed it nyself
sol el y.

Q Even when you have col | aborative engi neers
and ot her experts?

A | nmean it woul d depend on the situation.

Q kay. So | guess I'll ask you as we go al ong
whi ch portions of the technical data in your

decl aration were not submtted by you just to be clear

800-726-7007

Veritext Legal Solutions
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on the record here.
MR, PFEI FER. (bjection; testinonial.
BY MR COHEN:
Q So it's correct to say that you're an expert
in the field of waterblasting?
A Yes.
Q And how woul d you cat egori ze wat er bl asti ng?
MR PFEI FER. (bjection; form
THE W TNESS:. Restate the question. How
woul d | categorize waterblasting? Wat do you nean by
t hat ?
BY MR COHEN:
Q You're an expert. You're an expert in the
machi nery that you build and sell for waterblasting --
MR PFEI FER. (bjection; form
BY MR COHEN:
Q -- applications?
A |"man expert in the waterblasting field.
Q And is Waterblasting Technol ogi es a
conpetitor?
A Yes.
Q A direct conpetitor?
A Yes.
Q And they're selling equipnent in the

wat er bl asting field?

800-726-7007

Veritext Legal Solutions
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A In certain waterblasting fields. It's very
broad, and in one small part of the field, they sell
equi pnent .

Q So are you an expert in the field of
wat er bl asting, if they sell equipnent?

A Yes.

Q And in your declaration, we'll get here to
Page 7, you list a nunber of patents.

A Yes.

Q And one of them for exanple, |abeled letter
Fis US. Patent No. 8,510,905 --

A Yes.

Q -- entitled vacuum debris collection box
havi ng sl oped debris chute. So that's one of your
patents?

A Correct.

Q And that's in what you woul d consider the
wat er bl asting field?

A No. It can be used for all types of
different applications, one of which -- it's not
limted to just waterblasting. It could be used in
ot her areas as well, in other applications.

Q But it is an application -- one of the
di sclosures in that is an exanple of why you woul d be

an expert in waterbl asting technol ogy?

800-726-7007
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MR PFEI FER. (bjection; form

THE WTNESS: | don't understand. Restate
the question in a different way, please.
BY MR COHEN:

Q On Page 7 of your declaration, you list A
through F, patents that you're an inventor on?

A Correct.

Q That established your background as an expert
I n wat er bl asti ng technol ogi es?

A That's not the only thing that establishes
it, but it is just one of the things, yes.

Q But those patents are one of the exanples,
and then sone of your other exanples are just your
experience in the field?

MR PFEI FER. (bjection; form
THE WTNESS: That's a pretty broad-based
question that you' re asking ne. | nean | have provided

t he docunentation of why I'man expert in the field and

a person of ordinary skill, and that's it.
BY MR COHEN:

Q kay. Well, I'mtrying to understand. You
know, |'m asking about your qualifications as a

techni cal expert. You dispute that you're an
| ndependent technical expert. You' ve testified already

that you're not the only person who contributed to your

800-726-7007

Veritext Legal Solutions
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expert declaration here. And I'mtrying to understand,
wel |, which portions of your declaration directly
establ i shes your qualifications, and which portions of
your declaration are deficient in the fact that you
needed help to conpl ete your declaration.

MR, PFEIFER  (Cbjection. |Is there a
guesti on?

MR COHEN: Yes.
BY MR COHEN:

Q Whi ch technical aspects of your declaration
were contri buted by soneone and not you?

A It's a collaborative effort. | nmean | put
t he docunment together. | collaborated with our
attorneys, the two which are present, and we presented
the declaration which | signed.

Q So I''m not asking did your attorneys edit
this docunent. |'m asking what technical information
was contributed by someone ot her than yourself?

MR. PFEIFER  Object; form
THE WTNESS: The only people that were
i nvolved in that other than nyself are the two
attorneys that are present.
BY MR COHEN:
Q So it's a correct statenent that you did not

contribute every bit of technical opinion in this

800-726-7007

Veritext Legal Solutions
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decl aration?
A It was a col |l aborative effort. You know,
they contributed, and |I contri buted.
MR, COHEN: What was ny | ast question?

(Previous question read back by court reporter.)

MR COHEN: 1'll re-ask the question.
BY MR COHEN:
Q So I'"mjust establishing a yes or no. Dd

you contribute every bit of technical information in
your decl aration?
MR, PFEIFER  (Cbjection; form
THE WTNESS: It was a collaborative effort.
It was a joint effort between nyself and our
att orneys.
BY MR COHEN:
Q So that's a yes?
MR. PFEI FER. (bj ecti on.
THE WTNESS: It's a collaborative effort.
BY MR COHEN:
Q | understood your testinony that it's a
col l aborative effort. So just so the record is clear,
what you're saying is, it's correct that you did not
contribute every single technical aspect that's in your
expert declaration?

MR, PFEI FER. (bjection; form

800-726-7007

Veritext Legal Solutions
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THE WTNESS: |'Il answer the question again
and I'mgoing to keep answering it the sane way. It
was a col | aborative effort.

BY MR COHEN:

Q So then the answer is yes, it would be a fair
answer to that question?

MR, PFEI FER  (Cbjection; form

THE WTNESS: The answer is it's a
col | aborative effort.

BY MR COHEN:

Q So on Page 9, paragraph 5, relevant | egal
st andar ds?

A Yes.

Q "' m not asking you to reveal any privileged
conversations with your attorneys. M question is what
I s your understanding of the | egal standards applicable
I n generating this expert report?

A Well, 1'lIl start by saying |I'mnot an
attorney, so that's why | hired these guys to, you
know, represent nme. But basically all | did was | ook
at the clains in the patent, conpare the clains to
prior art, you know, and then it was at that point, you
know, it was about obvi ousness. You know, | just
| ooked at conparing those prior art versus the clains

and, you know, the obviousness of what nakes sense.

800-726-7007

Veritext Legal Solutions

305-376-8800



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 19

And it was an arrangenent of different conponents,
common conponents, commonly-known conponents to yield
part of the declaration.

Q And you put forward a nunber of claimterns
that required construction in your opinion?

A Yes.

Q And on Page 10, for exanple, Nunber 15, hard

surface --

A Yes.

Q -- did you nake the determ nation to construe
that cl ai nf?

A Did | make the determnation? | nean | woul d

define a hard surface as basically any surface capabl e
of supporting a vehicle or a tractor with a head for
this purpose. There's a lot of hard surfaces.
Q So as a technical expert in the field of
wat er bl asti ng, what specifically would you categori ze
your expertise as?
MR, PFEI FER  Cbj ection.
THE WTNESS: Wuld you restate the
guesti on?
BY MR COHEN
Q You revi ewed Patent Nunber 7255116, the
patent that's in issue in this Inter Partes Review, is

t hat correct?

800-726-7007
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A | did.

Q And you determned that that's a vehicle
that's for operation in the waterblasting industry?

A | reviewed it as a machine for cleaning. A
cl eaning machine is the way | reviewed it. | reviewed
Clainms 1 through 6 and 10 specifically.

Q kay. And in the waterblasting industry,
what is a hard surface?

A A hard surface by ny definition is basically
any surface that woul d support, you know, a truck, a
support truck or a utility vehicle like a tractor with
a head on it would be the way | woul d descri be or
define a hard surface. There's |lots of hard surfaces.

MR, COHEN: Wiy don't you mark this one as
Wat er bl asti ng 2001.

(Wat erbl asting Exhibit No. 2001 was so narked
for identification.)

BY MR COHEN:

Q "' mgoing to show you what has been marked as
Wat er bl asting 2001.

MR, PFEIFER We'd like to make an objection
that this piece of evidence has not previously been
considered in this analysis.

MR, COHEN: Excuse ne?

MR. PFEIFER We would like to nmake an

Veritext Legal Solutions
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objection that this patent was not previously anal yzed
when he made this opinion.

MR COHEN: This is his patent.

MR, PFEIFER  Correct, but it was not
considered during the opinion. W're just objecting
for the record. |It's outside of the scope of the
opi nion that was rendered in this declaration.

BY MR COHEN:

Q Al right. And just for the record, on Page
7, and | believe | read it into the record earlier, one
of your list of qualifications that you subm tted nakes
you an expert in this field is Patent Nunber 8510905;
is that correct?

A That's what it says on Page 7.

Q Is that incorrect?

A It's correct that that's our patent, and it's
correct that it's letter F on Page 7, correct.

Q Ckay. So looking at the first page, the
named inventor is Scott F. Boos. That's you; correct?

A Correct.

Q And then there's lan Ell man Brown, a
co-inventor?

A Correct.

Q If you could turn to the Page F of your

drawings, and it's | abel ed colum 1.

800-726-7007
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A Thi s page?

Q Yes.

A Ckay.

Q So in colum 1 comng down at line 35 on the
left, it says summary in the invention.

A Where is that, |ine 35?

Q Right. |It's where is says summary of the

I nvention in the left colum.

A Yeah. Ckay. | see it. Yeah. Ckay.

Q And in comng down, so it would be -- there's
a sentence, the |ongstanding, but heretofore
unful filled need for an inproved vacuum box i s now net
by a new, useful, and non-obvious invention.

MR, PFEI FER  (Objection; form

THE W TNESS: Show ne where you are, please
again.
BY MR COHEN:

Q l"mright here.

A kay. On the top, just at the very top.

Q And t he next paragraph says the inventive
structure is used with a tractor of the type used to
renmove pavenent markings or coatings from asphalt or
concrete roads, parking lots and the |ike by blasting
t he asphalt or concrete with water under high pressure.

The technology is also used in renoving pavenent

800-726-7007
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mar ki ngs or coatings and built up runway rubber from
ai rport runways and taxiways as indicated at airport
t echnol ogy dot com

Sois it fair to say that that's
representative of the waterbl asting applications for
this invention?

MR, PFEI FER  (Obj ection; scope; objection to
formas well.

THE WTNESS: State the question again
pl ease?

BY MR COHEN:
Q Sure. 1'mgoing to ask the question
differently.

MR. COHEN: But | want to note for the record
that this is a cross-exam nation. M. Boos has
established hinself as an expert in his technical
field, and I'"'mattenpting to inpeach himon it. These
are inproper objections in the scope of what the line
of questioning I'min?

MR, PFEIFER We're going to respectfully
di sagr ee.

BY MR COHEN:
Q That paragraph, M. Boos, is that the
applications, exenplary of the applications in the

wat er bl asting i ndustry?
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MR PFEIFER. (Qbjection to form objection to
scope.

THE WTNESS: No, it's not. The invention
structure is usually the tractor of the type used to
renmove pavenent markings or coatings. So when you | ook
at that, basically it's not limted to just pavenent
markings. |It's limted to coatings as well, which is,
you know, any substance or foreign debris spread over a
surface. So it can be all types of different coatings
to be renoved. So it's not just for waterblasting. It
could be used for cleaning. It could be used for all
types of surfaces, again, you know, surfaces or |ayers
over a surface.

BY MR COHEN:

Q So what you're referring to in your pavenent
mar ki ngs or coatings fromasphalt or concrete, what
ki nd of pressures do you need to renove those coatings

MR. PFEI FER obj ection; scope.

THE WTNESS: It depends on the application.
There's different pressures for different
applications. And you sinply can throttle the engine
up or throttle the engine down on the waterbl aster to
determ ne that pressure.

BY MR COHEN:

Q So specifically what's an exanple of a
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pressure you would need to enploy to renove pavenent
mar ki ngs?

A There's lots of different types of pavenent
mar ki ngs and all types of different conposites that
woul d be, you know, highway or airport stripes. There
are all types of different ones that are out there. So
it takes different pressures to renove different types
of pavenent nmarki ngs.

Q So, for exanple, are you famliar with what a
pavenent marking would be on |ike the street in front
of this building?

A Yes, and again there's all -- there's, you
know, various different types of coatings that are
on -- even in downtown Tanpa, there's various different
types of pavenent marking conpositions and coati ngs
that are put down right here in this downtown area.

Q So you're an expert in constructing a vehicle
that woul d be capabl e of renoving one of these coatings
that you referred to? Yes?

A Yes.

Q And if the Gty of Tanpa was going to
contract with you to build sone trucks to renove
pavenent markings or coatings fromthe street, what
pressure ranges woul d you give as an exanple woul d be

the range that you would need to renove those sort of
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mar ki ngs?

MR, PFEI FER. (bjection; form

THE WTNESS: | nean typical -- well, for
coating renmoval, it can be -- so, you know, if | was

buil di ng a machine, a coating renoval machine like this
machi ne, you know, it'd be run anywhere from high
pressure of, you know, a couple hundred psi to ultra
hi gh pressure at 40,000 psi. So | would build a
machi ne that you can throttle up or throttle down to
do -- as a cleaning machine to renove coatings, | would
have to have a machine that could do all the
applicati ons.
BY MR COHEN

Q So you're saying you would build a machine
that could throttle from 200 pounds per square inch al

the way up to 40,000 pounds per square inch?

A Potentially, yes.

Q Have you ever built that nmachi ne?

A Yes.

Q You have?

A Yes. It could run an 200 psi or it could be

run at 40,000 psi just by throttling up and throttling
down, correct.
Q So in your field, what would one of ordinary

skill in the art refer to a pavenent marking as?
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A What they refer to as a pavenent marking is
basically a stripe on the road that keeps the traffic,
you know, in line, so they don't hit each other.

Q | realize these lines can be conprised of
anything fromsinple paint to conplex polyners that
adhere to the asphalt; is that correct?

A Yes.

Q So if you're tal king about a pol yner that
adheres to the asphalt, what sort of pressures are we
tal ki ng about to renove that?

MR, PFEIFER  (Cbjection; form

THE WTNESS: | don't know. | nean pol yner
is a broad term | nmean I'mnot trying to be
difficult, but I don't know what you nean by that.
There is no polynmer that's a stri pe.
BY MR COHEN:

Q You' ve submtted a declaration under oath to
the patent that you're a technical expert in this field
of technol ogy?

A Yes.

Q | ' m aski ng you technical questions. You're
the one being difficult with all due respect.

MR, PFEI FER: (Qbjection; testinonial.
BY MR COHEN:

Q As a technical expert, what would you expect

800-726-7007

Veritext Legal Solutions

305-376-8800



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 28

the average -- and stri ke average. Wat do you

encounter that are road markings that require renoval ?
MR PFEI FER. (bjection; form

BY MR COHEN

Q What are they conposed of ?

A VWhat are the different types of stripes that
are out there, the pavenent markings that are out
t here?

Q Yes.

A Anything from you know, a very non-robust
coating as a tenporary paint that's on a highway. It
could be as hard as a thermal plastic or an epoxy or a
net hacol ade, a very hard coating. So there's various
different markings that are out there.

Q It's true to say that you understand that you
applied the broadest reasonable interpretation is how
you anal yzed the patent?

A That's correct.

Q Ckay. In this field that you're a techni cal
expert, when soneone refers to a hard surface, what are
they referring to?

A They're referring to a surface that wll
support any vehicle, a truck or a tractor, you know,
with a head on it. |If you're talking about this field,

that's what a hard surface is.
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Q So your testinony is that when you're tal king
to another individual in this field, the hard surfaces
you' re tal king about are roads, hi ghways, parking
garages, runways; is that correct?

MR, PFEI FER  (Obj ection; asked and answered.
THE WTNESS: Potentially, yeah.
BY MR COHEN:

Q So in your field when you tal k about coatings
on a hard surface, what woul d sonebody in the
wat erbl asting field consider that to be?

A You know, | nean in our field, |I nean there's
all types of cleaning. | nmean people are out on
runways cleaning mldew and dirt and grime and oils off
of runways, so that's cleaning. Yes, that's cleaning a
coating off of a hard surface. And again it could be
all the way up to the hardness of a coating of epoxy

that's on a highway. So it's a big cross-reference or

a cross-section, | should say, of different coatings on
a surface.
Q In your declaration, you' ve elected to group

these terns separately and not in the context which
t hey appear in the clainms, the coatings upon a hard
surf ace.

MR. PFEI FER  (Qbjection; testinonial.

THE WTNESS: Wat page are you on?
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BY MR COHEN

Q Wel |, your proposed definitions start on Page
10. So it's true that you split these apart, and you
did not consider themin the context that they appear
but as individual terns?

MR, PFEI FER  Cbj ecti on.

THE WTNESS: There wasn't any strategy in
that. It was ny opinion and ny definition on each one
of the -- each one of the itens.

BY MR COHEN

Q Okay. So paragraph 15 where we're talking
about hard surface, it's your opinion that a person of
ordinary skill in the art woul d have understood the
term hard surface to nmean any surface having rigidity
sufficient to support the weight of a vehicle carry the
bl ast head?

MR, PFEI FER. (bjection; form

THE WTNESS: Absolutely, yes.

BY MR COHEN

Q And paragraph 16, did you contribute all of
the techni cal aspects of that paragraph yourself, or is
there any aspects of that that are not contributed by
you excl usivel y?

A It was a collaborative effort with our

att or neys.
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Q So you did not contribute the subject matter

inits entirety yourself?
MR PFEI FER. (bjection; form
THE WTNESS: | repeat. It was a
col | aborative effort with our attorneys.

BY MR COHEN

Q And 1'Il repeat. |'m asking you yes or no

questions. Paragraph 16, yes or no, did you contribute

the entirety of the technical information yourself?
MR, PFEI FER. (bjection; form
THE WTNESS: | didn't wite -- | didn't
wite the docunent conpletely nyself. | didn't type it
nyself, if that's what you' re asking?
BY MR COHEN:
Q That's not what |I'masking. |I'masking is

the entirety of paragraph 16, the technica

i nformation, was all of it contributed by yoursel

exclusively, or did sonebody else contribute to the

technical information in paragraph 16? And it's
or no questi on.

MR, PFEI FER  (Cbjection; form

THE WTNESS: M/ attorneys contri but ed,
yes, ny attorneys contri buted.

BY MR COHEN

Q To technical aspects of that declaration?

Page 31

f

a yes

SO

Veritext Legal Solutions
800-726-7007

305-376-8800



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 32

MR PFEI FER.  (bj ecti on.

THE WTNESS: No, that was ny -- I'mthe
techni cal person.
BY MR COHEN:

Q So what technical aspects of paragraph 16

were not contributed by yourself?

MR, PFEI FER  (Cbjection, form

THE WTNESS: They weren't. They were m ne.
BY MR COHEN:

Q So in colum 1, the paragraph, the inventive

structure that we've tal ked about previously --
MR. MCHALE: What exhibit?
MR, COHEN: This is Waterbl asting 2001.
BY MR COHEN:

Q -- is your patent. You're one of the
co-inventors. And I'min colum 1.

A Ckay.

Q And again that paragraph, if one of ordinary
skill in the art was reading this paragraph, is it fair
to say that concrete roads, parking lots and the |ike
are hard surfaces?

MR, PFEI FER  Cbjection; form objection;
scope.
THE W TNESS: Yeah, they could be consi dered

hard surfaces, yes. There's |ots of hard surfaces,
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but, yes, they could be considered hard surfaces.
BY MR COHEN:

Q And we're tal king about here in this
descriptive of this area of technol ogy, you're talking
bl asti ng asphalt or concrete with water under high
pressure?

MR, PFEI FER  (Cbjection; form
THE WTNESS: Well, again we're tal king about
-- we're tal king about cleaning, and we're tal king
about coatings. So it's not just limted to what's
witten here. It wasn't the intent.

BY MR COHEN

Q ' m not asking you about the scope of your
patent. |'mjust asking you about one of ordinary
skill in the art in this art area, you ve submtted

that you're a technical expert in this area. So would
sonebody of ordinary skill in the art consider asphalt
and concrete that these pavenent markings or coatings
are on to be hard surfaces?

MR, PFEI FER  (Cbjection; form

THE WTNESS: It wouldn't be limted to
those, but | think sonebody could say, yes, those are
hard surfaces, but it wouldn't be limted to that.
BY MR COHEN:

Q | didn't ask about limtations of it, but is
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t hat what sonebody ordinarily would talk about in this
field --
MR. PFEI FER  (Cbj ecti on.
BY MR COHEN:
Q -- when they say the hard surfaces you're
tal ki ng about are roads and airport runways --
MR, PFEI FER  (Cbjection; form
BY MR COHEN:

Q -- create asphalt structures; is that
correct?
A It could be sonme of the surfaces they talk

about, vyes.
Q Well, I'masking you as a technical expert.
| nmean technically speaking, is that the way peopl e of
skill in the art in this industry refer to the surfaces
that need to be cl eaned?
MR. PFEI FER  (Objection; forn objection;
asked and answer ed.
THE WTNESS: And | answer it as it's sone of
the surfaces that could be used, yes.
BY MR COHEN:
Q What ki nd of pressures would you need to
remove, for exanple, runways rubber?
A Well, there's all different thicknesses of

runway rubber. You know, it's a very -- it's a very
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soft rubber. And | guess |I'd have to | ook at the
specific application. You know, it's just various
pressures for different applications. For rubber, it
depends on how thick it is.
Q Well, | nmean can you give ne sone exanpl es?
MR, PFEI FER  (Cbjection; form
(Phone interruption in conference room)
THE WTNESS: | nean it's part of the prior
art that | analyzed. You know, NLB uses up to 40, 000
psi, but it's a range. It can be throttled down or
throttled up, but the maxi num woul d be up to 40, 000
psSi .
BY MR COHEN:
Q Vell, let's talk about throttling up and down
of the punps. What are you referring to?
MR, PFEI FER. (bjection; form
THE WTNESS: |'mjust referring to, you
know, the higher the engine goes, the nore pressure you
create. The |l ower the engine goes, the | ess pressure

you create.

BY MR COHEN:
Q Ckay.
A So to renove various coatings that are out

there, different coatings take different pressures to

renove the coatings. So you wouldn't want to run too
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hi gh of a pressure for a certain application.
Q So a punp that punps at 40,000 psi, what are

the characteristics of that sort of punp to achieve

t hat --
MR, PFEI FER  (Cbjection; form
BY MR, COHEN:
Q -- pressure?
A | mean it's a plunger punp. |'mnot sure --

| nmean typically the main characteristic is it's a
positive displacenent reciprocating plunger punp. But
ot her high pressure punps that may be | ower in pressure
but still high pressure are the sane, are positive
di spl acenment reciprocating plunger punps as well.
Q So punps capabl e of punping in excess of

40, 000 psi, you're saying have the sane characteristics
as punps that punp at | ower pressures?

MR, PFEI FER. (bjection; form

THE WTNESS: Well, if we're tal king about
punps in excess of 40,000 psi or at 40,000 psi?

BY MR, COHEN:
Q Let's say at 40,000 psi.
A Yeah, the characteristics are the sane.
Q Ckay.

A They' re positive displacenent punps. They

reci procate whi ch neans they nove back and forth, and
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they're plungers. They're plunger driven. Al of them
have a plunger that pushes the water to create the
pressure as they reciprocate back and forth.

Q And you're saying that you are famliar with
operating punps at 40,000 psi?

A Yes.

Q And you've throttled them down to what
pressures?

A Well, you know, virtually down to zero. |
mean it can go -- you can throttle themup or throttle
t hem down dependi ng on the application.

Q So a punp that punps 40,000 psi, what do you
mean by throttling it down?

A Just basically use the engine control box and
| ower the rpmof the engine which in turn wll drop
your pressure.

Q And does the flow out your nozzles remain the
sanme?

MR. PFEIFER  Objection; form

THE WTNESS: You could use to run a -- to
keep the flow or gallons per mnute the sane, then you
could al so use larger nozzles or nore nozzl es dependi ng
on how you do it to basically drop your pressure as
well. So | nmean technically you can throttle the

engi ne higher or lower to create your pressure. You
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can use different jets, bigger jets or nore jets. You
can also use what's called a flow control bypass val ve
to dunp water, gallons per mnute, as you flow as
you're referring to. So there's a nultitude of
different ways to do it, but you' d want to use
different pressures for different applications.

BY MR COHEN:

Q Ckay. Can you give an exanple of a specific
coating that you woul d need 40,000 psi to renove?

A Most of the tinme 40,000 psi isn't run. |
mean that woul d be an absolute extrene situation.
Typically, you know, it's done at a | esser pressure.
But if you were to run 40,000 psi, maybe you're taking
of f an epoxy or a thermal plastic stripe on a highway.
That specific stripe would require 40,000 -- not
necessarily up that high, but it could require 40,000
psi. And | think that's what -- you know, again back
to the prior art, you know, that's what NLB al so says
that is required, and they said 40,000 -- up to 40, 000
psi. Al punps are up to a maxi mum pressure.

Q For renovi ng pavenent marki ngs from parKki ng
lots and the |ike and/or runway rubber fromairports,
typically what size punps do you build at your conpany?

MR, PFEI FER. (bjection; form
THE WTNESS: State the question again, if
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you woul d, pl ease?
BY MR COHEN:

Q |"'mreferring to you using your patent as an
exanpl e of one application of renoving pavenent
mar ki ngs or coatings of runway rubber fromairports,
and we're tal king about applications with asphalt or
concrete. At your conpany that you're the president,
the machines that you build to performthese functions,
typically what pressures do they operate under?

MR, PFEI FER. (bjection; form

THE WTNESS: Well, first of all again, it's
not just limted to these coatings that are here. |
nmean there's lots of different coatings that are on
surfaces, but if you're referring -- let nme see that.
If you're saying if | was to renove paint, rubber,
thermal plastic tape and curing conpounds and ot her
debris, so if |I |ook at debris, debris can be, you
know, a big application as dirt and grinme and oil, you
know, very |ow pressure, |less than 1,000 psi and
potentially up as high as 40,000 psi. So again
cross-section of pressures for various applications.
BY MR COHEN

Q So typically what would you or a conpetitor
for renmoving runway rubber, what would the

specification of a punp to renpve runway rubber from
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the airport runways be?
MR, PFEI FER. (bjection; form
BY MR COHEN:
Q Be it you or soneone else with ordinary skill
in this art area, what typically would the punp

speci fi cati ons be?

A For renoving rubber?
Q Yes.
A The specs that | have seen to the best of ny

recol | ection are based on how many square feet an hour
you' re supposed to renove. You know, there's a m ninmm

out there on the runway.

Q Ckay.

A | nmean | think, you know, as we would or
maybe as NLB woul d, you know, it could be -- it could
be 20,000 psi --

Q Vell, | nmean --

A -- or it could be higher. It could be Iess.

It could be nore.
Q Well, | nean you're the technical expert in

this field; correct?

A Yes.

Q Are you still maintaining that?

A Yes.

Q So I'm asking you a technical question.
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We're reading your patent. Gve ne an exanpl e of
machi nes that you've built and what the specifications

are for being able to take runway rubber off of airport

runways.
MR, PFEI FER  (Cbjection; form
THE WTNESS: This patent, you know, 905, is
not only limted to just say rubber renoval. You know,

It does a lot of different things. W have people
doing all different types of cleanings at different
pressures. |'mnot sure how to answer it anynore.
This particular patent that you're referring to here,
the 905 patent, that slope for debris collection box is
used for various types of applications, but not limted
to these and including many others that are out there,
many ot her coatings that are spread over a surface.

MR, PFEI FER. W' ve been going for about an
hour. Can we take a break when you get to your next
st oppi ng poi nt?

MR, COHEN: W can take a break here, if you
want .

MR. PFEI FER  Ckay.

(Brief recess was taken at 11:00 a.m, to
return at 11:15 a.m)
BY MR COHEN:

Q Referring back to Exhibit Waterbl asti ng 2001,
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which is your patent, in the description in colum 1,
I f you would go to the top of colum 1, nunbered
paragraph 2, the description of the prior art.

A Yes, | see it.

Q And would it be fair to say that in a patent,
the description of prior art is used to describe what
exists in the field of technol ogy, and that your patent
I's an inprovenent in that field?

MR PFEl FER: bj ection; form

THE WTNESS: This particular patent was al
about the floor being sloped and letting whatever
solids or whatever coatings we're renoving drop out of
suspensi on because they're all heavier than water
specific gravity-wise. So it was better for any
application, any type of cleaning application.
BY MR COHEN:

Q So this is an i nprovenent patent of what's
out there for vacuum debris collection boxes?

A We think so.

Q And under that nunber 2 description of prior
art, it says vacuum boxes are used to collect water,
pul veri zed asphalt, paint, rubber, thermal plastic tape
and curing conpounds and ot her debris created when high
pressure water is discharged by a nozzle bar nounted on

the tractor to renove pavenent marki ngs or coatings
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fromroads, airport runways, taxis, parking |lots and
the like. What are the coatings referred to there?

MR PFEI FER. (bjection; form

THE WTNESS: | nean just as it says. It
just says, you know, pulverized asphalt, paint, rubber,
thermal plastic tape and curing conpounds.
BY MR COHEN

Q The 116 patent discloses a cleaning system

for renmoving coatings froma hard surface by high
pressure liquid. Do you agree with that? 1'Il refer
you to your declaration on Page 15 --

A Page 15. Ckay.

Q -- where you state that.

A Just reading fromthe top here?

Q Yeah.

A The 116 patent discloses a cleaning for

renmovi ng coatings froma hard surface by high pressure

liquid. Okay. |'ve read it, and what's the question?
Q Well, | didn't ask you a question yet. |Is
that still correct, that that's your understandi ng of

t he patent clained here?

A That's what it says, yes.

Q And did you wite this portion of your
decl arati on?

A Yes.
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Q The description of the prior art in your
patent, is that referring to the sane area of
technol ogy that the 116 patent is concerned with?

MR, PFEIFER  (Cbjection; form

THE WTNESS: It's one of the many
applications. It's not limted to that, but it could
be used for that.
BY MR COHEN:

Q So if one of ordinary skill in the art
according to your opinion is reading the description of
the prior art in your patent, what would they consider
roads, airport runways, taxis, parking lots and the
| i ke? Would those be considered hard surfaces to
sonmebody of ordinary skill in the art?

MR PFEI FER. (bjection; form

THE WTNESS: |It's one of many hard
surfaces. Yes, it could be considered a hard surface.
BY MR COHEN:

Q Now does one of ordinary skill in the art in
your field usually refer to coatings, narkings, airport
rubber in conjunction with the surfaces that those
coatings are applied?

MR PFEI FER. (bjection; form
THE W TNESS:. Restate the question, if you

woul d, pl ease.

800-726-7007

Veritext Legal Solutions

305-376-8800



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 45

BY MR COHEN:

Q One of the claimterns you opined on is hard
surface. |'m asking you when one of ordinary skill in
the art inthe field that you're a technical expert
reads this paragraph, would they consider roads,
ai rport runways, taxis, parking lots and the |ike hard
surfaces?

MR PFEI FER. (bjection; form
BY MR COHEN:

Q Yes or no?
A Those woul d be considered hard surfaces, but
again there's other hard surfaces beyond those. It's

not limted to just those, but, yes, those could be
consi dered hard surfaces.

Q And does a person of ordinary skill in the
art in this area ordinarily associ ate when di scussing
the coatings that need to be renoved, are they
referring to these sort of roads, airport runways and
t hose hard surfaces when they di scuss where coatings or
ai rport rubber renoval applications occur?

MR, PFEI FER  (Cbjection; form

THE WTNESS: Not limted to those, but, yes,
t hose could be sone of the coatings that could be used
on hard surfaces. Those could be sonme of the hard

surfaces. That could be sone of them but not limted
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to those, but it could be construed as coatings and
hard surfaces.
BY MR COHEN:

Q So when you're collecting pulverized asphalt,
how woul d you pul verize the asphalt? Wen does that
occur in operation?

MR, PFEI FER  (Cbjection, form
THE W TNESS: Wen do you pul verize it?
BY MR COHEN:

Q Vll, et nme ask it this way. So the vacuum
tank di sclosed in your patent application --

A Yes.

Q -- works in conjunction with other systens;
correct, or it's part of a conplete systenf

A Correct.

Q So if you' re vacuum ng up pul verized asphalt,
what punp pressure are pulverizing asphalt?

A | nmean, this could be used for
wat er bl asting. You know, this could also be -- this
system coul d al so be used for dry, so you could use
grinding and mlling to also pulverize asphalt. |
think this is referring to pulverized asphalt is when
you' re doing stripe renoval specifically. The asphalt
actually could cone apart and basically be vacuuned up

into the vacuum debris box. So | think it's referring
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to -- you know, you wouldn't have a project that you
woul d go out and pul verize asphalt. It's just part of
specifically just the stripe renoval. So you woul d

just be doing stripe renoval only. You wouldn't use

hi gh pressure water to pulverize asphalt. If |ike

you' d see pul verized asphalt, that would be a big

mlling operation on a highway. They woul d use

conventional, traditional mlling and grinding

techni ques to pulverize asphalt. The intent of that

was basically that when you're renoving stripes, that

t he asphalt could cone | oose and woul d be vacuuned up.
Q So asphalt can cone | oose when high pressure

water is applied?

It could, vyes.

And how does that happen?

You use high pressure water.

o » O >

Wel |, what pressures? What pressures are
going to renove coatings and pul verize the asphalt that
the coating is stuck to?

A Wel |, coatings again can be an array of
different surfaces. So if you were using -- you know,
removi ng coatings, it could be extrenely | ow pressure,
you know, a couple hundred psi if you're talking about
a thermal plastic or an epoxy stripe. You know, when

you reference the prior art again of NLB, you know, it
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could be used up to 40,000 psi.

Q So in this sentence here, |I'm asking you as a
techni cal expert.

A Wi ch sentence, the vacuum box?

Q The vacuum box is one | ong sentence.

A Ckay.

Q It's tal king about other debris created when
hi gh pressure water is discharged.

A So you' re asking about that whol e paragraph
now?

Q What sort of surface are we tal king about
where -- or the surface we're tal king about here is
pul veri zed asphalt with a coating on it. \What sort
of --

A Not pul verized asphalt, just asphalt with a
surface wwth a coating onit. It's just a sound
substrate which is the asphalt with the stripe on the
top of it.

Q Okay. Wth a stripe adhered to the asphalt.
This substrate you're tal king, does that over tine with
heat and pressures becone chem cally bonded to the
asphalt does that occur?

A The asphalt typically stays intact, you know,
SO you're not -- again, the intent of this is the

asphalt that's referred to here that's pul verized is
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fromthe stripe renoval application. So that's why
it's pulverized, and then it's bei ng vacuunmed up.

Q So what is an exanple of a pressure range
that you're going to renove a substrate that is bonded
to the asphalt that's going to result in pulverized
asphalt needing to be vacuuned up?

A Yeah. You're never renoving the asphalt.
That's not the intent. The intent is to take the
stripe off the asphalt w thout damagi ng the asphalt.
So it's the opposite. It's taking the stripe off the
asphalt underneath it. So you never would use -- it's
t he opposite of what you said.

Q So in stripe renoval fromroads, the concrete
or asphalt never gets renoved in the process even at a
m nuscul e | ayer or |evel?

A Yeah. Step one is to renove the stripe. |If
any of the -- | nean concrete typically stays intact.
That's why it doesn't say pul verized concrete. At
times if asphalt is haggard and worn out, you know,
over tinme, potentially it could pulverize the surface
underneath where the stripe is when the renoval process
goes over it.

Q And woul d you agree that one type of road
striping woul d be sone sort of conposite substrate

pol ymer ?
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A The substrate is, you know, the surface that
the stripe is applied to.

Q kay. And in this paragraph, in your
t echni cal opinion, what pressures would it be operating
at that are capable of renoving pavenent coatings or
mar ki ngs fromthe road, airport runways, taxiways,
parking lots and the |ike that nmay pul verize asphalt in
the process?

MR, PFEI FER. (bjection; form

THE WTNESS: So as | read that, you know,
coll ects water, pulverize asphalt, paint, rubber,
thermal plastic tape, curing conpounds and ot her
debris. | nean if you're doing a very hard type of
coating, which could be a stripe, you could use up to
40, 000 psi. You know, softer, you know, all the way
down to dirt and grinme would be a nuch | ower pressure.
So it's up to 40,000 psi, and it's down extrenely | ow.
BY MR COHEN:

Q What's the m ni num pressure that you could
pul veri ze asphalt wth?

A Pul veri zed asphalt is not an application that
anyone would do in high pressure water. That would all
be done with convention, nechanical grinding and
mlling equi pnent.

Q Is it sonmetinmes necessary to renove a | ayer
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of asphalt or concrete to get whatever is stuck to it
off in a cleaning application?

A Wthin high pressure water, you're not
supposed to do that. You' re supposed to stop. |If
you're eating into the substrate, the application is
supposed to stop. The operation is supposed to stop.

Q But at what pressure would you eat into the
asphalt or concrete?

A It depends on how bad it is.

Q VWll, | nmean |I'masking you for sone
t echni cal exanpl es.

A If you're out renoving a stripe on epoxy or a
thermal plastic, a very hard stripe, you know, you're
going to have hi gher pressures. Higher pressures for
harder types of coatings. So it could be as high as
40, 000 psi and | ower.

Q So if you're renoving an epoxy coating from
asphalt or concrete, what woul d one of ordinary skill
in the art expect a punp to discharge, in what ranges?

A You woul d probably -- you know, you'd
probably use hi gher pressures which probably woul d be,
you know, 30 to 40,000 psi.

Q So it would be 30 to 40,000 psi?

A Yes. |If you're doing a hard coating |ike

you' re tal king about, yes, that's where it would be
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in. And, you know, that's what the industry would use

for that particular application. But if you're talking
about a cl eani ng machine that does |lots of different

t hi ngs, you would throttle the engine up or throttle

t he engi ne down to whatever pressure you would want or

need for the application.

Q So when you' re tal king about renoving stripes
be it epoxy or other applications |ike airport rubber,
and we're tal ki ng about punp ranges in 25, 000 to
40, 000 psi, for exanple, so as to not destroy the
concrete and pavenent, isn't it true that different
nozzl e configurations and punp di scharges in relation
to nozzle sizes is what's enpl oyed?

MR, PFEI FER  (Objection; form

BY MR COHEN:
Q Is that correct?
A Potentially, yeah. | nean, you would want to

pay attention to your jets and your pressures, Yyes.

Q So what woul d you take into consideration to
renmove an epoxy, for exanple, that is adhered to the
asphalt, so that you renove the epoxy, but not dig into
t he asphalt?

A What would | --

Q How i s that acconplished?

MR, PFEIFER  Cbjection; form
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THE WTNESS: [It's acconplished with, you
know, multiple jets and a head and a shroud.
BY MR COHEN:

Q And is there a rate that surface area needs

to be? Wat would the technical termbe --
MR, PFEI FER  (Cbjection; form
BY MR COHEN:

Q -- pressure sprayed? |Is there an optinum
range to pressure spray an individual surface area?

A They don't usually spec a pressure. They
typically spec, you know, high pressure. You don't
spec a specific pressure typically.

Q Well, | nmean what's the range of the punp?

A VWhi ch punp?

Q VWll, | nmean you've put forward that you're a
technical expert in this area.

A I am

Q And |'m asking you technical questions. So |
bel i eve the pending question we're in the area of, so
for pulverizing asphalt, taking an epoxy, you m ght
spec a punp in the range of 25,000 to 40,000 psi. So
now | ' m asking as an expert, well, how do you renove
that coating w thout damagi ng the asphalt or concrete?

MR, PFEI FER. (bjection; form

THE WTNESS:. |f you're renoving, you know, a
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thermal plastic stripe, you're going to want to | ook at
what pressure you're going to run, your nozzle size,
your rotational speed, how nmany jets you use. | nean
there's different things that should be taken into
consi deration before you start.

BY MR COHEN:

Q So is coatings a termof art in this industry
area of waterblasting?

A Atermof art? | nean people -- coatings is,
you know, again a substance or a |ayer over a surface
Is how |l would define a coating. So when you say
coating, | nean it's just so -- it's not m sl eading,
but it's a big cross-section of different conpositions
of the material used to create the coating. Sone are
harder. Sone are softer

Q So in this industry art area of renoving
stripes on airport runways enploying high pressure
punps, ultra high pressure punps, what are markings or
coatings referred to when people in the industry
di scuss those terns?

A The different, you know, markings woul d be,
you know, the thermal plastic, epoxy, tenporary paints,
met hacol ades. |'mtrying to think of what other. A
mar ki ng could be a tenporary tape. Tape is used as a

stripe. It would be considered a marking. | nean
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there's coatings of glass beads with reflectivity for
reflectivity properties. So there's a |ot of
different -- it's a big cross-section if you refer to
mar ki ngs of what it is.

Q And what kind of surfaces would you apply the
mar ki ngs you were just tal king about to?

A |'"'mnot a coatings application. W only do
the renoval. | don't sell equipnent that basically
does the application of the stripes.

Q So you're not an expert on coatings?

MR, PFEIFER  (Cbjection; form

THE WTNESS: |'m not an expert on coatings
application, applying the stripe to the surface. I|I'm
not a striper or a painting contractor. [|I'm

wat er bl asti ng.
BY MR COHEN:

Q But you're an expert in renoving of coatings?

A Correct.

Q So I'm asking you as an expert, what are
coatings referred to in this area of art?

A | nmean if you're specifically tal king about
mar ki ngs, you know, you're tal king about sone of them
that are nentioned here. | said a few questions ago |
gave an exanpl e of nmaybe eight different types of

mar ki ngs, not coatings, but markings, you know, that
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are out there.

Q So if soneone asks you in your technical
expertise do you have a nmachine that can renove
mar ki ngs or coatings fromroads, airport runways,
parking lots and the |i ke, what coatings are they
tal ki ng about or markings?

MR, PFEIFER  Qbjection; form
BY MR COHEN:

Q Are they the sane ones that you just listed
I n your previous testinony?

A If you're only tal ki ng about markings and
you' re not tal king about coatings, then I would answer
t he question yes.

Q Ckay.

A Because coatings is very broad. So cleaning

-- a cleaning machi ne and coatings are very broad on
what you're cleaning. |If you' re just talking about,
you know, paint stripe renoval or markings renoval,
there's sonme differences there.

Q So in your patent when you get down to the
part where it says to renove pavenent marKkings or
coatings fromroads, markings and coatings aren't used
I nterchangeably in this industry?

A Where are you agai n?

Q |'"'mat the second half of that first sentence
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where it says -- do you see where it says -- so it's
one, two, three, four lines into that line, and we'll
start by a nozzle nounted on a tractor to renove
pavenent markings or coatings fromroads. So the
mar ki ngs that you're referring to and coatings aren't
used interchangeably in this field of invention?

A It could be. Yeah, it could be.

Q So if you had a machine that was capabl e of
renmovi ng coatings froma hard surface with high
pressure liquid, in this field of invention, would it
be safe to say that you would anticipate a punp as one
of the conponents of the system would punp sonewhere in
excess of 25,000 psi?

A To specifically renmove markings from roads,
airports, taxiway, parking lots and the |ike?

Q Yes.

A Yeah. |If you're just specifically saying
pavenent markings fromairport runways, taxiways,
parking |l ots and roads, then that could be a pressure
t hat you use, yes.

Q kay. And if you were to say inthis field
of invention, if you' re renoving coatings froma hard
surface, that the hard surfaces are nore than |ikely
asphalt or concrete in these applications?

MR, PFEI FER. (bjection; form
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THE WTNESS: |f you're just tal king about

runways and hi ghways -- if you're just tal king about
runways and hi ghways, then -- state the question one
nore timne.
BY MR COHEN:

Q When a person of ordinary skill in the art,

whi ch you're a technical expert --
A | am
Q -- consider for these applications |ike an
exanple of what's in your patent, that when referring
to the hard surfaces that you woul d renove one of those
coatings, that that would be limted to the things like
roads, airport runways, taxiways and parking |ots that
are constructed of such as asphalt or concrete?
MR PFEI FER. (bjection; form
THE WTNESS: Yeah, | wouldn't Ilimt it to
that, no. But that could be sone of the surfaces that
coatings -- sorry -- or markings, stripe coatings,
mar ki ngs coul d be renoved. So that could be a surface
that these markings are on, yes.
BY MR COHEN:
Q | nmean you're famliar with the renoval of
ai rport runway rubber?
A Yes.

Q What surfaces other than asphalt and concrete

800-726-7007

Veritext Legal Solutions

305-376-8800



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 59

would a plane that's going to leave, is a skid mark the
technical term--
MR. PFEI FER  (bj ection; scope.
BY MR COHEN:
Q -- or |eaving rubber debris upon the runway?
What surfaces other than asphalt and concrete are you

famliar with that need rubber renpval in this field of

I nvention?

A On aircraft carriers, there's steel decks
that require rubber renoval as well. [It's called
vul cani zing of the rubber is what it is. It vulcanizes

t he rubber onto the surface, a substrate. So different
substrates.

Q Are there any other surfaces you' re aware of
where you can vul cani ze the rubber?

A | nmean if you're asking nme are there other
surfaces that runways are nmade of other than asphalt
and concrete, | nmean if you're just specifically
tal ki ng about rubber renoval, no.

Q So then a person of ordinary skill in the art
where when they're tal king about one of the markings,
coatings or vul canized as you just testified to, a hard
surface to that person of skill would be asphalt,
concrete. It could be steel like on an aircraft

carrier deck. But that would be the area of hard
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surfaces that they would be limted, to those sort of
groups of material s?
MR PFEI FER. (bjection; form
THE WTNESS: |If you're just tal king about
runway and rubber renoval, that would typically --
those three surfaces that you just spoke of would be
typical, yes. And so a person of skill in the art
woul d | ook at those surfaces, yes.
BY MR COHEN:
Q So you' ve revi ewed the 7255116 patent;
correct?
A Whi ch one is that now?
Q That's the patent that you offered your
opinion in, inthis Inter Partes Review.
A ["'mfamliar with everything in ny
declaration, in ny petition, but which one are you

referring to?

Q | nmean the patent at issue that you --
A Ch, 11672

Q Yes.

A O course. Absolutely.

Q So woul d you agree -- is it fair to say that
that is the sanme field of invention as your 905 patent?
A The 116 patent only is a cleaning nmachi ne.

And, you know, our box does different things. It has
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ot her applications, but one of which is the 905 patent,
the debris box, the sloped forward debris box could do
vacuum ng of stripes. That's one of the things it
could do, but that's a cleaning machine in 116. So
both do various different applications | guess to be
even nore specific. 116 has a broad base of
applications or could and has a cl eani ng machi ne and so
does, you know, our box. Qur box could debris a
cross-section of different coatings.

Q So in the summary of your invention in the

905 patent, which is Exhibit 201 (sic), Waterbl asting

201 (sic) --
A Ckay.
Q -- this inventive structure is used with a

tractor of the type used to renove pavenent markings or
coatings fromasphalt or concrete roads. So there's an
application, and then it goes on to say parking |lots
and the like by blasting the asphalt or concrete with
wat er under pressure. And just to be conplete, it goes
on that the technology is also used in renoving
pavenment marki ngs or coatings and built-up runway
rubber from airport runways and taxiways as indicated
at airport technology dot com So in that application
| just read, it's fair to say that the disclosed

invention in the 116 patent and the discl osed
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enbodi nent or one of themin your 905 patent are of the
sanme field of invention?

MR PFEI FER. (bjection; form

THE W TNESS: They have sone simlarities, a
slight overl ap.

(Bl asters Exhibit No. 1001 was so marked for
i dentification.)
BY MR COHEN:

Q So inthis field of invention that's

di scl osed in your 905 patent, what woul d sonebody
consi der hi gh pressure?

MR. PFEIFER  Objection; form

THE WTNESS: State the question again

pl ease.
BY MR. COHEN
Q In the field of invention, for exanple, that

your patent, the 905 patent, is directed to for
renmovi ng mar ki ngs and coatings fromroads, for airport
runways, taxiways, you know, we discussed -- you
testified earlier about epoxies that need to be
renoved. | think the termof art is vul canized rubber
for the rubber that is attached to the concrete or
asphalt. What woul d sonebody of ordinary skill in the
art in this area consider high pressure?

MR, PFEI FER. (bjection; form
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THE WTNESS:. |f you're taking pavenent
mar ki ngs of f of runways or highways, you know, typical
pressure could be, you know, 25,000 psi to 40,000 psi.
BY MR COHEN:

Q Wul d you expect to be able to renove
vul cani zed rubber froman airport runway using
400 psi ?

A Wul d you expect to be able to do that?

Q Coul d you?

A No. If you're just tal king about rubber
removal , | nmean typical pressures are, you know -- no,
you wouldn't typically do that with -- what did you
say, 400 psi?

Q For exanple. So then if one of ordinary
skill in the art, for exanple, is going to renpbve an
epoxy stripe froma roadway, what's the m ni nrum punpi ng
pressure they woul d expect to be able to renove that
stripe or coating?

A If you're just tal king about coating renoval
and not cleaning, if you' re tal king about the renoval
down to the substrate, then you would probably use
25,000 to 40,000 psi.

Q kay. So in stripe renoval, it would be
I naccurate to say renoving the stripe fromthe street

Is cleaning the stripe off the street?
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MR PFEI FER. (bjection; form
THE WTNESS:. |'mnot sure what the question
was. It sounded like a statenment, and | didn't --
BY MR COHEN:
Q These are different cleaning applications.
So is it technically incorrect to say renoving
vul cani zed rubber froman airport runway is not
cl eani ng the runway?
MR, PFEI FER. (bjection; form
THE WTNESS: | nmean | would guess | would --
you know, | would answer that cleaning is very
subjective. Cleaning a surface to one person is
different than to anot her person, you know, because
there's a whole different |evel of cleanliness. You
know, so maybe |'m not understandi ng your questi on.
BY MR COHEN:
Q kay. Let ne ask it this way. You're a
technical expert in this field?
A Yes.
Q And I'1l ask you the question. You're asked
to cl ean vul cani zed rubber off of a runway.
A Ckay.
Q What sort of surface, for exanple, would you
expect that rubber to be on?

A As we talked earlier, | nmean typical runways
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are either asphalt, concrete or steel on an aircraft

carrier.

Q

use to renove that vul cani zed rubber?

all the way down to the -- what pressure would you
use? Anywhere from 15,000 to 30, 00, 35,000 psi.
BY MR COHEN:

Q

10 -- Blasters 1009 is the exhibit.

A
Q

hi gh pressure which is nunbered 17 above that, you're
sayi ng under the broadest reasonable interpretation --

do you agree that's what BRI stands for?

A
Q

art, would have understood the term high pressure to
mean of or relating to pressures higher than nornal

especi ally higher than atnospheric pressure?

A

Q
A

[ive in.

Page 65

That's typical

And what sort of pressure would you need to

MR, PFEI FER  (Obj ection; asked and answered.
THE WTNESS: If you're trying to renove it

So in your declaration if you | ook on Page

Okay. Yeah.
Par agraph 18, which is under the headi ng of

Yes.

A POSA, a person of ordinary skill in the

Ri ght .
What' s at nospheric pressure?
At nospheric pressure is the pressure that we

It's 14.7. So we're saying anything that's
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hi gher than that is high pressure. Anything |ower than
at nospheric pressure is | ow pressure.

Q Anyt hing | ower than atnospheric pressure is
| ow pressure?

A It's | ow pressure.

Q So then the water com ng out of a shower head
i's high pressure in your opinion?

A Yes.

Q And in the field that the 116 patent is
concerned with, a person of ordinary skill in the art
woul d understand the term high pressure to nean
anyt hi ng above at nospheric pressure?

A They coul d, vyes.

Q So what typically comes out of a garden hose
pressure? Are you famliar?

A Cty pressure is typically 50 psi.

Q And woul d one of skill in the art be able to
expect to be able to renove a marking or a coating or
airport vul cani zed rubber fromthese surfaces using a
wat er hose at city pressure of 50 psi?

A They use different pressures for different
applications. So | nmean, you know, NLB is prior art
that's there for this specific application of taking a
stripe off wwth pressures up to 40,000 psi.

Q But that wasn't ny question. | started ny

800-726-7007

Veritext Legal Solutions

305-376-8800



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 67

question with --

A You can't take a robust stripe off a roadway
w th a garden hose.

Q So then in this industry area, one of
ordinary skill in the art would understand the term
hi gh pressure to start at what range?

A | don't know who the individual is.

Q Wll, you're the expert here today. At what
range would --

A Are you tal king about stripe renoval, or are
you tal ki ng about cl eani ng?

Q " mtal king about being able to renove
coatings with coatings being defined as vul cani zed
rubber on airport runways, epoxy coatings, line

stripes, things that are found on roadways.

A So the 116 patent is a cleaning machine. So
| wouldn't say a coating is a vul canized rubber. It
could be, but that's not limted to that. It could be

dirt and grime, you know, and any substance that's
spread over a surfaces is how | would describe a
coating. So if it's a softer coating, you' d use a
| oner pressure. If it's a harder coating, you' d use a
hi gher pressure.

Q Ckay.

A But you're specifically tal king about stripe
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renmoval only. And if you're only tal king about stripe
renmoval, then you're going to need to use in that case
hi gher pressure.

Q When you read the 116 patent, do you recal
that patent discloses that the ranges of high pressure

they're tal king about is 25,000 to 40,000 psi?

A | saw that, yes. | read that.
Q Wul d that disclosed range be consistent with
what a person of ordinary skill in the art would

consi der high pressure to be in this area of
t echnol ogy?

A No.

Q So you're a person of ordinary skill in the
art in waterblasting?

A Correct.

Q And in waterblasting, what range woul d you
define high pressure for being able to acconplish |ike,
for exanple, in your 905 patent being able to renove
all the disclosed coatings, pavenent and runway rubber?

MR. PFEI FER  (Obj ection; asked and answered.
THE WTNESS: |'mnot including pulverized
asphalt for renoval because that's not the intent.
Pai nt renoval, rubber renoval, thermal plastic tape and
curing conpound, if you're just tal king about those

five, those five specific applications, but it's not
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limted to that. It's much broader than that. Then,
again, the pressures could be 15,000 psi to 40,000 psi.
But if you go on to read, it talks -- but this patent
I s broader based. So if you go on to read, you know,
debris, there's other itens that are |listed here that
are being cl eaned, and, again, you would use a | ow
pressure. So if you're cleaning grease or grine off a
runway, you're going to run very |ow pressures, stil
hi gh pressure, but |ower pressures.
BY MR COHEN:

Q Well, so in your declaration here, fromthe
end of Page 10 and then the top of Page 11, the 116
patent while titled stripe renoval system doesn't claim
a system desi gned specifically for the renoval of paint
stripes. And then you go on to say rather the clai ned
systemis sinply a cleaning system Wthout providing
any quantitative limts or ranges on the qualitative
hi gh, a POSA woul d understand that the clainmed system
I s any cl eaning system enploying a pressure higher than
at nospheri c pressure.

You testified earlier that you are famliar
with the range disclosed in the 116 patent of 25,000 to
40,000 psi. Wiy did you not account for that in your
opinion? You claimin your opinion that the 116 patent

doesn't claima system design specifically for the
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renoval of paint stripes. |f a machine was built based
on the 116 patent disclosure, would a punp that
operated in a range of upwards of 25,000 to 40,000 psi,
woul d that be sufficient to renove paint stripes?

MR, PFEI FER  (Cbjection; form

THE WTNESS: No. You can renpve stripes at
| oner pressures than that as well.
BY MR COHEN:

Q In that disclosed range, would you be able to
renmove the epoxy coatings we were tal king about?

A Yes.

Q And the vul cani zed runway rubber?

A Yes. But again it's a cleaning system so
there's other applications other than just rubber and
paint. It's a cleaning machine. So it's taking all
different types of different coatings off.

Q So if a machine is built based on what's
disclosed in the 116 patent, that, for exanple, has a
punp that discharges sonewhere in the range of 25,000
to 40,000 psi, what applications other than renoving
coatings that we've been tal king about all norning from
roadways and vul cani zed rubber on airport runways woul d
t hat be enpl oyed to cl ean?

A | mentioned also that, you know, you're

cleaning dirt and grine off roads. You're preparing

Veritext Legal Solutions
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stripes for restriping application which would all be
at |l ower pressures. You're cleaning asphalt to create
nore friction on a road. You know, there's a whole
multitude. And that's the interesting thing with high
pressure water as a cleaning systemis people use these
machi nes for |ots of applications throughout the

world. And so the applications are very broad.

Q So would it be fair to say that a person of
ordinary skill in the art, if they were given the task
of cleaning dirt off of the road would not enploy a
system di sclosed in the 116 patent punping at 40, 000
psi ?

A They woul d not.

Q So how do you justify your opinion here
rather the clained systemis sinply a cleaning system
when you're referring to the 116 patent?

A | didn't make that determ nation. That's
what it says in 116, that it's a cleaning system

Q That cleans and, for exanple -- | nmean is it
correct to say that renoving the airport rubber is not
cleaning off the airport? | nean would a person of
ordinary skill in the art dispute that
characterization?

A Can | see the 116 patent?

MR, PFEI FER  You haven't been provided with
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t hat .

THE W TNESS: What's that?

MR. PFEI FER. You were never provided a copy
of that.

THE WTNESS: Can | see the 116 patent.

MR, COHEN: Do you have a copy of it?
BY MR COHEN:

Q | mean |'m asking you what's in your

decl ar ati on.

A

it is a cleaning system That's the way it's defined,

you know, fromthe clains that | reviewed, which was 1
through 6 and 10. It's a cleaning system

MR, MCHALE: Here's the patent. Here's a
clean copy. Well, actually this is not.

I"'mnot intending to make this an exhibit.

with a clean copy. | think I have an extra one here.

break for

Page 72

"' msaying that, you know, ny recollection is

MR COHEN: | don't have a clean copy here.

MR, LYTVYN. | could probably provide you

MR, COHEN: Ckay.

MR LYTVYN. So this is exhibit --

MR. PFEIFER Do you want to take a | ook at

MR. LYTVYN. Yeah. And we would like to

unch, if that's fine.
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MR, PFEIFER. Do we have a question pendi ng?

MR. COHEN: He wanted to review the 116
patent, but, yes.

THE WTNESS: This tal ks about the field of
the invention, and the invention relates to the field
of hi gh pressure cleaning devices for highways,
runways, parking decks and other hard surfaces. So
It's a cleaning device.

BY MR COHEN:

Q Ckay. And if you're one of ordinary skill in
the art in this field, you're saying other hard
surfaces refers to anything under the sun? |Is that
your testinony?

A |"msaying if it can support the vehicle and

a tractor, then it's considered a hard surface.

Q Ckay.
A We're not broad reaching here. | nean we're
trying to -- we are broad reaching, but it's a cleaning

device. One of the things that it does is it cleans

stripes --
Q Ri ght .
A -- or renoves stripes or cleans stripes.

Q So here's nmy next question. W're talking in
the field of invention which you just read. W're

t al ki ng about cl eani ng hi ghways, runways and par ki ng
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decks. And then the sunmary of the present invention
in colum 2 says briefly discloses a cleaning system
for renmoving coatings froma hard surface by a high
pressure liquid. Do you see that? So isn't it true
t hat soneone of ordinary skill in the art in this
field --

A Where are you now?

Q ["'min the summary of the invention, colum
2.

A Ckay.

Q -- where further going on --

A | nmean sone of the prior art that | reviewed

was the NLB system which does the sane thing. So
there's prior art out there that we | ooked at and |
| ooked at that does the sane thing.
Q So going fromwhat you read the field of the

I nvention to the summary of the present invention,
woul d you agree that we're tal king about renoving the
coatings that are being renoved are in this field that
you're an expert in, that your patent as well discloses
coating renoval s?

MR, PFEI FER  (Cbjection; form

THE W TNESS:  No.
BY MR COHEN:

Q So one of ordinary skill in the art in your
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I ndustry woul dn't understand that this is -- that this
patent is for renoving vul cani zed rubber and coati ngs

that are on runways?

A | think it does that, but it does other
things as well. There's other applications for that
machi ne.

Q And then let nme --

A It says briefly disclose the cleaning system
for renmoving coatings froma hard surface by high
pressure liquid. So it's broad based. It's renoving a
coating, you know, any substance or foreign matter over

a surface, you know, with a pressure liquid. So it's

nore broad. It's nuch broader than just stripe
renoval .

Q Ckay.

A It can do nore than just stripe renoval.

It's a cleaning systemas is sone of the other prior
art that's out there. Those are cleaning systens. You
know, Jones has a cleaning system C enons has a
cl eaning system There's a |lot of cleaning systens out
there that are conmonly known.

Q But we're tal king about the 116 patent right
now. And we're tal king about your opinion on how one
of ordinary skill in the art woul d determ ne hi ghway

pressure i s anything above atnospheric. And further in
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your declaration, we're back to tal king about -- you
said the 116 patent while titled stripe renoval system
doesn't claima system designed specifically for the
renmoval of paint stripes. Rather the clainmed systemis
sinply a cleaning system So in the 116 patent, | want

to direct you to colum 3.

A Ckay.

Q And at line 57 in colum 1.

A Yeah, | am

Q Do you see it says the trailer of 177

A Col uim 56, you sai d?

Q I"'min the detail ed description of the --

A Okay. Over here. Al right. Wat nunber?
Q Line 56 or 57 is the paragraph.

A kay. | see it.

Q It starts out trailer of 17.

A Yes, | see it.

Q The trailer 17 is renovably attached to the

prime nover through a conventional trailer hitch.
Mounted on the bed 22 of the trailer is a high pressure
fluid punp greater than 25 to 40,000 psi and from2 to
15 gal l ons per m nute.

A Ckay.

Q That's not in your definition of high

pressure.
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MR PFEI FER. (bjection; form

THE WTNESS: Sure, it is. It's above
at nospheri c pressure.
BY MR COHEN:

Q kay. So if one of ordinary skill in the art
was asked to renove vul cani zed rubber froman airport
runway, could they acconplish that with the discl osures
in the 116 patent?

A State the question again, please.

Q If a person of ordinary skill in the art was
tasked to acconplish one of the objectives disclosed in
this stripe renoval system --

A Whi ch of --

Q -- which is the 116 patent --

A Ri ght. Wich objective? Wich objective

speci fically.

Q well, if, for exanple, we're tal king about
removi ng coatings -- or strike that question. Let ne
ask you this way. |If one of ordinary skill in the art
were to read the 116 patent, and in colum 3, |ine 57,

it says, Oh, the high pressure fluid punp is in a range
of 25 to 40,000 psi and punps at 2 to 15 gall ons per

m nute. \What applications other than renoving the
coatings and airport vul cani zed rubber applications

woul d that person of ordinary skill in the art use this
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sort of machine for?

MR, PFEI FER. (bjection; form

THE W TNESS: For cl eaning, cleaning stripes,
for roughening of -- the cleaning of grease and grine
of f runways or highways. You know, there's a whole
mul ti tude of applications beyond the limted
applications that you're speaking of. Those are very
limted, very concise.
BY MR COHEN:

Q So --

A But it's nmuch broader based because it's a
cleaning system It can do a lot of different things,
which is good. That's the way they intended it to be,
so they could use it for a nultitude of applications,
which is the way the system sol d.

Q So as a technical expert, what would you use
to clean with a punp discharging at 2 to 15 gal |l ons per
a mnute at 40,000 psi?

A You asked nme that question earlier, and I
said thermal plastic or epoxy stripes.

Q Are you famliar with what sort of nozzles
you woul d need to punp that pressure at that vol une?

MR PFEI FER. (bjection; form
THE WTNESS: Wat type of nozzles?
BY MR COHEN:
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Q Yes.

A Specifically what do you nean by what type of
nozzl es?

Q | mean how woul d a nozzl es have to be specked
to handl e 40,000 psi at let's say 3 gallons per mnute
di scharge? What would the characteristics of it have
to be?

MR PFEI FER. (bjection; form
THE WTNESS: At 40, 000 psi?
BY MR COHEN:

Q Yeah.

A They' re made of stainless steel.

Q Okay. Do you know what di aneter the nozzles
woul d be?

A There's all different sizes. There are all
different sizes. There's a whole nultitude of
di fferent sizes.

Q Well, | nmean if you were going to build a
cl eaning systemthat included the vacuumtank that's
di scl osed in your 905 patent to vacuumup the different
debris including pulverized asphalt, and you had a punp
on there that punped at 40,000 psi at 3 gallons per
m nute, what size nozzle would you put --

MR. PFEI FER  (Obj ection --
BY MR COHEN:
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Q -- woul d you connect to the discharge of that
punp?
THE WTNESS: It depends on how -- what's
t hat now?
MR, PFEI FER  (Cbjection; form
THE WTNESS: It depends on how nmany jets.
nmean there could be a whole nultitude of how many jets
do you want over how wi de of a nozzle bar, and there's
alot of different -- that's a very broad questi on.
You know, it depends on how wi de your bar is and how
many jets you want.
BY MR COHEN:
Q Let's just say one jet just to keep it
sinple. So you're going to put one jet on the
di scharge of a 40,000 psi punp punping at 3 gallons a
m nut e, what dianmeter nozzle would you put on that
di schar ge?
A | don't know. | don't know what the size of
it is.
Q Do you know what exit velocity out of that
nozzle it would be?
MR, PFEI FER  (Cbjection; form
BY MR COHEN; .
Q Isn't it true that you would have to size

t hat nozzl e based on exit velocities?
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A You woul d have to size the nozzle to neet the
obj ective of what you're trying to do. So you would
size the orifice to the specific application that you
want .

Q So have you ever built a truck that has a
punp on it that discharges at 40,000 psi?

A Yes.

MR PFEI FER.  (bj ecti on.
BY MR COHEN:

Q And at what gallons per mnute does it
di schar ge?

A At various different flow rates.

Q Just give ne an exanple of one. Is it in the

range of 2 to 15 gall ons?

A State the question one nore tine.

Q Have you ever built a nmachi ne at your conpany
Bl asters, Inc., in your capacity as the president --

A Uh- huh.

Q -- you've also stated in your declaration

that you're a technical expert. So have you ever built
a machine that has a punp on it that punps at 40, 000
psi in the range of 2 to 15 gallons per m nute?

MR PFEI FER: (bjection; relevance.

THE WTNESS: Have | ever built a machine

| i ke that, sure.
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BY MR COHEN:

Q And was that machi ne used to renpove coatings
i n runway vul cani zed rubber?

A That's one of the applications it could have
been used for.

Q And in this machine in your mind that |I'm
aski ng you about, how many nozzl es does it have?

MR PFEI FER: (bjection; relevance.

THE WTNESS: It's a polarity of nozzles. |
nmean there's no answer. There's no specific answer to
that. It depends on, you know, what you're trying to
do and how many jets there's going to be.

BY MR COHEN:

Q So when you build this nmachi ne, how do you
deci de how many nozzles will be on it?

A You | ook at the application. You decide how
w de you want it to be, you know, what the objective
I's, what you're trying to acconpli sh.

Q So give ne a specific exanple of a machine
that you've built that has 40,000 psi on it that punps
in arange of 2 to 15 gallons per mnute. How many
nozzl es are on that?

MR PFEI FER:. (bjection; form objection;
rel evance.

THE WTNESS: | nean anywhere from you know,
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a single jet to, you know, 24 jets, you know, sonewhere
in that range, you know, or nore.
BY MR COHEN:

Q kay. So let's say a single jet system Are
you aware of what the dianeter of that nozzle orifice
woul d be?

A No.

Q How about the 24 systenf

A It depends on how many gallons. You gave ne
a broad scope of how many gallons a mnute, and again
how many gallons a mnute, how wi de the bar is, how
many jets, all that determ ne the nozzle size.

Q Ckay.

A There's nozzle charts. | nmean it's pretty
I n-depth what you're asking nme. So there's nozzle
charts that people, you know, people of skill, you
know, of ordinary skill in the art would have to use.
They' d have to use a chart because it's very technical.

Q So just generally, are we tal king that
nozzles in this application of gallons per mnute rate
of 2 to 15 gallons would be below an inch? Is it fair

t hat sonme of these nozzles could be --

A Bel ow an inch in dianeter?
Q Yes.
A Yes.
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Q Soit's well below. If we're talking
t housandth of an inch for this sort of application, is
t hat how sonebody with ordinary skill in the art would
size an orifice for one of these nozzles?

A Dependi ng on what pressure and flow they're
using, it could be a thousandth of an inch, yes, within
a thousandth of an inch.

Q And are you aware of what the exit velocities
are at these high pressures of 40,000 at, you know,

3 or 4 gallons per mnute, or | should say just the
range of 2 to 15 gallons per mnute with, you know, an
orifice that's in the thousandth range?

A No, | don't know the exact nunmber. | nean |
could get back to you on that, you know, that speed,
that nock rating of what it is when it exits.

Q And woul d you agree that that would be vastly
different than a sinple cleaning systemlike a power
washer or a street sweeper?

A Wul d what be different, the jet be
different?

Q Wuld the requirenents? | nean with a
cl eaning punp that has a 40,000 psi punp on it that's
punping at let's say 5 gallons per mnute going to a
nozzle --

A Al right.
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Q -- let's just say one nozzles at 3 thousandth
of an inch?

A It would be a sinple exchange. | nean it
woul d be a sinple exchange of hoses and jets. The
hi gher pressure you run --

Q That's not what |'m asking you. [|'m asking
you woul d one of ordinary skill in the art take that
machi ne and clean |ike a football field, for exanple,
turf?

A They would throttle the machi ne down and
clean it at a | ower pressure. Yeah, the jet could be
used.

Q So an expert in this field of art, if they
wanted to -- if they were tasked with buying a machine
for cleaning AstroTurf at a sporting conplex would
scope out a punp at 40,000 psi and just throttle it
down, that's your expert opinion?

A It could be used for that application. It
coul d be used for that application by throttling it
down. But, you know, if you want to go up in pressure,
you need to, you know, handl e the hoses and, you know,
t he whol e system -- not the whole system But you
woul d sinply change the hoses and potentially the head
to do a different pressure. It would be an exchange of

comonly known parts and conponents that are out there
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I n kind of a rearrangenent of howto do it to
acconplish the objective.

Q Your expert declaration on Page 1 goes on to
say -- I"'mstill within paragraph 18 -- you opine
W thout providing any quantitative limts or ranges on
the qualitative term high, a POSA woul d understand the
clainmed systemis any cleani ng system enpl oyi hg a
pressure higher than atnospheric.

Isn't it true when we went over here in
colum 3 of the 116 patent, that there are qualitative
limts and ranges on how the disclosed nmachine in the
116 patent operates?

MR, PFEI FER  (Cbjection; form
BY MR COHEN:

Q So isn't that line in your declaration
Il ncorrect?
MR, PFEI FER. (bjection; form
THE WTNESS: No. It's correct. It's

accur at e.
BY MR COHEN:
Q A person of ordinary skill in the art

woul dn't understand that the renoval of coatings in
conjunction with -- if you go higher in colum 3 to
line 45, it says the sunp 14 is connected to the vacuum

punp by hose 16. The intake of a high power vacuum
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punp capabl e of approximtely 1100 cubic feet per
mnute is connected to the vacuumtank. |[Is that
drawing a lot of vacuumin your technical expertise?

A No. It's a high power vacuum

Q So we're tal king about a high power vacuum
and we're tal king about a high pressure --

A Tell me where you are, please.

Q ["'min colum 3 right here. And |I'm]ooking
at where 45 is and goi ng down.

A Ckay. 1've got it.

Q Anot her conponent of this is we're talking
about a vacuum systemthat's pulling a vacuum at 1100

cubic feet per m nute?

A Yeah. |It's a high power vacuum correct.

Q So one of ordinary --

A But it's just an exanple though. [It's not a,
you know, qualifying definition. | nmean it's not a

limting definition. You know, it's an exanpl e of what
could be used. And high power is just anything above,
you know, normal strength or capacity. That's the way
| understand high power to be.
Q So you're disputing that this is qualitative
limt arranges disclosed in the patent?
MR, PFEI FER. (bjection; form

THE WTNESS: |'msaying it's an exanpl e of
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what coul d be used.

BY MR COHEN:

kay. So it's a range --
It says approximately.
It's a range --

It says approxinately.

-- of what can be used?

> O » O » O

It says approxi mately.

Q Right. So you're tal king approximately
1100 cubic feet per mnute. Wuld sonebody of ordinary
skill in the art think the range of there goes all the
way down to a household Dust Buster? Isn't it true
that there are disclosures of quantitative ranges al
t hroughout this patent?

A NLB uses a vacuumthat 1,000. So | would say
1,000 CFMis approxi mately the sane, you know, range,
If you wll, qualitative to 1100 CFM So NLB, which is
prior art, referenced them M statenent basically is
wi thin range of 1100. NLB uses a vacuumthat's 1, 000.

Q And they use a punp that's 40,000 psi;
correct?

A Up to 40,000 psi.

Q And you're representing that NLB i s anot her
conpetitor in the market in the field of the invention

that we're tal king about?
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MR, PFEI FER. (bj ection; scope; objection;
rel evance.

THE WTNESS:. Are they another conpetitor?
BY MR COHEN

Q Are they a conpetitor of yours?
A Conpetitor of whose?

Q O yours?

A Yes.

Q

Ckay. And are they --

A They're a conpetitor of Waterbl asting
Technol ogi es as wel | .

Q And the machines that they build, the punps
are in this sane field of art that you' re an expert in?

A They are al so cl eani ng machi nes, but one of
the things they do is stripe renoval.

Q kay. So that wasn't exactly ny question.
But, you know, we're tal king about 1100 cubic feet per
m nut e.

A Ri ght.

Q And you say, well, NLB discloses that, that
sonmebody in this industry who is a conpetitor who |
assune they have people of ordinary skill in the art
that work for them designing?

A | woul d assune so.

Q And, you know, we tal ked about a range of
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25 to 40,000 psi, and you say, well, NLB has a punp
li ke that that's out there.
MR, PFEI FER  (Objection; testifying.
BY MR COHEN:
Q Not ny question. M question is those are
guantitative limts. Wen | nentioned quantitative
limts, you give me an exanple. I'msaying isn't it

true that those limts are disclosed in the 116 patent?

A They are disclosed as an exanple. The
pressure are an exanple. It's not alimting
definition. It's an exanple.

Q In your expert opinion here, it says that

Wi t hout providing any quantitative limts or ranges, a
POSA woul dn't understand reading the 116 patent in its
entirety. There are disclosed limts. That statenent
I's incorrect; right?

A No.

Q So did you consider the disclosures that we

previ ously discussed here in colum 3 in --

A It's an exanpl e.

Q -- deriving your opinion?

A It's an exanple. It's not a limting
definition. It's an exanple. And there is prior art
out there that is run at that pressure of -- well, in

this case, the high power of the vacuum
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Q In terns of high pressure, why would a person
of skill in the art, in the technol ogy area that the
116 patent is directed to, believe that high pressure
could be any limt or any range over atnospheric?

A Wiy woul d t hey?

Q Yes. Like you're a technical expert. Wy

did you not note the disclosed ranges in the 116

pat ent ?
A Because it's a cl eaning machi ne and | ower
pressures -- nuch | ower pressures can be used.

Q Did you wite paragraph 18 of your
decl arati on?

A It's was a coll aborative effort. | was
involved init, yes.

Q Al'l the technical contributions or om ssions
in this case were contributed by you solely?

A No. It was a collaborative effort with
nysel f and our attorneys.

Q So as a technical expert, you would not
understand that the disclosed operating pressures of
the device disclosed in the 116 patent are in the range
of 25 to 40,000 psi?

A No, because it's a cleaning machine. So lots
of cleaning is done at a |esser pressure than 25, 000.

Q Are you famliar with the termfile history?

Veritext Legal Solutions
800-726-7007 305-376-8800



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 92

A File history?

Q Yeah, when a patent is prosecuted --

A I s there other |anguage for that?

Q | nmean that's the termof art. So any office

actions, responses by the patent owner would all go in
afile, and that is the file history. Are you famliar
with that?

A |'"ve heard the term | didn't review it
before we sat down today.

Q Did you review it before you authored your
expert declaration?

A | reviewed it, but | didn't -- | don't think
| went into -- | didn't deemit as relevant. It didn't
seem rel evant.

Q Did you review the file history for any
adm ssions or disclosures of |imts or ranges or
di scussions of the operation of the disclosed clains in
the 116 patent?

A No.

Q If there was disclosures in the file history,
woul d you agree that reviewi ng those woul d be inportant
in deriving an opi nion?

A No, | wouldn't.

Q Why not ?

A | just didn't -- it didn't seemrel evant, and

Veritext Legal Solutions

800-726-7007 305-376-8800




© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 93

so it wouldn't have changed ny position in the
decl arati on.

Q Are you aware that any adm ssions or
di sclosures in a file history are rel evant?

A | guess it's a case by case.

Q Vell, | mean |'masking what's your
under st andi ng of that?

A | guess they could be rel evant.

Q Oh, is it your understanding that they are?

A They coul d be.

Q Well, if they could be, then why did you not
review the file history init's entirety for these sort
of details?

A | nean | wote as the, you know -- we wote
the declaration. | wote the declaration. W
presented it, and, you know, the petition, and
basically we noved forward. | |ooked at a few, you
know, of these. | |ooked at the declaration, reviewd
it afewtines and cane in today. | wote it, so | was
famliar with it, so | didn't have to prepare nuch.

Q W tal ked about at the beginning of this
cross-exam nation, in your declaration, you' re holding
yourself out as a technical expert, and | said aren't
you an interested technical expert, and you said no. |

renmoved the bias fromthis in nmy evaluation. Now, here
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we're tal king about the file history, and we're tal king
about quantitative limts that are included both in the
patent and in the file history, and you didn't review
the file history.

MR. PFEI FER  Cbj ection; testinony.

THE WTNESS: | reviewed the patent, the 116
patent. And | reviewed, you know, this patent, the 116
patent and basically clains 1 through -- and that's how
| prepared nyself, 1 through 6 and cl ai m 10.
BY MR COHEN:

Q So then your decl aration here about not

provi ding any quantitative limts has flaws to it since
you di d not consider everything that relates to the
those quantitative limts or ranges?

MR PFEI FER: (bjection; testinony.

THE WTNESS: M decl aration was ny
decl arati on.
BY MR COHEN:
| nmean you're an interested w tness?
Yes.

You're an interested technical expert?

> O >» O

Yes.
Q And |I'm asking you, did you review materials
that are relevant to your opinion?

A Yes.
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Q And so you reviewed the file history of the
116 patent in its entirety?

A | said | looked at it. | said | reviewed it,
and that was it. And | said it didn't seemrelevant to
ny statenment in the declaration.

Q So did you read anything in the file history
about quantitative limts on punp pressure, for
exanpl e?

A In the patent, it tal ked about -- | think it
tal ked about 25,000 to 40,000 psi. | wasn't trying --
we weren't trying to beat the patent, or, you know,
that wasn't the goal was to beat the patent of
Wat er bl asti ng Technol ogi es. The goal was to build the
best system available. So we | ooked at the prior art,
and we | ooked at, you know, commonly known conponents
that are on the market and rearrangenent, and we built

what we perceived to be the best system

Q You're not answering my question. [|'m asking
you, you're building an expert opinion here. |I'm
saying -- and you testified that maybe sone of the file

history was irrelevant. And |'m asking you, did you
read anything in the file history related to
guantitative limts or ranges because your expert
opinion here is that the 116 patent and the rel ated

di scl osures do not provide any quantitative l[imts or
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ranges. So if that file history disclosed quantitative
limts or ranges, isn't it possible that this whole
opi nion here in incorrect or inconplete?

MR, PFEIFER  (Cbjection; form

THE WTNESS: W saw it as an exanple and not
alimting definitionis the way we saw it.
BY MR COHEN:

Q So you keep saying we, and |'m asking you a
speci fic question about your expert declaration. So in
ternms of how you evaluated quantitative limts or
ranges, did you evaluate any quantitative limts or
ranges related to the 116 patent outside of the
physi cal patent itself?

A | reviewed it but didn't see it -- | didn't
deemit as relevant.

Q So the answer is yes, that did you notice in
office action, for exanple, that the patent owner's

representative tal ked about qualitative limts or

ranges?

A | don't recall that, no.

Q You don't recall? You don't recall if you
read it, or you don't recall if you nade the decision

to include it in your opinion?
A | don't recall -- | don't recall what the

gqualitative limts were.
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Q Wul d you agree that for a technical expert's
opinion to be objective, all the facts and
ci rcunst ances should be included in an opinion?

A It was a broad-based approach. | nean |
| ooked at a | ot of technical information, so yes.

Q So as a technical expert, do you often review
docunents for accuracy by skinm ng over thenf

A |'"'ma detail ed person.

Q So if you're a detailed person and your
opi ni on says that the 116 patent doesn't provide any
gualitative limts or ranges, wouldn't, for exanple,

di scl osi ng hi gh pressures as 25,000 to 40,000 be a
guantitative limt or range?

A | read it as an exanple, not a limting
definition is the way | understood it. Maybe |
m sunderstood it. You know, naybe | m sunderstood what
It said.

Q So then if you msunderstood it, that is a
gquantitative limt or range?

A | think it was a -- | read it as, you know,
an exanple, not alimting definition, as an exanpl e of
what the pressure that could be used. This is a
cl eaning system It can be run at nuch | esser
pressures than 25,000 psi.

Q That's not ny question. [|'m asking you what
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nmet hod did you derive this opinion? You re saying
t hat --

A As a person of the ordinary skill in the art,
that's how | derived that opinion.

Q Wul d you say a person of ordinary skill in
the art would read the 116 patent and the correspondi ng
file history and say there's no quantitative limts or

ranges related to the term hi gh?

A | would say that it was used as an exanpl e.
And, you know, if you're a person of ordinary skill in
the art, you would know that it can be used -- that

t hat machi ne can be run at nuch | ower pressures for
ot her cl eaning because it's a cleaning nachine for
ot her applications.

Q Ckay. But you chose to pull the term high
pressure out and discuss it in a paragraph by itself.
So high pressure you say is anything above at nospheric
because there's no provided quantitative limts. Isn't
that incorrect? There are quantitative [imts?

A It shows it as an exanple. It states an
exanple in the 116 patent of 25,000 to 40,000 psi, but
t hat was an exanple of where it could be run.

Q And it's also true that those quantitative
limts are not discussed by you at all in your opinion?

A Not in ny declaration.
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MR, PFEIFER. | guess we can break for
| unch. How | ong do you want ?

MR LYTVYN. How nmuch | onger do you guys
anti ci pate goi ng?

MR, COHEN: | don't know. It depends.

MR, LYTVYN. Well, then | guess let's take a
| unch where we can actually get sone food. So maybe an
hour ?

MR. COHEN: That's fine.

(Lunch recess was taken at 12:40 p.m and
returning at 1:35 p.m)

CROSS- EXAM NATI ON ( Cont i nued)
BY MR COHEN:
Q W' re back on the record. Just a question |
m ght have forgotten to ask earlier. Wat's your

financial interest in Blasters, Inc.?

A |"ma partner in the business.

Q And what does that entitle?

A It entitles ownership.

Q What percent ownership do you have?

A My dad just passed away here recently, and

we' re reworking that.
Q Sorry to hear about the passing of your
father. Prior to his passing, what was your percentage

of owner shi p?

Veritext Legal Solutions

800-726-7007 305-376-8800




© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 100

A It was 44 1/ 2 percent.

Q And do you know what your antici pated
ownership m ght be, |I'massum ng subsequent to the
handl i ng of your father's estate?

A It's to be determned. Either a 50/50 or a
mnority ownership

Q But you anticipate the 44 1/2 half to
I ncrease”?

A Potentially, yeah. Yeah. Mbst likely, yes.

Q Ckay. 1'd like to direct your attention to
Page 126 of your declaration in Exhibit Blasters 1009.

A Ckay.

Q Par agraph 23 is tal king about the term
connected to?

A Yes.

Q And then you give an opinion of what the term
connected to nmeans; correct?

A Correct.

Q And that's based on a case, and the case in
your declaration is Pacific Surf Designs, Inc., versus
SurfWaves, Limted and the citation for that is
2017 WL 506465, and it's the Patent Trial and Appeal
Board, 2017, (citations and quotations omtted). So
you revi ewed that case?

A Yes.
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Q And what is that case about?

A | don't recall right at this point.

Q Do you recall the case being a patent case?

A | have reviewed a lot of different things. |
don't recall that one. | nmean | understand connected

to, you know, directly or indirectly in length, but I
don't recall the specifics of that case.

Q You don't recall the specifics because you
didn't read the case, because you forgot what the case
said? You don't recall because this is not sonething
you contributed to your expert declaration? | nean
what is the root of your confusion?

A | just don't recall it. | reviewed it, but |
don't recall the basis of that. | reviewed a | ot of
different information.

Q Do you recall -- assumng this is a patent
case, do you have any reason to dispute that this
wasn't involving a patent?

A No.

Q Do you recall if the patent at issue in this
case had anything to do or was related to the field of
i nvention that the 116 patent was directed to?

A | think it had sonme rel evance. That's why I
referenced it.

Q So what's your basis for comng up with this
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opi ni on?

MR, PFEI FER. (bjection; form

THE WTNESS: | nean, you know, connected to,
you know, is an articulated link. | nean different
ternms have sone simlarity like that. | don't recal
that case specifically. So | can't respond. | don't
r emenber .

BY MR COHEN

Q So as you testify here today, you don't
remenber the basis for your opinion of the term
connected to?

A Can you reference that case for ne? Can you

show that to me? Do you have it?

Q | don't have it handy. |'masking you if you
read it. It's your opinion.
A | read it, but I don't have it. | don't

recall what it said.
Q Was this related to cl eaning apparatuses that

had hi gh pressure punps on them high vacuum pressures,

or is it sone other patent-related case -- unrel ated
case?

A | think it was unrelated. | think it had
rel evance to this application or, you know, | woul dn't

have referenced it.

Q Rel evance based on what ?
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A It had sone conmonality.

Q And what is that commonality?

A | don't recall. | don't recall that specific
case.

Q kay. And you don't recall any facts and
ci rcunstances of that case?

A | don't. For some reason, |'m having a bl ank
on that case.

Q Do you recall why there's no description in
your opinion on what this termneans related to that
case?

A | don't recall, no.

Q Do you recall making a determ nation of what

formed this part of your opinion?

A | just don't recall that specific case, so
no, | don't have a response for you.

Q So that's a case you cited. So aside from
the case cited, which you don't seemto recall, what's

the basis for your opinion as it is articulated here
t oday?

A | just don't recall the case. | nean | just
don't recall that case. | nean this was done -- this
decl aration was done a long tine ago. A lot has
happened since then. | don't recall that particular

case. | can't respond. | don't want to tell you
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sonething that's incorrect.

Q Well, I'd like you to tell nme sonething that
Is correct, and |'m asking you what's the basis for
this opinion. So let ne ask you this way. Wen you're
sayi ng connected to in this art area --

A Connect to is, you know, an articul ating
link. It could be a pin. Basically it's different.
It's different connection points where you join two
conponents which allows novenent. So there's a pin.
There's horizontal novenent. There's verti cal
novenent. There's pins that allow as the connection
points and links, and it allows articulation of the
head.

Q And that's another termthat you propose for
construction, which I believe is consistent with what
you just testified to, which is in that paragraph. And
| don't take issue wth that at this point. M
specific question |I'm asking you is you have a
definition here tal king about directly or indirectly
joined. So how would conponents in the field of high
pressure water cleaning devices be indirectly joined?

MR, PFEI FER  (Cbjection; form
THE WTNESS: How they're indirectly
connected is basically froma -- you have |like a

vacuum You have a vacuum power unit that connects to
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t he vacuum debris box indirectly. The hose goes from
the top all the way out to the head of the utility
tractor. So it's indirectly connected. So it goes
fromthe vacuum power unit indirectly to the vacuum
debris box. Fromthe vacuum debris box, the hose goes
out and goes to the head of that of the tractor. So
it's an indirect connection. So a direct connection
woul d be Iike the high pressure hose. It goes fromthe
punp directly to the head of the tractor. So that's
the difference between indirectly connected and
directly connected.

BY MR COHEN:

Q But you woul d agree that your exanple of a
punpi ng system the entire systemis connected fromthe
punp to the discharge nozzle --

MR, PFEI FER. (bjection; form
BY MR COHEN:

Q -- or the vacuum punp is connected fromthe
suction head all the way through to the vacuum tank?

A You said through the system Ckay. So one
guestion at a tinme. So the high pressure punp. From
the high pressure punp, the hose travels to the head of
the tractor. So fromthe truck side, the high pressure
punp has a hose. The hose goes to the head of the

tractor. On the vacuum power unit, the vacuum hose
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goes to the tank, and fromthe vacuumtank is an
addi ti onal hose that goes down to that of the tractor.

Q Ckay.

A And so that's the difference between
indirectly and directly connected. So it's two
conponent s bei ng connect ed.

Q And you agree that that is not articulated in
your opinion, the explanation, the explanation you just
testified to?

MR, PFEI FER. (bjection; form

THE WTNESS: It just states connected, an
i ndirect connection or a direct connection. That's
what | subm tted.
BY MR COHEN:

Q Right. And you just testified to a nore
detai |l ed explanation of what indirect is. And | asked
you yes or no, is it correct that that explanation did

not make it into your declaration of what you testified

to.
A What | just said? Wiat | just said --
Q Yeah.
A -- about the vacuum - -
Q Yes
A -- and the high pressure?
Q Yes.
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No, it was not.

Ckay.

> O >

It wasn't there, no.
Q And you cite to an indirect connection
definition froma case that you don't recall the

details of?

A Correct, | don't recall the details of that
case.

Q So did you review your declaration prior to
t oday?

A | did.

Q And you did not review any of the cites here
such as this case of Pacific Surf Designs?

A | reviewed the declaration a fewtinmes to
prepare nyself for today. | wote it, and | just don't
recall what Surf Designs versus SurfWwves, what that
case i s about.

Q So in preparation for being asked a question
about indirect connections, is it fair to say that you
didn't prepare to answer that question today?

MR, PFEI FER  (Cbjection; form

THE WTNESS: | wouldn't say | didn't
prepare. | did prepare, and | just can't respond to
t hat case.

BY MR COHEN
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Q All right. Myving along to your declaration
here, on Page 13, nunbered paragraph 27 is in quotes,
hi gh power vacuum punp, and underneath that, nunber 28
nunber ed paragraph, which goes onto Page 14, the second
to the | ast sentence on Page 14 of paragraph 28, and we
started -- you alluded to this before the |unchtine
break when we were tal king about the 116 patent. In
your opinion here, you said the clains of the 116
patent do not inpose any nunerical ranges or other
guantitative limtations on the qualitative term high
power. Thus the term hi gh power vacuum punp shoul d be
construed as a vacuum punp capable of renoving liquid
and substances froma surface and conveying themto the
vacuum tank. Now, we established earlier, correct, on
the record that you did not reviewthe file history of
the 116 patent; correct?

MR, PFEI FER. (bjection; form
THE WTNESS: State the question again
BY MR COHEN:

Q The question is you testified earlier that
you did not reviewthe file history of the 116
patent --

MR PFEI FER. (bjection; form
BY MR COHEN:

Q -- in preparing your declaration?
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A | said | reviewed it. | reviewed it, and
basically it didn't seemrelevant to this, to what
we' re tal king about today.

Q Right. And then earlier you had nentioned
NLB for disclosures of a high pressure punp as well as
a high power vacuum punp. And again |I'mgoing to
direct your attention to the 116 patent, columm 3,
starting at line 45 in colum 1 -- excuse ne -- colum
3, where it says the sunp is connected to the vacuum
punp by hose 16. The intake of a high power vacuum
punp capabl e of approximately 1100 CFM cubic feet per
m nute, is connected to the vacuumtank.

You wote in your declaration that the 116
pat ent doesn't inpose any other nunerical ranges or
other qualitative limtations -- excuse ne --
guantitative limtations for a person of ordinary skill
in the art to consider. |Isn't that a quantitative
limtation?

MR. PFEIFER  Objection; form

THE WTNESS: It's an exanple. It's not
defining in ny opinion. It's an exanple of what could
be used. And, yes, the NLB patent -- excuse nme -- the
NLB prior art used 1,000 psi. So it's an exanple.
It's not a defining -- | said it earlier value. 1It's

not a defining val ue.
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BY MR COHEN.

Q So is this part of your declaration
I naccurate as well, that the 116 patent does not i npose
any numerical ranges?

MR, PFEIFER  Cbjection; form

THE WTNESS: | see it as an exanple, just
nmerely an exanpl e.
BY MR COHEN:

Q So there's no discussion in your proposed
definition of a high power vacuum punp about the
guantitative limtations that are disclosed in the
detail ed description of the invention in the 116
pat ent ?

MR, PFEIFER  Cbjection; form

THE W TNESS: You nean the quantitative
val ues of 1100 CFwW?
BY MR COHEN:

Q Yes.

A No, it doesn't state that.

Q So you don't consider that -- so one of
ordinary skill in the art wouldn't consider a high
power vacuum punp di scl osed approximately 1100 cubic
feet per mnute as a range of high pressure punps?

MR, PFEI FER. (bjection, form
THE WTNESS: | nean high power, it's -- you
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know, anythi ng above hi gh power is anything above
normal capacity and normal strength is the way that |

interpreted that's, and that's the opinion that |

gave.
BY MR COHEN:

Q So what's nornmal strength?

A | nmean, you know, there's lots of different

vacuuns with lots of different capability. So, you
know, 1100 CFMis an exanple of what -- it's limting.
You know, it's an exanple of what -- it's not a
defining limtation. And basically, you know, if 1,000
CFM was used in the prior art by NLB, that's what they
used for stripe renoval. This is a cleaning systemin
clains 1 through 6 and claim 10, the ones we're talking
about here. Al 7 of those clains, 1 through 6 and 10
all start with a cleaning system
And ny interpretation and opinion in ny

decl aration was stated that -- yeah, it says 1100 CFM
but as a cl eaning system high power is anything above
normal strength and capacity. And | didn't interpret
it, and ny opinion was stated so that | didn't see it
i mportant to get into the specifics. And if you want
to get into the specifics, NLB does specifically state
in their prior art, that 1,000 CFM was used.

Q And again that's not ny question. You are
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testifying to your opinion on obviousness ahead of ny
questions, and it's not ny question. You testified at
the very beginning of this cross-exam nation, that you
renoved the bias, so you could be a technical expert?
A Yes.
Q | ' m aski ng you techni cal questions. You

submtted that you as a technical expert in this field

woul d understand what a person of ordinary skill in the
art would understand. |'m asking you that now Hi gh
pressure, if soneone of ordinary skill in the art is

readi ng the 116 patent where it's tal ki ng about high
power vacuum punps capabl e of approximately 1100 cubic

feet per mnute, is that sonething a person of ordinary

skill in the art would consider high pressure or high
power ?

A Not necessarily.

Q So what woul d one of ordinary skill in the

art consider high power?

A Any vacuum that has capability of negative
pressure to lift water and whatever type of debris
they're trying to lift. That would be high power.

Q So a person of ordinary skill in the art is
readi ng the 116 patent --

A But you're trying toread it that it's just

stripe renoval. This is a cleaning system So when
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you clean different surfaces and cleaning different
materials, it takes less to lift it. So at 1100 CFM
for a stripe renoval machi ne may be needed, but to lift
sonmething that's lesser in required capability, you
woul dn't use a vacuum so hi gh.

Q kay. So in the 116 patent -- and |'m going
to read fromdifferent portions here, and then I'll ask
a question.

A Tell me where you are.

Q We started earlier on colum 1, in the field
of the invention. And in the field of invention, this
invention relates to the field high pressure water
cl eani ng devices for highways, runways, parking decks
and ot her hard surfaces. Then throughout the patent
and to get into the prior art, the prior art talks
about in colum 1, starting at line 52, talking about
NLB nmarkets a high pressure water jet systemfor
renmovi ng paint from pavenent under the nane StarJet.
Are you famliar with that?

A Yes.

Q And if you go into colum 2, we have NLB
Cor poration al so has anot her system nmarket ed under the
mark of Stripedet. Are you famliar with that?

A Yes.

Q That is a self-propelled tractor with a bl ast
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head on the front of the tractor?

A Correct.

Q And then another stripe renoval systemis
mar keted by the Blasters Corporation. |Is that you at
the tinme?

A Yes.

Q And you're famliar obviously with that

devi ce?
A Yes, | am
Q So this patent is an inprovenent on those

devices that's you're famliar with?
MR. PFElI FER oj ection; form

BY MR COHEN:

Q Wul d you agree with that?

A | would not agree with it. | would say that,
you know, this technol ogy of \Waterbl asting
Technol ogies, | would openly say that it is very
simlar to that of the StarJet and Stripedet technol ogy

with striking resenbl ance.

Q So if we're tal king about a person of
ordinary skill in the art reading the 116 patent --

A Ri ght .

Q -- is it fair to say that that person would

have a knowl edge in this area of high pressure coating

renoval s?
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MR PFEI FER. (bjection; form
THE W TNESS: Wbul d have experience and
knowl edge in that of the StarJet and Stripedet and the
Bl asters machi ne?
BY MR COHEN:
Q Yes.
A Potentially.
Q O the least the technol ogy involved in
constructi ng one of those machi nes?
A If they're in the field for four to five
years, they probably would be aware of it, yes.
Q And that's consistent with your opinion of
what a person of ordinary skill in the art is in your

decl arati on?

A Correct.
Q So noving along in colum 2, starting at
line -- about line 23, sunmary of the present

I nvention, and it's starts briefly disclosed is a

cl eaning system for renoving coatings froma hard
surface by high pressure liquid. The system enployes a
liquid reservoir connected to a high pressure punp for
directing ultra high pressure water through a bl ast
head nounted on a self-propelled nobile frame. Okay?
So we're still talking about ultra high pressure

t hr oughout the application.
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MR, PFEI FER. (nbject; testifying.

THE WTNESS: | don't believe they tal ked
about ultra high pressure all the way through the
system
BY MR COHEN:

Q Vell, it's mentioning ultra high pressure,
and |'mjust laying a foundation --

A You said it was nentioned all the way
through. [It's not nentioned all the way through. It's
the first place | believe that it's nentioned.

Q Al right. Wen we go into colum 3, and
again we're down in colum 3, line 57, the trailer 17
is renovably attached to the prinme nover through a
conventional trailer hitch. Munted on the bed of the
trailer is a high pressure fluid punp greater than
25,000 to 40,000 psi and from2 to 5 gallons per
mnute. Wuld a person of ordinary skill in the art
consi der that range ultra high pressure?

A Wul d they consider 25,000 to 40,000 ultra

hi gh pressure?

Q Yes.
A No.
Q So what woul d a person of ordinary skill of

the art according to your declaration define ultra high

pressure?
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A Utra high pressure is 30,000 to 40, 000.

Q Ckay. So how woul d you quantify 25,000 psi?

A | would quantify it all as high pressure
nyself, but | nmean potentially in the industry, you
know, it would be discussed as 30,000 to 40, 000.

Q Ckay.

A But it's all high pressure. Al of it is
consi dered high pressure water. Wen sonebody tal ks
about, you know, this equipnent, it's considered a high
pressure system

Q So one of ordinary skill in the art wouldn't
consider a 1,000 psi systemto be within the range
disclosed in this patent; is that true?

MR, PFEI FER  (Objection; form

THE WTNESS: 1,000 psi would not be
considered ultra high pressure as a person of ordinary
skill in the art.
BY MR COHEN:

Q And the sane question for vacuum | nean
woul d sonebody of ordinary skill in the art consider
sonmething that's drawing 50 cubic feet per mnute
consi dered hi gh power?

A | woul d say they would, yes.

Q So I nmean how | ow do you have to go when

tal ki ng about vacuum punps before it's a | ow power

800-726-7007

Veritext Legal Solutions

305-376-8800



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 118

vacuum punp?

A | don't know what that limtation would be.
| don't know where you would start to say it's a | ow
power vacuum

Q So in your declaration, you say --

A | think we're only tal king about hi gh power
vacuum and we just said it was anythi ng above nornal
or normal capacity or capability is the way |
interpreted it, and that's the opinion | gave was a
hi gh power vacuum was anyt hi ng above, you know, typi cal
nor mal .

Q So what would a person of ordinary skill in
the art consider nornmal ?

A | don't know, 50 CFM 100 CFM

Q And based on reading that patent, that's your

opi nion, that that's what one of ordinary skill in the
art --

A Yes.

Q -- woul d consi der nornal ?

A Yes.

Q And it's correct that you don't discuss that
analysis at all in your declaration in your proposed
cl ai mconstruction for a high power vacuum punp?

MR, PFEI FER. (bjection; form
THE WTNESS:. | don't get into details with
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what's nornmal power or high power, into those details,
no. | talk about high power having a greater than
normal strength or capability.
BY MR COHEN

Q So woul d you agree that as a technical
expert, this is intended to be a technical docunent, a
t echni cal opi ni on?

A Well, the technical opinion was based on what
hi gh power was and not normal power.

Q Right. But you're making a lower limt of

hi gh power normal strength, and now I'm asking --

A Only because you're asking ne.
Q Exactly, because you put forth a declaration
as a technical expert. |'masking you the technicals.

You're claimng that you renoved the bias from your
opi nion. And here we were, and |'m asking you, and
you' re not answering the questions.
A | did answer the question.
Q So what would a person of ordinary skill in
the art consider normal in |ight of reading the patent?
MR, PFEI FER  (Obj ection; asked and answered.
THE WTNESS: | al ready answered the
guesti on.
BY MR COHEN:
Q Why woul dn't sonmebody of ordinary skill in
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the art take into account those nunerical ranges and
guantitative limtations when doing an anal ysis of what
the cl ai med ranges are?

MR, PFEIFER  (Cbjection; form

THE WTNESS: | didn't think it was rel evant
or I would have stated an opinion on it.
BY MR COHEN:

Q You didn't think it was relevant to the

definition you need to draw upon this prior art or --

A Not that | would need, but as a person of
ordinary skill in the art.
Q So you consi dered these technical val ues and

limtati ons when you were preparing this report?

A | read Patent 116.

Q And you decided not to give an anal ysis of
any of the detailed technical ranges disclosed in the
116 patent?

A | discuss it here. It says that Patent 116
di scl oses a specific enbodi nent of having a vacuum punp
with an intake capable of approximately 1100 CFM  So
it is nentioned.

Q So what is your basis for naking the
statenent that clains that the 116 patent do not i npose
any nunerical ranges or other quantitative limtations

on the qualitative termhigh power?
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MR PFEI FER. (bjection; form

THE WTNESS: [It's a cleaning nmachine. And
clains 1 through 6 and 10 all say it's a cl eaning
machi ne. And, you know, it has other applications, and
| esser capabl e vacuuns can be used. And so we stated
it. | stated it, 1100 CFM but it wasn't a -- it was
an exanple of the CFMthat was used, not a -- not if it
wasn't a defining limtation.
BY MR COHEN:

Q And you don't recall reading anything in the
file history of the 116 patent that woul d address these
nuneri cal ranges or quantitative limtations of these
cl ai ms?

A | reviewed the claimhistory, and basically
It's -- you know, again, | read through the 1100 CFM
It was not a -- it was an exanple given of a CFM t hat
was used nost likely for stripe renoval only. And this
I's a cleaning machi ne that does other things that
require a | esser vacuum shown by ot her exanpl es of
prior art in ny declaration.

Q So did you contribute all of the technical
aspects that made it into your opinion that forns
par agr aph 28?

A It was a coll aborative effort.

Q And just for record, who coll aborated? Wat
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ot her experts col |l aborated in your technical aspects of
your decl aration?

A Just nyself and the two attorneys, our two
attorneys that are present today.

Q Al right. 1'mgoing to show you or |I'm
going to mark Blasters 1002. Exhibit Blasters 1002 is
currently in front of you. Do you recognize this?

A Yes, | do.

(Bl asters Exhibit No. 1002 was so marked for
I dentification.)
BY MR COHEN:
Q Al'l right. And this is one of the first

references that you claimas prior art --

A Correct.
Q -- in your declaration?
A Yes.
Q And what is Jones?
A What is Jones?
MR. PFEIFER  Objection; form
BY MR COHEN:
Q So do you have any reason to dispute that

Jones is an artificial turf cleaner that relates to a
cl eani ng apparatus used to clean large fields having
artificial turf?

A No, | wouldn't object to that.
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Q And | assune you've reviewed this patent
prior to preparing your declaration?

A | have.

Q And 1'Il direct your attention to colum 2.
And just so the record is clear, Blasters 102 (sic) is
the United States patent to Jones, and it's Patent
Number 3,902,219. And colum 2, line 62 -- well,
actually I'"I'l just -- well, it's what woul d be about
line 57 starting wwth cold water is supplied to line 11
shown in figure 6 fromany suitable source on the field
bei ng cl eaned and is fed through an electrically
oper ated pressure booster punp which builds the
pressure of the water to approxi mately 200 pounds per
square inch. Do you see that?

A Yes.

Q And then this pressurized water is fed
t hrough piping to the heater where is it heated to
approxi mately 180 degrees Fahrenheit.

MR. PFEIFER  Objection; form

BY MR COHEN:

Q Do you see that?

A Yes.

Q Now i n conparing to the prior art background
that's disclosed in the 116 patent, which we di scussed

earlier including one of your own stripe renoval
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systens, is this analogous art to what's disclosed in

the 116 patent?

A Yes.

Q  Wy?

A Because it's a utility truck that has a
tractor. |It's a straight truck with a tractor. It has

a blast head with an articulating link, and it's a
cl eani ng machi ne that has a vacuum and uses hi gh
pressure water.

Q Ckay.

A So it's simlar prior art to the clains in
the 116 patent.

Q So a person of ordinary skill in the art in
the field in which you' re a technical expert, they
woul d be able to renove coatings upon roadways and
vul cani zed rubber on airport runways using the Jones
ref erence?

A The Jones machine is at 200 psi, so no, you
woul dn't. They'd have to use an exchange of the NLB
system wi th higher pressure. And so no, you'd have to
exchange the punp of NLB to be able to do that. But
again it's common conponents that are avail able on the
mark, and it's a rearrangenent of those comon
conponent s.

Q So you're saying that the punp in the Jones
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reference punping at 200 pounds per square inch is
simlar conponents to what is disclosed in the 116
patent in the range of a punp that can punp 25 to
40, 000 psi ?

A |"msaying it's a positive displacenent
punp. So it's a positive displacenent punp that is in
the 116 patent, and it's a positive displacenment punp
in the NLB patent. And it's sinply an exchange of
commonly known conponents again fromthe Jones nmachi ne,
utilize the NLB machine, and that would give you that
of the 116 patent.

Q So if a person of ordinary skill in the art
was trying to solve the problem of renoving vul cani zed
rubber froman airport runway, for exanple, they would
expect to be able to utilize the Jones reference in
conmbi nation with a 40,000 psi punp disclosed by NLB?

A Yes, they could do that.

Q How? What would their notivation to conbine
t hose el enents be?

A The notivation would be to have a better
machi ne to inprove the system of that of the Jones.

Q Technical |y speaki ng how woul d you expect to
nount a 40, 000 psi punp onto this Jones referenced
tractor?

A Well, you wouldn't nmount it on the tractor.
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You would nmount it on the utility truck, the truck
that's with it.
Q So that's the sane punp disclosed here that's

di sclosed in the 116 patent?

A It's a positive displacenent punp.

Q Is it the exact sane punp that's discl osed?
A | can't -- | don't know.

Q VWll, | nmean you're --

A It's nost |likely not, no, but neither is the

NLB punp. But it's not the sanme punp, but it does
40, 000 psi .

Q So do you not know?

A No, | know. [It's probably not the sane punp,
but they all are positive displacenent punps. So it's
an exchange of conponents fromthe Jones nmachi ne sinply
rearranging it and putting the punp of that of NLB on
it. And the NLB punp is exactly the sanme punp of that
of the 116 patent.

MR COHEN: I'd like to mark this as Blasters
1003.
(Bl asters Exhibit No. 1003 was so marked for
i dentification.)
BY MR COHEN:
Q ' ve handed you what's been nmarked as

Bl asters 1003. I[t's a US. Patent to Breither, Patent
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Nunmber 3,011,206. Are you famliar with this patent?

A Yes, | am

Q And this is a street sweeper patent?

A Yes, a cleaning system

Q A patent to a --

A It's a vehicle for cleaning streets.

Q A vehicle for cleaning streets. Are you

aware of what pressures a street cleaner discharges its
wat er at ?

A Qur interest in the -- ny interest in the
Breither systemis the tanks. Sinply the Jones nachi ne
used the nmunicipal water supply, so the water source at
the job site; whereas, Breither was a nore nobile
portable tank. And it used two tanks of a sunp and a
reservoir which enables you also to keep the sane
center of gravity. So our end notivation was to use
t hese tanks on the Jones prine nover truck, the | arger
service truck. That was our notivation. And why woul d
we do that, to nake a nore advantageous machine for the
application.

Q Wul d you agree that all the conponents
disclosed in the 116 patent, the high power vacuum
punp, the high pressure punp, are all nounted on the
same truck?

A No, they are not all nounted on the sane
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truck.

Q So the vacuum punp, the water tanks, the high
pressure punp, the tractor, they're not all nounted on
t he same truck?

A When you | ook at the 116 patent, they're not
all mounted on the sane truck. It's atrailer. The
wat erbl aster is a trailer. So they're not all nounted
on the truck.

Q Ckay. So that's one enbodinent. But isn't
It also correct that they could all be fit onto one
truck is what the specification of the 116 patent says?

A Could they all be on one truck; is that what

you' re asking me?

Q Yes.
A Yes, they could all be on one truck.
Q You just testified that your reason for

selecting Breither as a reference was for the water
tanks. But ny question was, the punp, are you aware of
what the punp pressures are and what vacuum woul d be

used in operation of the Breither disclosed nachi ne?

A "' mnot using the Breither machine for
the -- it does have a vacuum punp and a punp, but it
doesn't -- I'musing the NLB punp. It's a
conmbination. |It's basically a rearrangenent of

commonl y- known conponents. So we have the Jones system
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with the utility tractor to inprove, and our notivation
for inprovenent was to use the Breither tank system

So that's what we did. So the punp is the NLB punp,

not the Breither punp. Qur notivation is to have the
best possible system

Q So ny question is, are you famliar wth what
t he punp di scharge pressure, operating pressure, of the
Breither reference is?

A Yes. | read it. | didread it. But to
| nprove the system and the notivation was to utilize a
hi gher pressure, and so we did that with -- we
acconplished that. | acconplished that in the
declaration with the NLB system But it is a high
pressure punp on the system

Q The Breither punp is a high pressure punp?

A We're not using the Breither high pressure
punp.

Q So for purposes of ny question, assum ng
because you' re basi ng your conclusions on Breither, for
exanple, is prior art, and based on having a high
pressure punp based on your proposed definition of high
pressure --

A Yes.

Q -- in which you noted earlier that you did

not take any account into the quantitative l[imts that
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are articulated in the 116 patent or the 116 file
history. So assum ng that the range is 25,000 to
40,000 psi is what a high pressure punp is, does
Brei ther disclose that type of high pressure punp?
MR, PFEI FER  (Cbjection; form
THE WTNESS:. Based on Breither only, if
you' re asking nme does the Breither systemrun 25,000 to
40, 000 psi, the answer is no. That's why to inprove
the system our notivation to have the best possible
system the notivation was to use the NLB punp.
BY MR COHEN:

Q So you're saying -- so it's your opinion that
a person of ordinary skill in the art in the field
we' re tal king about, the 116 patent that you're a
technical expert in, that they would conbi ne Jones,
Breither and NLB to cone up with the 116 patent?

A Correct. Well, yeah, and there's sone nore.
| nmean we have to continue on when you showed ne the
other prior art exanple, and then we can talk further
about that. But where we are so far in the process
with the exhibits you' ve presented ne, that's correct.
O her than you haven't shown ne the NLB brochures yet.

Q | mean I'Il show you NLB brochure.

MR. COHEN: This is going to be narked
Bl asters 1006.
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(Blasters Exhibit No. 1006 was so marked for
I dentification.)
BY MR COHEN:

Q kay. |'ve showed you what's been nmarked as
Bl asters 1006.

A Yes.

Q And this is the NLB reference that you' ve
been referencing --

A Correct.

Q -- all day; correct?

A Correct.

Q Al right. So I'm asking you as a techni cal
expert, specifically what would notivate you to conbi ne
Jones, Breither and the NLB reference to arrive at your
concl usi ons based on that and the 116 patent?

MR, PFEI FER. (bjection; form

THE W TNESS: What notivated ne, to build the
best system for the objective.
BY MR COHEN:

Q So technically speaki ng, what would you have
to do to conmbine Jones and Breither, for exanple, just
in inmproving the systemas you were sayi ng?

A To i nprove the system our notivation was to
utilize the -- so we didn't have to utilize the

muni ci pal supply for the water. The water tanks on
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Breither, | utilized those tanks. | utilized those
tanks for the systemto nmake it nobile, in essence,
nore nobile and sel f-contai ned conpared to that of
Jones.

Q And how woul d you interchange the punps, for
exanpl e?

A Vell, now we're tal king about the punps.
We're tal king about utilizing the NLB punp. Basically
you' d have to use a larger chassis of that of Jones.
You'd have to use a | arger chassis to acconmodate the
punp.

Q Ckay.

A To sinply | engthen the bed.

Q Al right. So |ooking at the Jones
reference, and we're in your declaration on Page 36.
And in nunmber 2, it says claiml1l. And let's take this
part A, a cleaning system this portion of the claim
A cl eaning systemfor renoving coatings froma hard
surface by high pressure liquid. So assum ng that
coatings, we're tal king about coatings or markings on
ai rport runways, roads surfaces as well as, for
exanpl e, vul cani zed rubber, and those hard surfaces are
asphalt or concrete, or they could be an aircraft
carrier deck was another exanple you gave this norning

by a high pressure liquid, and assum ng a person of
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ordinary skill reading the 116 patent is the range of
25,000 to 40,000 psi, how would Jones be configured to
acconplish that portion of the clainf
MR, PFEIFER  (Cbjection; form
THE WTNESS: Well, first of all, the 116

patent is a cleaning machine. See, you keep going back
to stripe renoval, yet clains 1 through 6 and 10 al
tal k about a cleaning system And so definitely
Jones is a cleaning system To inprove the cleaning
systemto do potentially stripe renoval, you use
commonl y- known conponents and prior part, in this case
that of NLB, to up the pressure. So if you're talKking
about pavenent marking renoval, then you would have --
if you' re tal king about cleaning and coatings, the
Jones nmachi ne does the job. |If you're tal king about
mar ki ngs renoval, which is not part of claim1 through
6 and 10, then you would need to -- we would need to
basically -- it would notivate us to use the NLB punp
to go to higher pressures.
BY MR COHEN

Q So you're a technical expert in renoving
coatings fromsurfaces; correct?

A Correct.

Q And |'m aski ng you about what a person of

ordinary skill in the art in the field that you' re an
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expert in. And you've put forth this claim and you
decided to argue a legal position here that this just
nmeans cl eani ng systenms. |'m asking you a specific

t echni cal questi on.

A It's not a legal position. |It's a person of
ordinary skill in the art. 1It's not a | egal position.
Q | asked you a technical question just now,

assum ng coatings, hard surface and hi gh pressure
liquid nmeans all the things we've been tal king about
all day long relating to stripe renoval in the field of
your business and experti se.

A Ckay.

Q Wul d the Jones reference be useful for that,

and you answer ed no.

A To answer -- so hold on. So you're saying
that -- | just want to nmake sure | understand the
question you're asking. |If you're referring to

coatings as a pavenent marking --

Q Yes.

A -- and you're asking ne would the Jones
machi ne be suitable to take of f pavenent nmarkings; is
t hat what you're asking nme?

Q Yes.

A The answer is no, it is not. |It's a turf

cl eani ng machi ne.
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Q Ckay. And for the Breither machine, the sane
hypot hetical. Wuld that be suitable for renoving
coatings based on that definition --

MR, PFEIFER  (Cbjection; form
BY MR COHEN:

Q -- in the art area that we've been tal king
about here all day?

A As the Jones machi ne stands and as the
Brei t her machi ne stands, no, they are not pavenent
mar ki ng stripe renoval systens.

Q Okay. Now ny technical question. |'m not
aski ng you about cl eaning systens and your | egal
opinion. |'masking your technical opinion here. How
woul d a person of ordinary skill in the art
specifically nodify Jones in conbination with Breither
I n conbination with NLB to arrive at your concl usion
that one of ordinary skill in the art could recreate
the 116 patent by |ooking at these three references?

MR. PFEIFER  Objection; form

THE WTNESS: A person in the ordinary skil
of the art would not want to recreate the wheel. This
i s conmonl y- known conponents on the narket. [It's very
straightforward. There's benefits in each one of those
systens. And in the end, our notivation would be to

have a better system So sonebody that's a person of
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the ordinary skill in the art would be smart enough not
to start fromscratch. Al these conponents are

al ready there. Wy not utilize those conponents that
are conmmonly known in the industry. So it would be
very sinple for themto do that, and it would be

strai ghtforward and obvious for themto do that.

BY MR COHEN:

Q Figure 6 in the Jones draw ngs.

A Oh, here it is.

Q For exanple, that drawing is a visua
representation, and you see there's punps | abel ed on
t hat systen?

A Yes.

Q And there's punp 23 which we tal ked about
earlier punps at 200 psi.

A Uh- huh.

Q How bi g woul d you expect that punp to be on a
system |l i ke this?

A | don't know. | nean it's a good size punp,
probably about roughly the sane size as a 40,000 psi
punp, a very simlar size. It's punping nore water,
nore vol umne.

Q And what are you basing that on?

MR, PFEI FER. (bjection; form
THE WTNESS: | don't know exactly what size
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the punp is. | nmean | don't know the size of the

punp. It's hard to tell froma plan view of this, and
| don't think it's all to scale. | don't think this is
all to scale. It's a plan view, so it's hard to tel

t he exact size of the punp.
BY MR COHEN:

Q What woul d you expect a turf cleaner to
out put gallons per m nute on discharge?

A It's got about 19 nozzles. | don't know It
wasn't in the patent on how many gallons a m nute each
nozzl e does.

Q Well, would you be famliar with what the
exit velocity m ght be on these nozzles on this turf
cl eaner?

A No, | don't. | don't know what the exit
vel ocity woul d be.

Q Are you famliar with what the exit
vel ocities would be on the discharge end of an NLB
punp?

A They' re nmuch higher than that of the Jones
nozzle. | don't knowthe -- | nmean | know there is a
formula, and | don't have it in front of nme. But, you
know, I'mfamliar with it. |It's a certain speed that
the jet exits.

Q So technically speaking if you were trying
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to -- if a person of ordinary skill in the art was
trying to build a machine to renove coatings, neaning
the coatings we've been tal king about all day in your
field of expertise, why would they expect to be able to
drop the NLB punp into this Jones reference?

MR, PFEI FER  (Cbjection; form
BY MR COHEN:

Q | mean what kind of nodifications would you
have to make to fit the NLB punp --

A You' d have to | engthen the bed of that of
Jones and rearrange the conponents. It's hard to tel
with a plan view like that. But you' d have to
rearrange the conponents and nmake it |onger to
accommodat e t he punp.

Q How nmuch hor sepower woul d you need to fuel a

punp that punps 200 psi?

A It depends on how many gallons a mnute it
I'S.

Q Well, | nean you're a technical expert.
You're saying that a person of ordinary skill in the

art in your field that you're an expert would drop the
NLB punp into the Jones reference. So |'m asking you
the technicals. WIlIl, how does the Jones reference
operate? Wiy would a person of ordinary skill in the

art expect to be able to drop the NLB punp into this
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and gain success? Like what are the nodifications to
conplete it?
A It would be the conplete NLB punp.
MR, PFEIFER  (Cbjection; form
THE WTNESS: It would be the conplete NLB
punp that's on there.
BY MR COHEN:
Q How about big is this turf cleaner in your
estimation?
A It's not drawn to scale. | can't tell. Let

me go back to the --

Q Well, are you famliar with turf cleaners?
A Let me go back to the pressure and flow. You
know, I'mthe expert here. So basically to get

hor sepower requirenents, it's the pressure tines the
GPM di vi ded by a constant, which is 17, 14, and then
you typically add about 10 percent above that for
requi red horsepower. So that's how you would drive
that. But | don't know the exact flow rate of the
nozzl es, but we could use the conplete NLB system
That's our notivation is to use the conplete NLB system
to run the jets, to power the jets.

Q And what exit velocity would you expect the
artificial turf cleaning to be discharging at?

MR, PFEI FER. (bjection; form
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THE WTNESS: | don't know the answer to
that. | nean very few people in the industry have the
answer to that. It would be less than that of the NLB
system
BY MR COHEN:

Q So are you famliar with the requirenents of
cleaning artificial turf?

MR PFEl FER: bj ection; form

THE WTNESS: The requirenents?

BY MR COHEN:

Q Yeah.

A | mean I'mfamliar with it through this
prior art reference. So I'd answer it that way.

Q Okay. So you conbined the Breither
reference. And you testified earlier that you conbi ned
Breither, so that you could draw on the liquid
reservoir connected to a high pressure punp?

A Correct.

Q And I'mgoing to just go to Page 40 of your
decl aration, and in paragraph 74 -- and before | ask
about paragraph 74, what is the discharge pressure of
the punp in the Breither reference? Wat's your
techni cal expertise with street sweepers |like the kind
di scl osed in Breither?

MR, PFEI FER. (bjection; form
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THE WTNESS: | nean ny notivation was not to
use the Breither punp. M notivation was to use the
NLB punp for cleaning and for higher pressure work.

BY MR COHEN:

Q You testified previously that you renoved the
bi as, so you could be a technical expert?

A | did.

Q And |'m asking you as a technical expert, are
you famliar with what type of discharge pressures the
punps in the Breither system operate at?

MR, PFEIFER  (Cbjection; form

THE WTNESS: | don't recall the pressure of
the Breither system but it didn't notivate ne. So we
used the pressure of the NLB systemto propel the
better system the conbined system
BY MR COHEN:

Q Are you famliar with street sweepers |ike
what's di sclosed in Breither?

A Yes.

Q Are you famliar with what pressures they
di scharge at?

A Al different pressures. |t depends on, you
know, what they're cleaning and what they're doing.
There's lots of different brands of street sweepers.

There's lots of different applications.
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Q Wul d you agree that Breither is disclosing a

system an inproved systemfor cleaning dirt off of the

street?
A It's one of the things it does.
Q So are you famliar wth what pressures a

street sweeper that is cleaning dirt like in the
Breither disclosure here operate at?

A A few t housand psi.

Q A few thousand psi? So you're saying that
t he di scharge nozzle --

A | don't recall the --

Q -- that sprays the water onto the dirt cones
out generally at a thousand psi?

A | don't recall the pressure on the Breither
pat ent because again | was notivated to use the NLB
pat ent .

Q "' m asking you a technical question. Are you
famliar with what di scharge pressures cone out of the
nozzl es on street sweepers like Breither?

A They' re high pressure. | don't know exactly
what the pressure is.

Q Hi gh pressure by your convenient definition
of anything over anbient or high pressure based on
what's disclosed in the 116 patent in this field of art
over 25,000 psi or --
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MR PFEI FER. (bjection; form

THE WTNESS: The Breither patent woul d not
run at 25 to 40, 000 psi.
BY MR COHEN:

Q It would not?

A No, it would not.

Q kay. So ny question is, how woul d one of
ordinary skill in the art expect to connect the NLB
punp to the Breither truck?

MR, PFEI FER. (bjection; form

THE WTNESS:. They are | oaded on the --
they're | oaded on the Jones system It's a conbination
of the Jones system W're using the water source of
the Breither, of the Breither nmachine, and the punp
of that of NLB. And basically the notivation was to
conbine the prior art that's out there and
commonl y- known conponents, rearrange them and build
t he best system
BY MR COHEN:

Q So how many horsepower is required to punp
t he Jones reference?

A It's electric. |It's an electric system

Q Okay. Wuld you expect to be able to run an
NLB punp at 40,000 psi using electric?

A It can be done, yes.
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Q How? | nean are we talking wthin the
confines of Jones, Breither and NLB? How could you --
A That's a diesel. That system that NLB
systemis a diesel-driven system the NLB system|'m

referring to on Exhibit 106 (sic).

Q VWhy woul d a person of ordinary skill in the
art in the field that the 116 patent is directed to of
renovi ng coatings, vulcanized rubber, those things off
of roadways and airport runways put a 40,000 psi punp
on an artificial turf cleaner?

A W' re conbi ning the technol ogi es.

Q  How?

A By | engt hening the bed and rearrangi ng the
conponents. They're all things that are over the
counter and comon conponents. So they're rearranging

themto build what we perceive is to be the best

system

Q So you're rearranging in hindsight |ooking at
the 116 patent, or how would you -- |ike why would a
person of ordinary skill in the art, and if we | ook at

the first drawing on Page 1 of the Jones patent, the
219 patent, that |looks like a tractor that's trailering
a turf cleaning system Wuld you agree with that?

MR, PFEI FER. (bjection; form

THE WTNESS:. It's trailering a systemwth a

Veritext Legal Solutions

800-726-7007 305-376-8800




© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 145

hi gh pressure nozzle and a high pressure or high power
vacuum wi th a vacuum debris hose. That's what it | ooks
i ke to ne.
BY MR COHEN:

Q So with high pressure being 25,000 to 40, 000
psi, that's what's in Jones?
No. Jones is a 200 psi system
So it's relatively | ow pressure?
It's high pressure.

By your definition it's high pressure?

> O » O »

By nmy definition, yes.

Q Okay. So in paragraph 74, your opinion is
even if the termhigh pressure punp is construed to
mean a pressure between 25 and 40,000 psi, this
limtation would still have been obvious in the m nd of
a person of ordinary skill in the art. As previously
expl ai ned, NLB di scl oses a cleaning system adapted to
di scharge fluid at 40,000 psi. There is nothing
uniquely difficult in achieving such a pressure.
Indeed it is sinply achieved by substituting an
exi sting punp for a nore powerful punp.

A Correct.

Q Isn't it true that there is a nultitude of
different factors that would need to be designed in

order to conbi ne Jones, Breither and NLB to arrive at
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what's disclosed in the 116 patent?

MR, PFEI FER. (bjection; form

THE WTNESS: No, | don't see it as that
difficult, no, not as a person of ordinary skill in the
art, no.
BY MR COHEN:

Q So what sort of horsepower woul d be required
to run the NLB punp at 40,000 psi?

A Thi s systen?

Q Yeah, for renoving coatings?

A The systemin the 10067

Q Yes.

A If you're only asking nme to renove pavenent

mar ki ngs |i ke the brochure says, if you re only asking
me that, that particular nmachine is 175 horsepower.
But if you're asking ne what does it take to clean |ike
the 116 patent says in clains 1 through 6 and cl ai m 10,
then it could be a nmuch [ ower, |ower pressure and | ower
hor sepower requirenent to clean it.

Q Well, I'"masking you -- and that's not ny
guestion. And you're the technical expert, and |I'm
aski ng you technical questions.

A Ri ght.

Q And you're not answering technically.

A | did answer your -- yes, | did answer your
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techni cal question. You asked ne what horsepower does
it take to drive the NLB systemon 1006. You asked ne
that question, and | said 175 horsepower.

Q So then the Jones reference, if you're going
to put an NLB punp on there, why would a person of
ordinary skill in the art put a 40,000 psi punp on the
Jones reference?

A Because it gets the benefits of sonme of the
ot her conponents in the Jones system

MR. PFEI FER. W' ve been going for about an
hour. Can we take a quick break now?
MR, COHEN: Sure.
(Recess taken from2:55 p.m to 3:00 p.m)
BY MR COHEN:

Q So back to your declaration, which is
Bl asters Exhibit 1009.

A Yes.

Q On Page 45, paragraph 81, for exanple, it
says because the cleaning nediumis at a pressure above
t he anbi ent atnospheric pressure, the high pressure
nozzl e and the high pressure liquid |imtations of
claiml of the 116 patent is taught in Jones;
therefore, Jones teaches said blast head having at
| east one high pressure nozzle for delivering high

pressure liquid onto a hard surface.
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So you would agree that if the term high
pressure was construed to nean in a range of 25,000 to
40, 000 psi, that Jones woul d not disclose high
pressure?

A State the question again. Yeah, go ahead and
state it one nore tine.

Q | mean your opinion is based on your
definition of high pressure being anything above
anbi ent ?

A Correct.

Q So if, in fact, what high pressure -- if, in
fact, high pressure were to nmean in the range between
25,000 to 40,000 psi, then Jones does not teach high
pressure; would that be correct?

A But | don't call high pressure 25 to 40, 000
psSi .

Q | understand that, but |I'm asking you as a
technical expert. |If that were, in fact, to be the
range, then Jones woul dn't disclose high pressure?

A | f the assunption was that high pressure is

only 25,000 to 40,000 psi, Jones may still offer it as

hi gh pressure. He could still say it's high pressure.
He could still state that his systemis high pressure.
Q "' masking you as a technical expert in this

area, if the definitionis 25 to 40,000 psi, would you
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consi der Jones high pressure?

A If the definition -- you're saying the
definition of high pressure is 25,000 to 40,000. I'm
saying that's not high pressure. But with that in
mnd, if you're saying 25,000 to 40,000 is high
pressure, Jones could have witten his patent to say
hi gh pressure because in his mnd, it's still high
pressure. It's kind of construing it here. You're
construing it to your advantage here.

Q No. You just testified what's in Jones'

m nd, and the question is not directed to what's in
Jones' mnd. And |I'mnot sure how you woul d know
what's in Jones' m nd?

A Ri ght .

Q | ' m aski ng you about your technical opinion

where as we di scussed earlier --

A As a technical individual --

Q Excuse ne. Let ne finish the question
first.

A -- froma person with ordinary skill of the
arts --

Q Excuse ne.

A Go ahead.
Q It would be a lot clear on the record if |

ask a question first and then you answer it.
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A Ckay.

Q | " m aski ng about your opinion.

A Yes.

Q And |' m di sputing your opinion going back to
what we di scussed in both tal ki ng about hi gh power
vacuum as well as high pressure --

A Ckay.

Q -- that you didn't consider the ranges in
your opinion in comng up wth the definition.

A Ckay.

Q So |I''m sayi ng hypothetically assum ng that
your definition is inaccurate to what a person of
ordinary skill in the art would consider, if we're
tal ki ng high pressure is between the range of 25,000 to
40, 000 psi, would that be taught by Jones as high
pressure? |Is it fair to say that Jones is not high
pressure in that area?

MR, PFEIFER  (Cbjection; form

THE WTNESS: | don't think there's -- you
know, as a person of ordinary skill in the arts, | nean
it's -- you're saying if the statenent that atnospheric

pressure is not considered high pressure, and you're
stating that 25,000 to 40,000 psi is considered high
pressure by definition industry-w de, you know, | stil

can't say that Jones wouldn't -- there's no governing
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body that determ nes high pressure, |ow pressure. You
know, Jones considers his machine to be high pressure,
so he patented that and said it was high pressure. So
| can't answer your question as a person of the skil
in the art to say that he wouldn't have taught high
pressure. | can't say that. He taught high pressure,
and that's what it is. It's on the record in the
patent as high pressure. So | can't comment.

BY MR COHEN

Q The Jones is teaching high pressure --

A Yes.

Q -- is based on your definition of that?

A It's a high pressure system It's high
pressure liquid. |It's a high pressure system by our

definition, by nmy definition.

Q So then did you contribute the technical
anal ysis that paragraph 81 relies on?

A As | said again, it was a collaborative
effort between nyself and our two attorneys. That's
it.

Q So did you nake the determ nation that the
Jones reference discloses high pressure, or is that
soneone el se?

A Ve did.

Q Was it you or was it soneone el se?
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A It was a col | aborative effort.

Q So there's nore than one expert that
contributed technical data to your declaration?

A Correct. It was a collaborative effort.

Q But yet you're the only expert that signed
your expert declaration?

A Correct.

Q How | ong have the other contributing experts
I n your decl aration been working in your field?

A They're not in our field.

Q But they're experts in it?

A They didn't sign as the expert. | signed as
t he expert.

Q Right. And my question is directed to not
what your |awyers' legal theories are, but this is a
techni cal declaration.

A Yes.

Q So everything in here is a technical
contribution by you. Do you agree with that?

A Yes.

Q So when | ask you then did you contribute al
t he techni cal conponents to paragraph 81, for exanple,
and you say, no, it's a collaborative effort, then who
wrote this paragraph?

A | wote it. It was a coll aborative effort.
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| wote it, and | basically declared it as ny
declaration. So, yes, we |ooked at the prior art that

was out there in a coll aborative effort form and

nysel f as the expert person of skill, of ordinary skill
inthe art, | clearly qualify for that. | wote the
declaration. | signed it as the expert.

Q So in your proposed definition, for exanple,

of high pressure, you don't nention any quantitative
limts. So that enables you to decide that Jones' high

pressure for your purposes. But in your conclusion,

you hedge, and you say, well, even if the term high
pressure does nean between 25 and 40, 000 psi, it would
still be obvious.

A You said that the -- you said that the
pressure, the high press was 25,000 to 40,000. You
said that. You said if we nake the assunption that it
Is, is it accurate to say that -- if we nake the
assunption that 25,000 to 40,000 psi is high pressure,
then it's high pressure, and | said yes, if we nake
that assunption, then it is.

Q Right. And in posing the question
hypothetically in that term | nean you do admt that
It takes into account that you factored out what the
specification of the patent says technically, and that

you didn't nake any reference to the technical
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specification in the file history; is that correct?
MR, PFEI FER. (bjection; form
THE W TNESS: The 25,000 to 40,000 psi is
decl ared in the decl arati on on Page 45.
BY MR COHEN:

Q But it didn't make it into your definition of
what hi gh pressure would be. And referring you back to
that definition, for exanple, you're saying that
W thout providing any quantitative [imts or ranges on
the qualitative termof high, a POSA woul d understand
that the clainmed systemis any cl eaning system
enpl oying a high pressure -- a pressure higher than
at nospheric pressure. Wat |I'msaying is you're
sparring with ne over posing questions noting that you
did not include that in your analysis of where these
limts are nentioned in both the patent and the file
hi story. So assum ng that those are consi dered and
that is a range, then Jones woul d not be high
pressure --

MR. PFEI FER  Cbj ection; testinony.
BY MR COHEN:
Q -- correct?
MR PFEI FER. (bjection; form
THE WTNESS: Yeah. | maintain that this is

a cleaning system that the 116 patent is a cleaning
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system You know, | show the 25,000 to 40, 000 psi.
Maybe | didn't define it. What page are you on?
BY MR COHEN:

Q  45.

A | mean for the definition.
Q Ch, the definition?

A Page 107

Q It's 10.

A Yeah.

Q And it spills onto page 11. And w t hout
providing any quantitative limts or ranges is the

sentence which | think is in the record nunerous

times.
MR. PFEIFER |Is that a question?
BY MR COHEN:
Q So you cone up with a definition based on the

fact that there's no quantitative limts or ranges

di scl osed, yet you do note them conveniently after you
give a broad definition of high pressure, and then

you' re adding what is actually a high pressure punp to
a turf cleaner. And |I'm asking you as a technical
expert, how woul d sonebody in your field expect to drop
the NLB punp into the Jones reference and expect
success?

MR, PFEI FER. (bjection; form
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THE WTNESS: Because it could be done. |
mean you can | engthen the bed of that of Jones and rely
on the NLB punp. It can be done.

BY MR COHEN:

Q | mean | agree with you that it can be done.
It's disclosed in U S. Patent 7,255,116. But |'m
aski ng you not going back and | ooking for a parts |ist
I n hindsight. |[|'m asking you what woul d an expert in
your field' s notivation be to conbine Jones with NLB
and how would you do it?

MR, PFEIFER  (Cbjection; form
BY MR COHEN:

Q Let's tal k about sone of the technicals |ike,
okay, well, you could drop a high pressure punp into
Jones. \What specifically would you nodify on Jones?

A Well, the technology is out there to be able
todoit. It's comonly-known conponents that are on
the market. Instead of starting fromscratch, it was
obvious to conbine the prior art, the prior art
techni ques that were out there.

Q How woul d you repower Jones, for exanple, to
handl e the NLB punp?

A We just used the conplete system of that of
the NLB. | just used the NLB punp with the diesel

engine. That's how | would power it is with the sane
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di esel engine that NLB uses. And you basically just
have a | onger chassis, and you nount it that way.

Q You just have a | onger chassis, and you nount
a 40,000 psi punp in place of a 200 psi punp?

A Correct.

Q And the turf cleaner in Jones runs off of a
small electric generator. And what would you
anticipate the horsepower of the truck in the NLB
system woul d need?

A | answered that already. The NLB -- are you

tal ki ng about the waterbl aster?

Q Yes.

A 175 hor sepower.

Q Just to run the punp?

A Yes.

Q And what about the vacuum systenf

A 30 horsepower. It's a very small vacuum
Q And what about an 1100 CFM?

A 30 hor sepower.

Q 30 hor sepower?

A Yeah.

Q kay. So again | don't believe you testified

maybe, and correct ne if |I'mwong, that you knew what
the exit velocities of the nozzles were to clean turf?

A No, | don't know. | also don't know the exit
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velocity, you know, in high pressure either, what the
exit velocity is. And | don't think it's sonething
that is comonly known in the industry.

Q So for coating renovals in the area of art
that we're tal king about being epoxies and |line stripes
and vul cani zed rubber, how would you configure the
nozzl es on one of those systens? What type of exit
velocities and flows would you antici pate?

MR, PFEI FER. (bjection; form

THE WTNESS: | don't know what is the exit
vel ocity, but, you know, again we tal ked about it
earlier. It depends on, you know, what you're trying
to take off. Is it a coating? You know, is it
sonmething that's softer that would require a w der
cl eaning bar, a narrower cleaning bar and how many jets
you run. There's a lot of variations on how that is.
That's a very broad open questi on.
BY MR COHEN:

Q Wul d you expect the way in Blasters 1006
exhibit, the NLB reference is configured?

A Yes.

Q And again you didn't seemto know what sort
of nozzle dianeters would be enpl oyed earlier.

A Wll, it's not that | don't know. It's an

open-ended question. | don't know -- | don't know
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because | don't know how wi de the bar is. | don't know
what the application you're trying to approach, what
you're trying to do. So there's a lot of different
variations, and that's very technical. But you have to

specifically say "'mtrying to do this, so | would use

X nunber of jets. | would try to use -- you know, it's
a seven thousandth jet. |It's a ten thousandth jet.
It's an el even thousandth jet. | know exactly what |'m

tal ki ng about with that, but the question you're asking
nme is too broad for nme to give you a specific answer.

Q Wll, I will give sone | eeway to answer
because |'m not asking a broad question. Just ball park
it. Wat type of nozzle dianeters -- and |' m not
pi npoi nting you to a specific exit velocity of the
nozzle. But are we tal king about |ike a m nuscul e
opening like a thousandth or three or four thousandth
of an inch and sone ultra high velocity?

A Yes. | nmean the velocity -- excuse nme -- the
orifice sizes for it. Now, let's only tal k about
pavenent marking renoval. |If we're tal king about
paverment marking renoval, the jet size could be seven
t housandt h of an inch, eight thousandth of an inch.

The biggest jets may go up to fourteen or fifteen
t housandth of an inch, but only for pavenent marking

removal .  But when we go back to what the patent is on
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116 per clains 1 through 6 and claim10, it's a

cl eani ng machine. So you would use nuch |arger jets
and much | ower pressures to do cleanings like that. So
again it's still hard for me to say, but | gave you a

good range of what size.

Q Vell, in the configuration you just talked
about - -

A Yes.

Q -- woul d you anticipate that that discharge

could cut concrete or pit concrete, or if you kept it
in one spot, that it ultimately would --

A | nmean if you kept it in one spot and you
kept it rotating and created, you know, maxi num dwel l
time, you could etch into the surface. But that's
absolutely not the requirenent here. You want to not
do that.

Q But that configuration could. And isn't it
true that the reason that you don't cut the concrete or
asphalt or you keep it to a mninumis because the
trucks are configured to di scharge and nove and vacuum
at a certain rate, so that you just renove the coating
and not the underlying substrate as you called it
earlier; is that correct?

A It's a conmbination of all types of different

things. |It's your head rotation speed. It's your jet
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configuration. |It's your forward novenent. |It's the
width of your bar. There's a lot of variations that
have to do with whether you cut into the substrate or
not .

Q But the raw equi pnment could cut into the
substrate if those paraneters weren't set in place
correctly; is that right?

A They could if you just sat in one spot and
just kept eating it.

Q All right. And would you expect a punp
di scharging at 200 psi to be able to have the sane
cutting ability as a 40,000 psi punp?

A No.

Q So what woul d you expect -- the configuration
we were just tal king about for coating renovals,
pavenent marking renoval s --

A Ckay.

Q -- if you were to take a pass across a field
with artificial turf, what would that machine do to the
turf?

A The NLB systenf

Q Yes.

A Well, you wouldn't run it that high. You
woul d throttle it down.

Q Well, why would you build an NLB nmachine to
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clean turf?

A You woul dn't build an NLB machine to clean
turf.

Q Ri ght.

A You want to use the right pressure for the

ri ght application.

Q Ri ght .

A So you want to throttle your systemup or
throttle your systemdown. W're not trying to use
the -- I"'mnot trying to use the Jones system w t hout
the introduction of the NLB punp to take stripes off.
And you woul dn't want to use the NLB systemto cl ean
turf. It's basically saying they' re both cl eaning
systens. And ny notivation was to basically nake the
best system by conbi ning the best conponents that are
commonly known on the market and integrate them
together to have the best system And that's what |
did. So the prior art was there. It was obvious. You
know, | was notivated to build it that way, and we did.

Q So you've built a systemthat's simlar to
the NLB reference that we're tal king about ?

A Yes.

Q And it's your testinony that you started with
a truck like disclosed in Jones, a systemdisclosed in

Jones for cleaning turf? That's the origin of where
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you began experinmenting to create the truck that you're
enpl oyi ng today for pavenent marking renoval ?

MR PFEI FER. (bjection; form

THE WTNESS: It has sonme simlarities. |
didn't buy a turf cleaner and, you now, buy an NLB
wat erbl aster if that's what you' re asking to do that.
The prior art was out there, and it hel ped -- you know,
all of themhad their benefits, and that notivated ne
to look at that and build up the best system And
that's what | did.
BY MR COHEN:

Q Ckay.
A So I did not own a turf cleaning nmachine.
Q So as a technical expert, you're building a

machi ne for pavenent marking renoval, and you have
experience in building machi nes for pavenent marKking
renoval ; correct?

A Correct.

Q And you woul d consider in building a machine
for pavenent marking renoval, that sone of the terns of
art |like high pressure would be anything above
at nospheri c?

MR, PFEI FER. (nbj ection; asked and answered.
THE WTNESS: If I'mselling a machine to do

stripe renoval, | wouldn't even refer to the pressure
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as high pressure or ultra high pressure. | would
just -- you know, | would just basically state the
pressure.

BY MR COHEN:
Q kay. So would you agree that the 116 patent
enbodi es a nachine that is marketed and sol d by
Wat er bl asting Technol ogies; is that accurate?
A Just one second.
MR. PFElI FER: (bj ection; scope; rel evance.
THE W TNESS:. See, here's an exanple of the

statenent that | just made. It just says 40,000 psi.
It doesn't say ultra high pressure. It just says
40,000 psi. It doesn't say high pressure, and it
doesn't say -- I'mnoting Exhibit 1006, the NLB
brochure. It doesn't say ultra high pressure. |t just
says 40,000 psi. So what was your other question?

BY MR COHEN:

Q And ny question related to that. Wuld
sonmebody of ordinary skill in the art consider that
hi gh pressure?

A They could. | nean they could consider it.
You know, | consider that to be high pressure, yes.

Q So then in relation to that sort of punp of
40, 000 psi being high pressure, then in relation to a

punp punpi ng 200 psi, relatively speaking the 200 psi
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punp di scharge is not high pressure?

MR, PFEI FER. (bjection; testinonial.

THE WTNESS: Well, 1'Il tell you. You know,
here's another way to look at it. You can cut your
finger, cut a hole in your finger with 100 psi. So,
yeah, 200 psi is high pressure. It could hurt you.

So, yeah, | would consider 100 psi to be high pressure
because if | took a jet and asked you if | could take a
nozzl e and shoot your hand wth it, would you allow ne
to do it, and you probably wouldn't want ne to do that
because it woul d penetrate your skin and hurt you. So
| woul d consider 100 psi to be high pressure. But
again what | go back to is this machine in the 116
patent is a cleaning machine. It is not just a stripe
renoval , pavenent nmarking renoval machine. It is a

cl eani ng machine. And the other machines that |
reference in ny prior art are cleaning machi nes as
wel | .

BY MR COHEN:

Q Ckay.

A And, yes, high pressure is anything -- you
know, 100 psi is high pressure in ny opinion, and
that's what | put in ny declaration, yes.

Q Is it fair to say that the 116 patent

enbodi es a machine that is being manufactured, marketed
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and sold by Waterbl asting Technol ogi es? Wuld you
agree with that?

MR. PFEI FER  (bj ection; scope.

THE WTNESS: Wuld | agree that the machine
in 116 --

MR, LYTVYN. Can we go off the record for a
second.

(Discussion off the record.)
(Back on the record.)

MR COHEN: |'d rather have this argunent on
t he record.

MR, LYTVYN. Sure. Ckay. So the question
before we went off the record is why are you talking
about an infringenent claimwhich is what's being
argued in the underlying lawsuit instead of arguing
what the prior art and what the 116 patent teaches,
what's the rel evance of the accused infringed device to
the 116 patent.

MR. COHEN: And the reason I'mlaying this
foundation is this goes to bias. Like this patent
covers an enbodi nent of a machine that is the subject
of litigation. The technical expert here, M. Boos, is
the principle of the conpany that is manufacturing an
al | eged accused product, and it's in this area of his

expertise. And he's testified that he is not a -- that
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he's renoved bias fromhis expert opinion. And he's
not answering any technical questions. He's dancing
around all the questions. Like I'm asking specific
techni cal questions, and I'm |l aying nmy objections here
starting with that he's a biased expert witness. He
has a financial outcone in this proceeding as well as
the litigation. He's already testified he has 44 1/2
percent interest in the party that (A has instituted
the Inter Partes Review as well as being sued in the
litigation, and he's a nonbi ased technical expert. So
" masking technicals. |'masking technical questions,
and they're not bei ng answer ed.

MR, PFEI FER  The questi on about what
Waterblasting is selling is not a technical question
related to the scope of this opinion.

MR, COHEN: | disagree.

MR. PFEI FER. Ckay.

MR, LYTVYN. Should we call the board?

MR, COHEN: Sure. W can go off the record,
and we'll call the board.

(M. Lytvyn proceeds to call the board.)

(Back on the record while waiting for the
board to return the call.)

BY MR COHEN:

Q So froma technical standpoint, and you
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al ready said when you set out to invent, you don't want
to reinvent the wheel. So froma technical standpoint,
what technical aspects of what's disclosed in Jones and
Breither would notivate sonebody, a person of ordinary
skill in the art, to add an NLB punp to those systens?
PFEI FER: Qobjection; form
THE W TNESS: The notivation would be to
rai se the pressure.
BY MR COHEN:

Q But technically speaking, how woul d you
conmbine the NLB reference with Jones and Breither to
arrive at a systemthat would function to achi eve the
utility of being able to conduct pavenent marking
renoval ?

MR, PFEI FER. (nbj ection; asked and answered.

THE WTNESS: | did answer this before, but
If we're going to use the NLB punp, the diesel engine
in the punp on the NLB system we're going to nake the
Jones truck systemlonger and integrate that with the
Breither tanks, utilize the utility tractor of that of
Jones, raise the pressure of the hoses and nozzl es.
BY MR COHEN:

Q So technically speaking, if a person of
ordinary skill in the art in tal king about pavenent

mar ki ng renoval doesn't consider 200 psi to be high
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pressure, then why woul d they be considering the Jones
ref erence?

A Because it has a tractor, sonething that's
nore maneuverable with a better turning radius than a
big straight truck. The tractor creates that
maneuverability and i nproved turning radius.

Q So you're saying that one of ordinary skil
in the art, if they were trying to inprove a systemfor
pavenent marking renovals would take a 40,000 psi punp
and nount it on a system on a smaller systemthat only
has a 200 psi punp?

MR. PFEIFER  Objection; form
BY MR COHEN:

Q And that's what you're saying; correct?

A ' m saying that we woul d use the 40, 000 psi
punp, and, yes, use that tractor. |It's naneuverabl e.
It's a utility vehicle, a small tractor. So, yes,
that's what |' m saying.

Q Wiy woul d a person of ordinary skill in the
art think you can just drop the NLB punp onto the Jones
tractor and have it work?

A We don't put the NLB punp on the Jones
tractor. W put the NLB punp on the Jones truck, and
then you increase the pressure of the hoses and the

capability of the tractor to accommodate the higher
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pressure punp of NLB
Q kay. So then why do you have in your
opi nion that Jones discloses a high pressure punp?
MR. PFEI FER  (Cbj ecti on.
THE W TNESS: He does have a -- Jones does
have a hi gh pressure punp.
BY MR COHEN:
Q That punps at the high pressure of 200 psi?
A That's correct.
Q That's your testinony that's high pressure?
MR. PFEI FER  Obj ection; asked and answered.
MR. COHEN: W're going to mark this Blasters
1004.
(Bl asters Exhibit No. 1004 was so marked for
I dentification.)
BY MR COHEN:
Q ' ve handed you what's been nmarked as

Exhi bit 1004.

A | don't think I have it.

Q Oh, | didn't hand it to you?
A | don't have it.

Q Now | 've handed it to you.

A Now | have it.

Q This is Blasters Exhibit 1004. It's U S
Pat ent Her hol d, Patent Number 6,889, 9147
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Yes.
Do you recognize this patent?

Yes, | do.

o r» O >

Did you analyze this patent?

A Sure. This patent, Matthew Herhold was a
signee by NLB. He's using a polarity of nozzles
created about negative pressure. It has a shroud
around the outside of it. |It's all under negative
pressure wth a vacuum This is absolutely 101 A B,
Cs of the waterblast business. So this is very
strai ghtforward technol ogy that's out there.

Q kay. And this A, B, C technology, this

shroud goes over a punp?

A No. The shroud goes over the cleaning
nozzl es.
Q It goes over the nozzles?

A Correct.

Q And why would you install a shroud over the
nozzl es?

A To create a better |evel of vacuuming to
contain the water and the debris. That's why you use
t he shroud.

Q So is it correct to say then this shroud
covers the discharge nozzles for the waterblasting as

well as the suctioning intake for the vacuunf
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A Yes, it does.
Q Ckay. And what pressures and velocities

normal Iy does a shroud of this type of disclosure

cover?

MR, PFEI FER  (Cbjection; form

THE WTNESS: Various pressures. It could be
any pressure. | nean a brush and shroud technique is

used with all different types of pressures.
BY MR COHEN:

Q VWll, you testified earlier that this patent
I s assigned to NLB; correct?

A It just says it's a unique shroud assenbly
cover of the outlet nozzle of a high pressure hand held
di schar ge devi ce.

Q That's not ny question. M question was,
just so I'mcorrect, you said that this patent is
assigned to LNG Corp.?

A Correct.

Q Who is a conpetitor in this industry that
you're a technical expert in?

A Correct.

Q And you also testified that this is the A B
Cs of how this waterblasting technology is utilized,
correct?

A How t he industry captures water and debris
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under vacuum under negative pressure under vacuum
Q kay. So now as a technical expert, |'m
aski ng you sone technical questions. So when you
install this shroud, what kind of pressures and exit
vel ocities of the nozzles are we tal king about?
MR, PFEI FER  (Cbjection; form
THE WTNESS: It doesn't have anything to do
wthit. It just creates a negative pressure. It
creates a seal. | nean all the shroud is -- and the
brush is at the bottomcreates a seal.
BY MR COHEN:
Q So inthis what 1'"'mgoing to call the Herhold

-- well, I"lIl just call it the Herhold patent.
A Ckay.
Q In colum 1, background of the invention,

they're tal king about pressurized water exits the
device at pressures up to 40,000 psi. So is that
typi cal of what you would encounter in the A, B Cs of
wat er bl asti ng?

MR, PFEI FER  (Cbjection; form

THE WTNESS: | nean | think when a conpany
is trying to sell it, they're just saying it can go up
to 40,000 psi. That's the maxi num pressure typically
in the industry is 40,000 psi. They're just saying if
you want to run it at 2,000 psi or 5,000 psi or 20,000
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psi, you can go all the way up with this tool up to
40,000 psi just like it says in the first paragraph of
colum 1 on line 16. It says up to 40,000 psi.
BY MR COHEN:

Q Further down when you get to line 21 and 22,
it's tal king about chaotic discharge of el enents.

A What line is that?

Q It's start 21 with --
A | see it, yeah. kay.
Q -- the sentence fluid along with lucid matter

and debris flow around the nozzle. This chaotic
di scharge --
MR. PFEIFER |Is there a question posed?.
BY MR COHEN:
Q VWll, what are they referring to? 1Is this
just a termfor the chaotic discharge?
A Yeah. What they're saying is, is that if
you --
MR. LYTVYN. Hold on a second. W have a
phone call com ng fromthe board.
COURT REPORTER. Do you want to go off the
record?
MR, LYTVYN. For a second yes.
(Di scussion off the record.)

MR LYTVYN. We can go on the record now.

800-726-7007

Veritext Legal Solutions

305-376-8800



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 175

(Back on the record.)

THE BOARD: |'msorry about that. Can you
guys hear ne now?

MR, LYTVYN. Yes, we do.

THE BOARD: So we have a call here. 1've got
Jeff Abram on the phone, M chael Wod on the phone, and
this is John Kenny. Wo's on the line representing the
parties.

MR LYTVYN. For Blasters, Inc., the
petitioner, you have Andriy Lytvyn and N chol as
Pfeiffer.

THE BOARD: And is there a court reporter
t here?

MR, COHEN:  Yes.

THE BOARD: And is the court reporter
recording this?

COURT REPORTER:  Yes.

THE BOARD: All right. And so representing
t he ot her side?

MR, COHEN: Representing Waterbl asting, LLC,
the patent owner, |'m Kenneth Cohen and sitting with ne
I s Edward McHal e.

THE BOARD: All right. So who requested the
call?

MR, LYTVYN. Blasters, Inc., and the question
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pertains to 37CFR42.53D52. It's the federal rule that
that says for cross-exam nation testinony, the scope of
the examnation is limted to the scope of the direct
testinmony. The issue we have that we would |like you to
hel p us resolve are the questions pertaining to the
accused device that is not being used as a prior
reference, and is that |ine of questioning allowed. So
t he accused device in the underlying infringenent
litigation, which has not been cited in the expert

decl aration and which is not being used as a prior art,
guestions pertaining to the accused device, is that
kind of line of questioning permtted in a deposition?

THE BOARD: Can you be a little bit nore
speci fic about what type of questions are being asked?

MR LYTVYN. Court Reporter, could you say
the question that was asked prior to --

COURT REPORTER: It's going to take ne a
little bit without ny | aptop.

MR. COHEN: This is Kenneth Cohen on behal f
of the patent owner. | think the issue I'mrunning
into here, and | would invite gui dance on how to
navi gate through this is, I've hit a point in this
cross-exam nation of the declaration of M. Scott
Boos. Now, he happens to be the principle in Blasters,

Inc. He's the president. Blasters and Waterbl asting
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al so have a pending district court litigation, and he
has al so subm tted a declaration as the technica
expert.

Now, he's already testified that he has a
44 1/ 2 percent ownership interest in Blasters, and on
this cross-exam nation as a technical expert, |'m
getting into -- I'mtrying to get into some questions
related to bias because I'mtrying to ask techni cal
questions, and |I'm being, you know, nmet with certain
difficulties. And | don't intend in any way, shape or
formhere to conplain about the difficulties of
litigating sonething, but |I feel Iike I'mnot treading
too far afield to establish the bias of this technical
expert who's subject of cross-examnation is his
declaration as a technical expert in this matter.

MR PFEIFER. This is Nick Pfeifer. | just
want to chine in real fast. The anmount of questions
pertaining to bias, we're not objecting to that. W're
objecting to the |line of questioning being that there
should not be -- it's inproper to ask questions about
t he accused infringing product and whether or not it is
simlar to the clained device. That |ine of
guestioning is out of scope of the opinion that was
rendered here. So if he wants to, you know, discuss

the 44 percent interest and all of that, he has that
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information. At this point, there's no reason to go

I nto whether or not the accused infringing device does
have the sane conponents as the clained invention.

That shoul d be saved for district court litigation.

THE BOARD: Maybe | can ask you, Counsel
Why are you asking those type of questions?

MR COHEN: | mean |'mnot intending to tread
into the district court litigation issues. |'mjust
trying to establish what materials and techni cal
i nformation this expert, purported expert has
considered. And, for exanple, w thout being specific
unl ess the board solicits it, | nmean in ny opinion,
there's been sone very broad technical liberties taken
on what proposed claimconstructions mght be. And in
trying to drill down a technical opinion on this, it's
frustrating the process. So that's the context in
which this bias keeps raising its head.

THE BOARD: But why do you need to know how
simlar the accused product in litigationis to the
prior art for purposes of the |IPR?

MR COHEN: | nean | don't need that direct
conparison. | guess it's just a notation for the
record that, you know, the patent that the principle of
Bl asters who's also their technical expert has anal yzed

Is al so the subject of the district court litigation.
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So | nean | can agree that | don't need a direct
conpari son between the patent and the infringed
product, but | nean it is the subject of his analysis,
this patent.

MR, LYTVYN. Just for the record, the accused
product is not the subject of the expert declaration
that was filed in the IPR and it is also not being
used for any purpose, prior art or otherwse in this
| PR

THE BOARD: All right. Let ne just
understand. Now is there -- is there now an agreenent
t hat nobody is going to be going into the accused
product ?

MR COHEN: | don't see the need to go into
the accused product. | do see value in the record
t hough to identifying that the 116 patent at issue here
inthe IPRis also the subject of the district court
litigation. And I'mjust trying to draw the
di stinctions of the overlap between -- in terns of what
the bias is here of this technical wtness who -- all
he testified to was he renoved the bias fromhis
opinion, which I"'mtrying to dispute that laying a
record.

THE BOARD: Ckay. |I'mjust trying to get at

the dispute at hand. As | understand it, the objection
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was getting into the questions about the product that
was accused of infringenment in the litigation which was
not di scussed or nentioned in the declaration. Now, it
sounds |ike you're not planning to go into any
guesti ons about the accused product or any further
guesti ons about the accused product; is that correct?

MR, COHEN: Correct, not outside of the scope
of what's disclosed in the patent.

THE BOARD: What do you nean outside of the
scope of what's disclosed in the patent?

MR, COHEN: Well, I nmean a |l ot of the dispute
here is in ternms of what technical ranges are
di scl osed, for exanple, |ike the operating pressures of
a punp, for exanple, that's part of the system And ny
position is, is that M. Boos as an expert is taking an
unreasonably broad interpretation of sone of these
ternms, and |"'mjust trying to highlight the bias by
| aying a record of what's in the patent, and that
noting that there is district court litigation, and he
has a financial interest in the outconmes of all of
these. And, you know, it's inpacting | believe sone of
the questions. And I"'mjust trying to accurately lay a
foundation just for sonme of ny technical questions
about what is in the declaration as well as what's been

conveniently left out of the declaration.
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THE BOARD: Ckay. See, I'mjust trying to
get this point at hand. | nean you' ve already
established | think in the ownership interest;
correct?

MR, COHEN:  Yes.

THE BOARD: And if there's no dispute that
the litigation is pending?

MR, LYTVYN. There's no dispute, Your Honor.

THE BOARD: So in terns of -- | nean if the
| ssue just at our hands in ternms of questions about the
accused product, are you planning to ask any questions
going forward about the accused product? And |I'm
tal ki ng about the product that is accused of
infringement in the litigation?

MR COHEN: No, |I'mnot planning on that.

THE BOARD: Ckay. So given that, maybe you
can ask counsel for the other side, is there a dispute
for us to resolve at this point given the fact that
he's not going to be asking anynore questions about the
accused product?

MR LYTVYN:  Yes, Your Honor.

THE BOARD: Sorry?

MR LYTVYN. [I'msorry. Let ne clarify. As
| ong as there are no further questions about the

accused product, the dispute is off, Your Honor.
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THE BOARD: All right. So then as far as |
under stand, everything is cleared up, and there's
nothing -- we don't need to nmake any rulings here. It
sounds |i ke everybody has got an understandi ng on how
to go forward; is that correct?

MR LYTVYN. It appears so.

MR. COHEN: Yes. | think we have sone
clarity. Thank you.

THE BOARD: Ckay. And that's true for al
sides? Everybody is on board, and you guys can proceed
at this point?

MR LYTVYN: Yes.

MR, COHEN:  Yes.

THE BOARD: I'Il just put you on hold for one
second. Gkay. | think that waps it up for today.
And | assune that the transcript, this wll just be

i ncluded with the deposition transcript on the record?
COURT REPORTER:  Yes.
MR. PFEI FER  Yes.
MR, COHEN:  Yes.
THE BOARD: Ckay. Al right. Well, thank
you very mnuch.
MR, PFEIFER Al right. Well, thank you.
MR, LYTVYN:. Thank you.
MR. COHEN:. Thank you.
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THE BOARD: Ckay. (ood- bye.

MR. COHEN: Do you want to take a five-mnute
break?

COURT REPORTER: Sure.

MR, COHEN: Is that all right.

THE WTNESS: Do you want nme to answer the
guesti on about the chaotic inpact, or do you want to
wait until we conme back?

MR, COHEN:  You know what? Let's answer that
pendi ng question just so the record is clear.

THE WTNESS: Basically it's a chaotic
di scharge. That shroud is there to protect the
operator of the machine or anybody around it that could
get hit with flying debris. So all the shroud does is
It keeps it inside that container, if you will, inside
that shroud, so that sonebody doesn't get hurt by
flying debris.

BY MR COHEN:

Q Is that the kind of problemyou wound
encounter on a street sweeper or a turf cleaner?

A It could. | mean it could. | nean the water
could hit, you know, anything on a street sweeper. It
could be a rock. You know, sonebody could get hit with
a rock. The turf, I"'mnot sure if that's, you know --

Q Based on your own expertise or know edge, do
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you have a basis for that opinion that it could be or
Is a problemthat needs to be used on a street sweeper
or a turf cleaning machi ne?
MR, PFEIFER  (Cbjection; form
THE WTNESS: It definitely would have i npact

on a street sweeping nmachi ne and, you know, potentially
on a turf cleani ng nachi ne.
BY MR COHEN:

Q Are they customarily -- based on your
understanding, is this type of shroud used on turf
cl eaners and street sweepers?

A |'d say sonething very simlar.

Q kay. And what do you base that opinion on?

A Based on the shroud, sone type of shroud
that's being used on either one of them Both of them
woul d need to have sone type of shroud.

Q So could you give ne a specific exanple
wi thin your know edge of where a shroud is enployed in
either a street sweeper or a turf cleaning machi ne?

A Around t he cl eaning head, the cleaning head
ar ea.

Q So they are used?

A They can be used, yes.

Q VWll, I'"mnot asking you can they be used.

" masking you what is your specific know edge to a
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street sweeping systemor a turf cleaning systemthat
enpl oys a shroud |ike disclosed in the Herhold patent?
A In the Jones patent, the jet hits the

surface, and then there's a vacuum nozzle behind it.

On the Breither machine, we're not -- the shroud on the
Breither machine is -- | think it's a brush as well.
The NLB system has the exact -- not the Herhold patent,

but it has a shroud on it just like the 116 patent

has. So the prior art on the 116 patent is the sane as
the prior art on the NLB system The shroud is exactly
t he sane.

Q That's not my question. M question is, are
you personally aware of a street sweeper systemlike
disclosed in Breither or a turf cleaning systemlike
di scl osed in Jones that enploy a shroud as disclosed in
Her hol d?

A It looks like it's a simlar -- it's a
simlar shroud systemthat's being used. The shroud is
exactly the same on that of the NLB systemin the prior
art.

Q | didn't ask you about NLB. | asked you what
is your specific know edge as to is the shroud that's
di sclosed in Herhold, all right, do you have any
speci fic know edge personal that could formthe basis

that either Jones or Breither used a shroud?
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MR PFEI FER. (bjection; form
BY MR COHEN:

Q That's a yes or no question.

A So state the question again.

Q The shroud disclosed in Herhold --

A Yes.

Q -- do you have any personal know edge as to a

street sweeper systemor a turf cleaning systemthat

enpl oys the Herhold disclosed shroud?

A | don't know. [I'mnot sure. | don't think
so. | don't think it uses the shroud exactly like that
one, no.

Q So you're not personally aware of anything?

A "' mnot positive that the Herhold shroud is

exactly the sanme to that of the turf cleaning machine
of Jones and the street cleaning nmachi ne of Breither.
But | can say that the NLB prior art is exactly the
same. The patent from Herhold that was used separately
on the NLB prior art is the same shroud that's used on
the 116 patent.

MR, COHEN: Okay. | guess we'll take that
break now.

(Brief recess was taken at 4:07 p.m, to 4:14 p.m)
CROSS- EXAM NATI ON (conti nued)
MR, COHEN: |I'm marking Blasters 1005.
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(Blasters Exhibit No. 1005 was so marked for

I dentification.)
BY MR COHEN:

Q | " m handi ng you what's been marked as
Bl asters Exhibit 1005. The exhibit | just handed you,
Bl asters 1005, it is a patent to Schrunk,
S-c-h-r-u-n-k, Patent Nunber 5,494,393. Do you
recogni ze this patent?

A Yes, | do.

Q Have you read it before?

A Yes.

Q And you cite this patent in your declaration?
A | did.

Q And what is this patent related to?

A This patent dealt around using transversely

| oaded or provided ranps that are pivotally connected
to the side of the vehicle and enables the snall
utility vehicle tractor type device to be driven up and
onto a truck. And it takes up |l ess space. It's safer,
and it enables you to drive the tractor forward in both
directions, so like com ng up and goi ng down. It
enabl es you to use it either way.

Q So is this type of device used in the
pavenent marking renoval industry?

A It can be. It can be. You know, it's not --
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It can be used, yes.

Q How?

A To |l oad any type of tractor on a truck. You
load it transverely to take up | ess deck space.

Q So this could be one piece of a systen?

A It could be, yes, but depending on what. You
asked about the pavenment marking. So it could be a
striping conpany using it. It could be a conpany that
does the renoval using it. So, yes, it could be used
as one -- of one conponent of an overall system

Q So in your expert declaration, this is
anot her patent that you say woul d be obvious to the 116
pat ent and over the conbination of Jones, Breither,

Her hol d and now this patent, Schrunk?
MR PFEI FER. (Qbjection to form
BY MR COHEN:

Q So in your technical field, and we're tal king
pavenent marking renovals and specifically the field
that you're a technical expert in based on your
techni cal expertise, technically why woul d you be
notivated to add this conmponent --

MR, PFEI FER  (Cbjection; form
BY MR COHEN:
Q -- to arrive at the 116 patent?

A It just gives you nore -- it gives you nore
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deck space. |It's safer toload it this way, and it
gi ves you nore deck space as opposed to loading it
| ongi t udi nal | y.

Q Were do you fit all the other conponents to
arrive at the systemdisclosed in the 116 patent?

A You just use a larger truck.

Q So how large of a truck would it have to be
to fit all the conponents required to do pavenent
mar ki ng renovals wwth a punp that punps at 40, 000 psi
and a vacuum punp that vacuuns at 1100 cubic feet per
m nut e?

A The standard straight truck. It depends
on -- again, there's variables, the size of the water
tanks you use, the size of your sunmp. But, you know, a
24 foot straight truck would be nore than enough to
accommodat e sonething |ike this.

Q So you're famliar with all the conponents in

the 116 patent --

A Yes.

Q -- to construct the cleaning system discl osed
t her e?

A Correct.

Q Have you ever built a truck that has al

t hose conponents on it?

MR. PFEI FER  (Cbj ection; scope; objection;
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rel evance. It's the sane as we discussed earlier. |I'm
going to advise you not to answer that. W already
went over this.

THE WTNESS: |'m advised by ny counsel not
to answer.

MR, PFEIFER We can call the board again, if
we need to.

BY MR COHEN:
Q Are you aware of trucks that have all the
conponents disclosed in the 116 patent?
A Yes.
Q And how | ong specifically are those trucks?
A | don't know. 1'd have to take a
nmeasur enent, but wor kabl e.
Q Have you ever built a truck yourself |ike
t hat ?

MR, PFEI FER  (Objection. The sane
objection. Don't answer that.

MR, COHEN: It's getting into his background
as an expert.

MR, PFEIFER  You just asked himif he's
famliar with it. You don't have to ask himif he's
actually built it.

THE WTNESS: I'mfamliar with it.

BY MR COHEN:
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Q And how long would a truck wth all these

conponents need to be?
MR. PFEI FER  (Obj ection; asked and answered.
THE WTNESS: Workable. A workable |ength,
you know, that would be workable to go out on the road
and do a job with everything | oaded all on one truck,
very wor kabl e.
BY MR COHEN:

Q When a person of ordinary skill in the art in
your field builds one of these trucks, do they build
themto workable | engths, or are there techni cal
speci fications involved? And specifically I'm asking
you for exanples of specific dinensioning. Like how
long is the trailer? How many axils is on it? Wy
woul d sonebody be notivated to put all those conponents
on a pickup truck that has a -- it |ooks |Iike an ATV on

the side of it? And that's disclosed in the Schrunk

pat ent .
MR. PFEIFER  Objection; form
BY MR COHEN:
Q | "' masking you to technically explain that

with details that are nore than general.
THE WTNESS: Should | answer?
MR. PFEI FER:  Sure.

THE WTNESS: | nean you're going to have the

800-726-7007

Veritext Legal Solutions

305-376-8800



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 192

wat er box unit on there, the vacuum power unit on
there, a water reservoir, a debris sunp. And you're
going to have the ranps transversely |oaded. It's
common. It's common in the industry. It's can be done
in the industry. |It's common. People are doing it.
Yeah, it can be done. And | don't know. 1'd estimate
roughly 24 or 25 feet which is very workable in the

I ndustry. As an expert, that's a very workable | ength
of a truck to house all of those conponents to do
that. So it's not an overly long truck that woul d be
cunbersome to work on a job site wth.

BY MR COHEN:

Q So in the industry, why would you put the
truck on sideways --

A The tractor.

Q -- or the tractor on sideways?

A I nstead of loading it longitudinally, when
you load it transverse, it enables you to have nore
deck space available to haul nore water to create a
sunp that's larger that holds nore water, debris water

Q So what problemwould that solve? | nean is
it fair to say that that's trying to fit everything on
one truck?

A It just makes it nore workable to have

everything on one truck.
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Q Okay. So specifically what sort of
I nnovati on woul d you have to develop to fit everything
on one truck?

A It wouldn't be very innovative at all. |

mean everything is comonly known in the industry.

It's a rearrangenent of known conponents. It's not
novel .

Q So --

A It's all prior art stuff that's avail able.

Q So the Jones, Breither, Herhold and Schrunk,
are those all in the pavenent marking renoval
i ndustry? Are they exanples of machinery that are
enpl oyed in the pavenent marking renoval industry?

A Let nme take each one of them | guess. The
Jones patent is built around turf cleaning. The
Breither patent has sone simlarities around street
cl eaning, so, yes, it has sonme simlarities. The
Herhol d definitely is used in the pavenent marKki ng,
pavenent marki ng and renoval industry. |It's being
used, yes, and so is the Schrunk transverse | oadi ng of
a utility tractor on a truck. So it's being used as
well, so yes. Sone are and sone aren't.

Q Al right. So agreed, the Herhold conponent
Is used in the industry --

A Yes.
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Q -- as a pavenent marking renoval ?

A And so is the Schrunk.

Q The Schrunk di scl oses a ranp system for
| oading a tractor on?

A Correct.

Q So in the pavenent marking renoval industry,
Schrunk as disclosed is used with just |oading a
tractor on sideways?

A You | oad the tractor onto the utility truck,
onto the support truck, so, yes, it is being used in
t he pavenent marking renoval industry.

Q And in its entirety? There is a vehicle in
t he pavenent renoval industry, marking renoval industry
that just has a tractor | oaded sideways on the truck,
which is what's disclosed in Schrunk -- excuse ne.

MR, PFEI FER. (bjection; form
BY MR COHEN:

Q Yes, that was correct, Schrunk.

A It's all -- everything is |oaded all on one
truck.

Q So --

A You know, that's not true. |'msure that

peopl e do | oad, you know, equi pnment on transversely.
|'"ve seen it before in the industry. So that's one

opportunity. The other one is loading it on a pavenent
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mar ki ng renoval system that conbi nes everything.

Q So in the pavenent marking renoval industry,
and that's the industry that you're a technical expert
I n?

A Yes.

Q Putting a tractor and all the other
conponents on one truck is well-known; is that your
testi nony?

A It is done in the industry.

Q So where is your industry reference in your
opi nion of this disclosure you speak of?

MR. PFEIFER  Objection; form

THE WTNESS: | guess | didn't -- it's
there. | nmean it's available. | nmean it could be nade
avai | abl e.
BY MR COHEN:

Q But if these conbinations of Jones, Breither,
Her hol d and Schrunk are well-known in the industry,

where is the disclosure --

A | said they were done -- they were utilized
in the industry. | said they were utilized in the
i ndustry.

Q kay. So then people with ordinary skill in

the art in the industry would know about thenf

A Correct.
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Q So where is your evidence of these
conmbi nations in your industry?
A | just guess | didn't put it in.
Q Because why?
MR, PFEI FER  (Cbjection; form
THE WTNESS: They weren't put in, but
they're conpleted. They're utilized in the industry
with everything on one truck, yes.
BY MR COHEN:
Q So you're saying that your declaration is
I nconpl et e?

MR. PFEIFER  Objection; form

BY MR COHEN:
Q | mean is it inaccurate?
A No, it's not inaccurate.
Q So where is your industry exanples of the

conbi nati on of Jones, Breither, Herhold and Schrunk?

A | gave independent anal ysis and | ooked at
each one of the clainms, clainms 1 through 6 and claim 10
and just used prior art that would notivate ne to nmake
a better system and | did that. That's the result is
ny decl aration.

Q And nmy question is, you testified --

A It doesn't nmake anything inaccurate that it

wasn't.
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Q So ny questionis, is you're saying in the
pavenent marking renoval of airline rubber and the
ot her surfaces that, for exanple, are disclosed in the
116 patent to renove fromvarious hard surfaces such
asphalt and concrete, did | understand correctly that
you testified that the conbination of Breither, Jones
or Jones, Breither, Herhold and Schrunk is well -known
in the industry?

A | didn't say well-known. | said it's done in
t he industry.

Q It's done in the industry?

A Yeah, people do that.

Q So woul d a person of ordinary skill in the
art know about the conponents that you cl ai m Jones,
Brei ther, Herhold and Schrunk di scl ose?

A Yes, they would if they did -- it would be
very obvious for them and easy for themto figure that
out, so yes.

Q So that is the foundation for my specific
guestion of if there are people in the industry that
you're a technical expert in, where is your evidence of
that in your declaration? Were is your discussion of
what people in your industry are doing?

MR, PFEI FER. (bjection; form
THE WTNESS: As | stated earlier, you know,
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| referenced each of the specific prior arts as
conpared to the existing clains in the 116 patent, and
| identified each one of themas stated in ny

decl arati on.

BY MR COHEN:

Q So there's not a conbination of Jones,
Breither, Herhold and Schrunk anywhere in the pavenent
mar ki ng renoval industry that you' re aware of ?

MR, PFEI FER. (bjection; form

THE WTNESS:. | already answered that there
are people doing it just like that with everything
| oaded all on one truck.
BY MR COHEN:

Q Right. And nmy question is, well, you' re an
expert in this technology area. You submtted a
declaration in this technology area. You say you know
of people that are using this technology in this area,
and |'m asking you, well, where's the discussion of
that in your declaration?

MR, PFEI FER  (Cbjection; form
THE WTNESS: |'m saying that we put each one
of the conponents of the prior art together, and, you
know, it can be provided.
BY MR COHEN:
Q So --
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A | wouldn't say it's inaccurate. |t doesn't
make the declaration inaccurate though. It makes it
stronger.

Q | nean --

A It makes it even nore conprehensive.

Q You agree that your opinion hinges solely on

being able to pull this prior art in conbination based
on your definitions of what these terns are in the 116
patent? Wuld you agree with that?

MR, PFEI FER. (bjection; form

THE WTNESS: No, | don't think it's just ny
opinion on what it is. | mean | think it's not just ny
opinion. It's ny opinion what | said in the

declaration. But | think that the assunptions that are

made are not just ny assunptions. You know, | put
nyself in the shoes of a person wth the skill, you
know, a person with skill in the art, ordinary skill in
the art.

BY MR COHEN:

Q So you're saying then a person of ordinary
skill in the art will read the disclosures in the 116
patent, for exanple, and they would just -- they would
read claim1, for exanple. It says a cleaning system
for renmoving coatings froma hard surface by a high

pressure liquid. And they would | ook to the
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specification and say I'mgoing to disregard colum 3
starting at line 57, which we read into the record
numerous tines, they're going to disregard that
disclosed limtation, qualitative Iimtations of 25,000
to 40,000 psi? And that's just an exanple, and then
this way -- well, then Jones is what people in the
i ndustry are doi ng?

MR PFEI FER. (bjection; form
BY MR COHEN:

Q And what |I'msaying is, if a person -- what
|"masking you is if a person of ordinary skill in the
art would understand that in this field of invention,
for exanple, pavenent marking renoval were to |look at a
range between 25,000 to 40,000 psi, why would they use
the Jones nmachine as a baseline of representation of
what people are doing in the industry?

A The 116 patent is a cleaning nachine as
stated in claims 1 through 6 and 10. It's not
specifically just a pavenent marking renpval system
The 25,000 to 40,000 psi was an exanple. You know, it
wasn't a defining limtation.

Q But to illustrate what people in your
I ndustry are doing or at |east sone, you need to
conbine the turf cleaning machine with the street

sweeper ?
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A You woul d conbine the prior art of the Jones
machi ne, the Breither nmachine, the Herhold nmachi ne and
t he Schrunk machi ne.

Q Wel |, when you tal k about what people are
doing in the industry --

Yes.
-- are you referring to conplete systens?

Yes.

o » O >

So you're aware of conplete systens within
your industry --

MR. PFEI FER  Cbj ecti on.
BY MR COHEN:

Q -- for pavenent marking renoval ?
A What does a conpl ete system nean?
Q " m asking you as an expert, what would a

conpl ete system be for pavenent marking renoval ?

A | mean people are building conplete -- that's
very broad. Conplete systemis an extrenely broad
guesti on.

Q So what woul d you consider a conplete system
narrow y defi ned?

A | nmean narrow y defined? | nean not
everybody wants a vacuum |t depends on where you
are. Not everybody wants to | oad the tractor on

si deways. Not everybody wants a tractor. So | nean

800-726-7007

Veritext Legal Solutions

305-376-8800



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 202

there's a lot of different variations of this equipnment
on how people want it, you know. And you try to build
equi pnent around what people's needs are and have the
price reflect it that way. So conplete is a very broad
term It's hard for ne to answer.

Q kay. So nore specifically in your
decl aration, you have a conbination of Jones, Breither,
Her hol d and Schrunk?

A Ri ght .

Q In that specific conbination, you re aware of
sonmeone in your industry who is doing that conbination?

A Yes.

MR. PFEI FER  Cbj ection; rel evance.
BY MR COHEN:

Q So you're saying that whatever this system
you're referring to, and part of ny question is, well,
what are you referring to?

A What do you nean by that?

Q Are you saying that there's sonebody in the
i ndustry that took the Jones turf cleaner and conbi ned
it with a street sweeper and put an NLB punp on it, and
there you are?

MR PFEI FER: (bjection; relevance;
obj ection, form

THE WTNESS: It was an exanple of the
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prior -- |"'ve already answered this question earlier,
but the prior art that was out there are exanpl es of
technol ogy that's commonly known in the industry. And
we already went through this before, and it's --

BY MR COHEN:

Q So Jones, for exanple, discloses a punp that
punps at 200 psi. And you're saying that the NLB punp
at 40,000 psi, you're saying punps are punps? |s that
your testinony?

MR. PFEI FER  Cbj ecti on.
THE WTNESS: | didn't say that at all
BY MR COHEN:

Q So then ny question is then explain to ne
froma technical standpoint why woul d a person of
ordinary skill in the art area we're tal ki ng about,
your area of technical expertise, interchange those
punps?

A What | said was the simlarity as a punp is
that they're both positive displacenent punps. And |
said that for cleaning, the Jones punp could be used
for cleaning. |If you want to take off hard or robust
mar ki ngs, then you may have to go up in pressure, and
that's why we conbined the NLB punp that went up in
pressure.

Q If you had to conbine the NLB punp to get
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pressures to renove these coatings or vul cani zed rubber
or whatever else is cleaned with machines in your
technical area of expertise, then if that range was
above 25,000 psi, for exanple, then these references
woul d not be used to nmake that sort of device. Wuld
you agree with that?
MR, PFEI FER  (Cbjection; form
THE WTNESS: The 116 patent is a cl eaning

machi ne though. It's a cleaning nmachine that does nore
than just take markings off. So it can be done with
| ower pressures. And regardless NLB runs up to 40, 000
psi anyways. They are prior art that | referenced.
BY MR COHEN

Q So you're saying a person of ordinary skil
in the art in the area of pavenent marking renoval
woul d use what's disclosed in the 116 patent to cl ean
turf?

A No. We tal ked about this question. You
al ready asked ne this question, too. You use different
pressures for different cleaning. You use the |ower
pressure for softer materials and hi gher pressure for
harder materials. Wen you're cleaning -- and like the
116 patent is a cleaning machine. dains 1 through 6
define that. Caim10 defines that. It's a cleaning

system You use different pressures for different
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applications.
Q So you still don't have a technical answer to

t hat questi on.

A That's very technical, a very technica
response.
Q | " m aski ng you based on what's disclosed in

this patent, the 116 patent, in the ranges of 25,000 to

40, 000 psi -- and we spoke earlier on the 116 patent

about prior art in this area including the machine that

you built, Blasters Corporation, that we're tal king

about punps that are in the range of 25 to 40,000 psi.
MR. PFEIFER  Objection; form

BY MR COHEN:

Q Wul d you agree that one of ordinary skill in
the art would understand that that's the disclosure in
the 116 patent?

A If the 116 patent is only requiring cleaning

-- sorry -- renoving pavenent markings, then that
woul d be correct. But it's a cleaning system so |ower

pressures can be utilized. Again, 25,000 to 40,000 was

an exanple. It was not a defining value, if you wll.
It was an exanple. It didn't say you have to run
25,000 psi to 40,000 psi. It doesn't say you have to
run that pressure. It was an exanple of what was

typically run was an exanple of 25,000 to 40,000. And
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besi des that, the NLB prior art, if you do want to run
40, 000 psi, that systemin the prior art would notivate
anybody to use it. They use a tractor. They use a
system you know. | nean, you know, it's a striking
resenbl ance.

Q So if soneone in your industry said |I'm going
to take one of these NLB trucks with a 40,000 psi punp
on it, you know, a high power vacuum punp, you know,
sonething along the lines of 1000 cubic feet per
m nute, and they're going to go and renove vul cani zed
rubber froma runway, if they said -- and | assune
these jobs are bid to a specification where it would
say it will take us, | don't know, a day to clean al
the runways. |Is that something that's normally
di scussed in the industry?

MR. PFEI FER  (Obj ection; rel evance.

THE WTNESS: | nean, of course, with any
project, you'd have a scope of work and you'd have a
duration of tinme that you' d have to give that to your
custonmer of howlong it's going to take to do the job.
BY MR, COHEN

Q And would it be an incorrect technical term
once all the rubber is renoved fromthe runway, for
exanple, that the runway is now clean of the rubber?

A Wul d that be the | anguage that woul d be used
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after the application was conplete? |Is that what
you' re aski ng?
Q Wul d that be technically incorrect to say
once all the vul cani zed rubber is renoved from an
ai rport runway, that the runway is clean?
MR, PFEI FER  (Cbjection; form
THE WTNESS: Typically all the rubber is not

renoved. It's a partial renoval spec. So, you know,
It was renoved -- | would say it would be nore that the
rubber was renoved fromthe runway. | wouldn't say it

was cl eaned fromthe runway.
BY MR COHEN:

Q So when you have a claim-- a cl eaning system
for removing coatings, so the cleaning systemwould
renove the coatings. So if we're tal king about
removi ng runway rubber, that systemis cleaning the
rubber off. |Is there anything technically incorrect
about that statenent?

A | guess you could say it's cleaning. You
could say it's cleaning the runway, but, you know, the
next person mght say it's renoving the rubber.

Q | didn't ask you that. | asked you is there
anyt hing technically incorrect about using that
term nol ogy in your industry?

A Cl eaning the runway? C eaning the runway?
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Q Sure.

A No, there's not anything technically wong
W th saying cleaning the runway. But the
specifications -- so we're on the sanme page, if you go
to an airport, it's not called cleaning. It's not
called cleaning the rubber. The specification is
rubber renoval. It does not tal k about cleaning the
runway. It's never the spec, and that's not the

technical or industry |anguage. The industry |anguage

I's rubber renoval. It's not cleaning.
Q So if sonebody were to say to a person of
ordinary skill in the art in this technical area we're

tal ki ng about, your area of expertise, do you have a
machi ne to cone out and clean nmy runway?

MR PFEI FER. (bjection; form
BY MR COHEN:

Q s that person of ordinary skill in the art
going to cone out wwth a Jones turf cleaning machi ne,
or are they going to conme with sonething different?

A The Jones cl eaning system was an exanpl e of
prior art that was conmonly known on the market. You
woul dn't go to clean a runway with an artificial turf
machi ne.

Q So if you're tal king about coatings and

markings in the area of airport runways and roadways
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and ot her asphalt and concrete structures that woul d
have these markings |ike parking garages and roads, if
your cleaning systemis renoving these coatings, would
you agree that that's limted to a pressure range of
25,000 to 40,000 and up or sone vacuumng at a rate to
keep up, a vacuum punp system capabl e of over 1000
cubic feet per mnute? Wuld you agree that those are
necessary conponents that a person of ordinary skill in
the art at a m ni num woul d have on their machine?

MR, PFEI FER. (bjection; form

THE WTNESS: Ask ne one question at a tine
i f you would. That was kind of a run-on sentence.
BY MR COHEN:

Q kay. | f sonmebody asked a person of ordinary
skill in the art to renove a rubber coating froma
runway - -

A Just so we're on the page, rubber is not a
coati ng.

Q Fine. Wulcani zed rubber that is attached to
the runway surface.

A Ckay. Right.

Q I f a person of ordinary skill in the art is
approached to renove that rubber, what are the m ni num
operating conponents on the systemto cone out to bl ast

with water that vul canized coating off and vacuum it
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up?

MR, PFEI FER. (bjection; form

THE WTNESS: | nean we tal ked about this
earlier, too. | nean typically, you know, maybe

15,000 psi up to -- you know, rubber is not typically
cl eaned at 40,000 -- not cleaned, but renmoved at 40, 000
psSi .

BY MR COHEN:

Q But would the person of ordinary skill in the
art select a turf cleaning nachi ne that discharges
wat er at 200 psi?

A You woul dn't use a turf cleaning machine to
do a rubber renoval project, and you wouldn't -- you
use different pressures for different applications.

You have to be, you know, w se and aware of your
application to choose the right piece of equipnent.

The exanpl e of the Jones machine was prior art of an
exanple of a utility tractor and a support truck. That
was the exanple, and then it built fromthere to create
t he best possible machine. So the answer is you

woul dn't use a -- you wouldn't use the Jones machine to
tackl e a runway project. But when you add the other
conponents of the prior art that are all commonly
avai |l abl e and commonly known on the market and

rearrange themin a larger truck, and you surely could
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go out and do the work on a runway.
Q So have you built any trucks --
MR. PFEI FER. (bj ecti on.
BY MR COHEN:

Q -- utilizing the conbination of these

di scl osed references?

MR. PFEIFER  Don't answer that.

THE WTNESS: Counsel advised ne not to
answer .
BY MR COHEN:

Q | mean in your technical background and
expertise, a lot of what you rely upon is your patents
and your positions at Blasters, Inc., in various
capacities over the years. Do any of those involve
building a systemthat's simlar to what's disclosed in
the 116 patent?

MR. PFEI FER  Agai n, objection for the sane

reason.
THE WTNESS: Don't answer?
MR, PFEI FER:  No.
THE WTNESS: Counsel suggests | don't
answer .

BY MR COHEN:
Q | nmean --

MR. PFEI FER. There surely can be other ways
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to get an answer to that question.
BY MR COHEN:

Q So what i s your experience in constructing
machi nes for applications such as renovi ng pavenent
mar ki ngs and/ or the vul cani zed rubber in airport
runways?

A W starting building themin 1990, and we
started building systens that we sold in 1992,
sonething like that. So the early '90s.

Q And have they evol ved through the present
time?

A Yes. Like any system you want to inprove as
you go.

Q kay. So --

A And evol ve.

Q And when you first started devel opi ng your
first system did you use sonething simlar to the
Jones reference?

MR. PFEIFER  Objection; form
THE WTNESS: In the original systemthat we
built was a truck-nounted system It didn't have a
tractor, so it's not rel evant.
BY MR COHEN:
Q So you didn't even start wth sonething as

smal |l as the Jones reference for the applications we're
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tal king about in the field of art that the 116 patent
is related to?

MR. PFEI FER  (Obj ection; rel evance.

THE WTNESS: Can | answer that?

MR PFEI FER  You can.

THE WTNESS: The first trucks that we built
were truck-nmounted systens where we had a head off the
front of the truck, and there was no utility tractor
utilized. So it's not relevant.

BY MR COHEN:
Q So there cane a tinme where you added a

utility tractor, you called it --

A Yes.

Q -- to the systen?

A Yes.

Q And when was that?

A 1999, ' 98.

Q And what are the conponents of that systen?

MR. PFEIFER  Objection. You're going down
the sane line. Don't answer it.

THE W TNESS: Counsel has --

MR PFEIFER: This is not rel evant.

MR, COHEN: This is absolutely relevant. [|'m
aski ng his background and getting into his experti se.

And |' m sayi ng how woul d one of ordinary skill in the
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art be notivated to conbine this stuff, and he's giving

general answers. | nean this is a cross-exam nati on.
MR LYTVYN. Sure. And the person of

ordinary skill in the art is not defined as sonebody

who actually builds these machines. | think that's the

definition that we have on the record that we proposed,

and you guys agreed to it and the board accepted, nor

does it say that a person of ordinary skill in the art

I s sonmebody who actually builds these machi nes.

BY MR COHEN:

Q Sonebody of ordinary skill in the art is
agreed woul d have technical expertise in this area, and
that's you?

A Yes.

MR, PFEI FER. (nbj ection; asked and answered.
BY MR COHEN:
Q So in this area, you -- | nean you say you're

a technical expert, so | assune that enconpasses you're

a person of ordinary skill in the art; correct?
A Correct.
Q So you testified earlier that a | ot of these

conponents are known in the industry and are built on
speci fic machines wthin your industry. So |I'm asking
you specific questions. Wat is your know edge about

where -- like who in the industry and howis this done,
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and, for exanple, have you a built machine that is a
conmbi nation of all these references?

MR. PFEIFER  (Objection. Again, this is
going into -- don't answer. You're |eading right down
the road of whether or not he infringed this patent.
It's not relevant to determne all -- who has built one
of these machines since the inplenentation of the 116
pat ent .

MR, COHEN: We're tal king about prior art.

MR. PFEI FER  You're not though.

MR, LYTVYN. You're asking if anybody el se
has built one of these machi nes.

MR, COHEN: But |'m maeking the question nore

speci fic.
BY MR COHEN:
Q The prior art -- is there prior art in your

I ndustry specific to your opinion?
A The NLB patent.
Q Okay. So the NLB patent by itself or the NLB
di sclosure -- so you're saying that Schrunk assigned
NLB that? |Is that what you're referring to?
A No. The NLB prior art, |'m saying.
The reference?

Q
A The reference.
Q The Blasters 1006 | believe is the --
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A Yeah, this one right here, 1006.

Q So what other prior art in your industry are
you aware of because you agreed Jones is not within the
scope of your industry?

MR. PFEI FER  (Obj ection; rel evance.
BY MR COHEN:

Q Breither is not within the scope of your --

A W' ve al ready gone through this question.
You' ve already asked nme three -- this is probably the
third different way you have asked ne the sane
guestion. | already answered it.

Q You didn't answer it. So is it correct to
say that Jones by itself is not a nmachine that's
utilized in your industry?

MR PFEI FER. (bjection; form
THE WTNESS: No. The Jones machi ne by
Itself is not used for pavenent marking renoval.

BY MR COHEN

Q kay. And either is Breither?

A Stand alone it is not.

Q And neither is Schrunk?

A Stand alone it is not.

Q So why would a person of ordinary skill in

the art in your industry conbine all of these

ref erences?
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A Because it's prior art, and it's comonly
known. [It's commonly known in the industry.

Q You coul d combi ne Jones, Breither, Herhold
and Schrunk with NLB and arrive at what's been
di sclosed in the 116 patent?

MR, PFEI FER  (Cbjection; form

THE WTNESS: Yes. |It's conmonly known in
the industry. And it's a rearrangenent of conponents,
and, sure, yeah, it could be done, yes.

BY MR COHEN:

Q And |' m asking what is your personal
knowl edge of that within your industry, and w thout
citing to these references, do you have personal
knowl edge of where this is being enployed in your
| ndustry?

MR. PFEIFER  (Objection; relevance. W're
not here for himto find infringes for you. Don't
answer the question.

MR, COHEN: This is inconsistent with -- it's
a followup question to his testinony of this is known
in the industry.

MR, PFEIFER It's not because you're not
restricting your tinme frame back to the priority date.
You're asking if this is happening in the industry.

Those are two conpletely different questions. And the
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fact remains that just because we don't have a 102
(sic) reference doesn't nean that the conbination of
references i s not obvious.

BY MR COHEN

Q In ternms of prior art, what is going on in
the industry that you have personal know edge of that
everyone i s doi ng?

A | never said everyone. | said there are
people that are doing it. It's the same question,
isn't it?

MR PFEIFER It is.

THE WTNESS: Yes, it's the sane questi on.
"' mnot going to answer that.
BY MR, COHEN

Q Prior to July 2nd, 2004, because we're
tal ki ng about prior art, do you agree that that's what
your opinion is based around?

A Yes, on clains 1 through 6 and 10, correct.

Q Wthin your industry, is there prior art that
you're aware of prior to July 2nd of 2004 that conbines
t hese el enents such as are disclosed in Jones,
Breither, Herhold and Schrunk?

A Sone of themare -- sone of those -- there is
prior art for all of themprior to 2004, yes, July 2nd,
2004, yes, there is.
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Q O her than this? So people that are doing
pavenent marki ng renmoval and renoving runway vul canized
rubber coatings, there is other conbinations simlar to
Jones, Breither, Herhold and Schrunk that you' re aware
of ?

A Be nore specific with your question to make
sure I'manswering it correctly.

MR, COHEN: Whuld you mind readi ng that
guesti on back.

(Previous question read back by court
reporter.)

THE WTNESS: Then do | answer the question?

MR. PFEI FER  Yes, you can answer that.

THE WTNESS: Yes, there are people out there
doi ng this.
BY MR COHEN:

Q And |i ke what specifically are you referring

to?

MR. PFEI FER.  Obj ecti on; scope.

THE WTNESS: | guess the question is you
said -- you referenced the Jones, the Herhold, the

Breither and the Schrunk patent prior art.
BY MR COHEN:
Q Yes.

A You're asking ne are there people that are
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doi ng each of those?

Q "' masking you a foll owup question to -- and
correct me if | have this wong. |I'mtrying to clarify
If you testified then that there are sone people in
your industry who have devices, nmachines, to be
utilized in the pavenent marking renoval or airport
rubber runway renoval industry that are using this
t echnol ogy - -

MR PFEIFER: Don't answer that.
BY MR COHEN:
Q -- prior to July 2nd 2004 where you're
saying -- what is your know edge of these el enents
bei ng conbined in your industry?
MR. PFEI FER: You can answer that one.
THE WTNESS. M know edge of the --
MR. PFEI FER  (Obj ection; scope al so.
THE W TNESS:. There are people in the

I ndustry that are conbi ning those conbi nati ons of

equi pnrent all on one chassis, yes.

BY MR COHEN:

Q They' re doing that prior to July 2nd of 20047?

A |'"d have to think about that one, yeah. [|'m
not sure if it was prior to that date or not. But
there's people that are doing it. Surely the prior art

shows there's -- I'd have to think about that. 1[|'d
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have to think about that. |'mnot prepared to -- | was
just saying |'mnot prepared to answer the question
before July 2nd of 2004. | don't know.

Q What is your understandi ng of what
constitutes prior art?

A Prior art is the technology prior to the
filing date of the patent. The patentholder in this
case is the technol ogy that was made publicly avail able
and aware prior to the filing date. |It's the specific
technol ogy that's nentioned in the clains.

Q And at the tinme that you prepared and
execut ed your declaration, was that your understandi ng
of what prior art was at the tine?

A Yeah. | would say so, yes.

Q So the question you just said you had to
t hi nk about, what was the state of the prior art in
your industry, do you think that that would have been
sonet hi ng you woul d have researched at the tine of
preparing this declaration?

MR. PFEI FER  (Cbjection; form objection;
scope.
THE WTNESS: No, | wouldn't have.
BY MR COHEN:
Q You woul dn't have considered prior art within

your own field?
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A | did. W did prior art based on each of the
conponents to try to -- again, we weren't trying to
beat anyone's patent. W were just trying to inprove
the system

Q What do you nean by that?

A Just trying to inprove a systemand build the
best possible systemthat's out there.

Q So are you saying you built the best possible
system out there?

A | don't know. One may say that.

Q kay. So is that based on you reading the
references of Jones, Breither, Herhold and Schrunk in
conmbi nation, or is it sonething el se?

A | think there's a whole I ot of things that go
I nto, you know, a | ot of industry know edge. Yeah,
definitely reading, you know, Jones, Breither, Herhold,
NLB prior art, Schrunk, all of those added together
hel ps enlighten ne.

Q So this best systemthat you think you built,
when was that built?

MR. PFEI FER  (bjection; rel evance; outside
the scope. Don't answer that.
BY MR COHEN:
Q That's a direct follow up to sonething you

testified to.
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MR. PFEIFER  You don't need to know the
dat e.

MR, COHEN: Wy not ?

MR. PFEI FER  Because the date directly goes
towards infringenent.

MR, COHEN: |'m asking about prior art. D d
he build a machine that he thinks is the best prior to
or after July 2nd of 2004.

MR, LYTVYN. And just to clarify, build is
using -- is being used in a constructive sense; right,
constructively built? |Is that what you were talking
about or actually physically built?

MR, COHEN: |'m asking the technical expert.
| nmean |'m asking him
BY MR COHEN:

Q What do you nean by that? Wat did you build
and when?

A We build, you know, all kinds of systens. W
bui |l d equi pmrent every day. So |I'mnot sure what the --
| don't have a date on when I built it. Wat |I'mjust
saying in general is what we did was to | ook at the
prior art, understand the prior art, and it was
notivation to i nprove the system and nothing to do with
violating the 116 patent.

Q VWhat prior art are you referring to?
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A |"'mreferring to Jones. |I'mreferring to
Brei t her, Herhol d.

Q The machi ne you were just referring to --

A Wi ch machi ne?

Q | don't know. |I'm asking you. You said you
read references; right, and you built what you thought
was the best machi ne?

A | said we wanted to build the best machine.
If | used the wong tense, then maybe that's the case,
but | said we wanted to build the best system

Q And you reviewed prior art in your endeavor
to build the best systenf

A | read this prior art, the Jones, Breither.

Q When's the first tinme you read the prior art?

A | can't recall. | don't know.

Q And then when you said you wanted to build
the best system what's your tine frame to start
bui |l di ng the best systenf

A To be determ ned.

Q So it hasn't been built yet?

A No.

Q And are you contending that all the
references that you cite in your declaration is the
limt to the prior art in your industry area?

MR. PFEI FER.  Obj ecti on; scope.
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THE WTNESS: No, | don't think it's limted
to that. It could continue to inprove. |It's gets
outside those limts.

BY MR COHEN:

Q So is there art, prior art that's outside of
the limt of what is disclosed in your declaration?

A No, not that | know of right now.

Q Ckay. And you're not aware of any other
prior art prior to July 2nd, 2004 within your industry?

MR, PFEI FER. (bj ection; scope.

THE WTNESS: | said I'mnot -- | don't know
for sure. 1'd have to cone back and answer t hat
guesti on.
BY MR COHEN:

Q And woul d you agree that that probably would
have been inportant if, in fact, that fact existed to
make it into your declaration?

MR. PFEI FER  (bj ection; scope.

THE WTNESS: | don't think it would have
been i nportant enough.

MR COHEN: Al right. 1'lIl mark this as
Bl asters 1007.

(Bl asters Exhibit No. 1007 was so marked for
I dentification.)

BY MR COHEN
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Q "' mshow ng you what's been nmarked as

Bl asters 1007.

A Yes.

Q Do you recogni ze this patent?

A | do.

Q Have you reviewed it before?

A | have.

Q For what purpose did you cite this in your
opi ni on?

A Because it's one nethod of collecting the

debris. You know, you have to have an angl ed fl oor
somehow to dunp the water and debris, and this is one
of the prior art references that | |ooked at because
this is a tiltable body for collecting debris as a dunp
truck woul d worKk.

Q So this is a dunp truck?

A No, it's not a dunp truck. It's just a
tiltable body like a dunp truck. It just tilts. The
box tilts.

Q So then --

A This is a tank. Actually that's a tank for
hol di ng wat er and debri s.

Q So we're referring to Blasters Exhibit 1007,
and this a U S. Patent to Sl oan, Patent Nunber
4,975,205. And if you would turn to figure 1.
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Fi gure what ?
1?

> O >

Figure 1, yes.
Q There's a truck with a body that's tiltable,

and it looks like there's a hinge on the rear for

dunpi ng?
A Correct.
Q Wul d sonebody in the art area that you're a

technical expert refer to this as sone version of a

dunp truck?

A | think the only simlarity would be as it
lifts up to dunb, but it's not an open box. It's a
t ank.

Q So if you categorize it as a tiltable dunb
body, would that be nore accurate?

A Atiltable dunp body? | wouldn't call it

that. 1'd call it a -- it's a sunp. It's a
reservoir. You know, it's a tank that tilts. It does
tilt. It's just sonebody's exanple. [It's just, you

know, a conmmonly known over-the-counter description.
Everybody knows what a dunb truck is.

Q Are trucks like this in your industry of
pavenent marki ng and coating renovals and vul cani zed
rubber on airport runway renovals, are trucks such |ike

this disclosed in the Sl oan reference patent commonly
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outfitted with high pressure punps and hi gh vacuum

punps?
MR. PFEI FER  (Obj ection; rel evance.
THE WTNESS: Yes, they are.

BY MR COHEN

Q So in your industry, if you're going to build
a systemfor renoving pavenent markings or coatings,
you woul d start with a base truck |like the Sl oan
ref erence?

A Not necessarily. | mean you could start with
the Jones, with the Jones truck. It wouldn't matter
what chassis you used, cabin chassis. It wouldn't
mat t er .

MR PFEIFER |I'mlike to object to the
previ ous question to the scope and rel evance.
BY MR COHEN

Q So this is added to the list of references
that you've reviewed in contenplating, you testified,

i n building the best possible systemyou can. And it's
your testinony that a person of ordinary skill in the
art would start with these disclosed references being
all the exhibits in front of you to arrive at the best
syst enf?

MR, PFEI FER. (bjection; form objection;

rel evance.
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THE WTNESS:. | could, yes.

BY MR COHEN:

Q Ckay. And what exactly would you contenpl ate
t he best systemto be?

A The nost viable system | think it's
subj ective, but the nost viable system The best
systemis the nost workable systemand potentially the
econom cal system sinplest system you know, the unit
that uses |less parts, so the operating costs less. And
| think it's a whole nultitude of a big cross-section
of things I would | ook at as the expert on building the
best possible systemas in any industry. And there's a
| ot of variables that determ ne what the best possible
systemis, and at the end of the day, it's very
subj ective, you know. It depends on who's asking and
who' s answeri ng.

Q So in reviewng the prior art to build the
best possible system --

A Yes.

Q -- technically what are your goal technica
paranmeters that the best system would have to enpl oy?

A You'd have to | ook at the conprehensive, you
know, the overall nachine. There would be a whole | ot
of different conponents that I would |look at. | nean

there's countl ess conponents that you would | ook at in
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the design of the conponents, the orientation. | nean
there's a lot of things that goes into building a big
pi ece of equi pnent.

Q | mean you're a technical expert. Could you
give nme sonme technicals on after reviewing the prior
art, what sort of conponents would have to be in the
best systenf?

MR PFEI FER:. (bj ection; scope.

THE W TNESS:. You know, the conponents woul d
be the articulating head that's on it and how t he head
wor ks and how it vacuuns, how the waterbl ast system
does it drive off the truck engine; does it drive off
an auxiliary engine. You know, there would be a whol e
multitude of -- | nean | would | ook at do you want to
use a tiltable sunp reservoir or, you know, a sl oped
floor reservoir. There would be a |lot of different
vari abl es that would be | ooked at to determ ne what the

best possible systemis. And one thing | would focus

on is building the nost -- is building a sinple system
as wel | .
BY MR COHEN:

Q So is it fair to say that if you' re building
an inproved yet sinple system that conbining a bunch
of known elenents to get themto work in a conbination

that is sinple and useful and for patent purposes
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novel , would you agree that that involves sone
I ngenui ty?
A No, not necessarily.
MR. PFEI FER  (bj ection; scope.
THE WTNESS: Not necessarily.
BY MR COHEN:

Q So based on what ?

A It's a bold statenent to say that that
woul dn't be the easiest way to do it is to | ook at the
prior art patents that are out there, and |I'm answeri ng
not necessarily.

Q Well, I'msaying a person of -- your opinion
is a person of ordinary skill in the art would | ook at
the prior art references that you cite in your
decl aration?

A Yes.

Q And based on that, it would be obvious to
that person of ordinary skill in the art to cone up
with what's disclosed in the 116 patent. So | nean ny
guestion is technically speaking in your opinion, would
that person of ordinary skill in the art expect to be
able to combine all these references? Wat's the
notivation for getting all these conponents to work
together in conbination?

A The notivation would be to ultinately yield
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the best system

Q But why woul d a person of ordinary skill in
the art readi ng the conbination of your references
expect success in using that parts list to cone up with
what's disclosed in the 116 patent?

MR, PFEI FER  (Cbjection; form

THE WTNESS: They woul d expect to -- they
woul d expect to yield success. |It's very obvious and
conponents that are commonpl ace in the industry, things
that are already successfully used. So ny opinion was
the technology is proven and avail abl e.
BY MR COHEN:

Q So the 116 patent is issued to Janmes P.
Crocker, and it was filed July 2nd 2004. And are you
aware in your industry of anyone who read all these
cited prior art references in your opinion and derived
an invention that's disclosed in the 116 patent?

MR. PFEI FER  Obj ection; scope and

rel evance.

THE WTNESS: | nmean how would | know if
sonebody el se read those patents. | have no idea.
BY MR COHEN

Q Well, you've read the patents; correct?

A Correct.

Q And prior to July 2nd, 2004, are you aware of
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a machine in your industry for renoving pavenent
mar ki ngs, coatings and/or vul cani zed rubber on airport
runways that is a conmbination of all of the prior art
references that you have put into your expert

decl arati on here?

MR. PFEI FER  (bj ection; scope.

THE WTNESS: |'munaware, but it doesn't
mean that there isn't. But there are people that have
built systens very simlar prior to 2004 |ike NLB.

BY MR COHEN:

Q Li ke what, for exanple, in the 116 patent?

A | think PCS was buil di ng equi prent and usi ng
equi pnrent thenselves just like that. | think the
conpany that was started by Janes P. Crocker used that
technol ogy. And that was available. You know, it was
out there, and everybody saw that work in the late
' 90s.

Q And we tal ked about this earlier on the
record. For exanple, in the 116 patent, in talking
about the prior art background, the |ast paragraph in
colum 1 is tal king about NLB markets a hi gh pressure
water jet systemcalled the StarJet and the next
paragraph is the Stripedet. And then there's a simlar
devi ce marketed by Bl asters Corporation, which is your

corporation. Are those exenplary of what you' re saying
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are simlar devices that were in the narketplace at the
time in your industry?
A MR PFEI FER. (bjection; form

THE WTNESS: Yeah. Yeah, those are
simlar.
BY MR COHEN:

Q kay. So if we just categorize that for the

record as being prior art specific to the field of
I nvention of the 116 patent, are you aware of any
other -- and | think you just nentioned one. Are you
aware of any other disclosures or prior art or people
prior to July 2nd of 2004 doing anything else simlar
within this field of invention?

MR. PFEI FER  Cbj ection; rel evance;
obj ection; scope.

THE WTNESS: Should | answer?

MR, PFEI FER  Yes.

THE WTNESS: |'munaware of a systemthat
has all the conponents all conbined, but definitely
peopl e were out there doing each of the conponents of

the prior art.

BY MR COHEN:
Q | ndi vi dual | y?
A I ndi vi dual | y.
Q But not conbined that you' re aware of ?

Veritext Legal Solutions
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MR PFEI FER. (nbj ection; scope and rel evance.
MR, COHEN: Let's mark this as Blasters
1008.
(Bl asters Exhibit No. 1008 was so marked for
i dentification.)
BY MR COHEN:
Q | ' m handi ng you what's been marked as
Bl asters Exhibit 1008, which is a patent, a United
States Patent issued to Clenons. It's U S. Patent
Nunmber 6,381,801. You're famliar with this patent?
A Yes, | am
Q Is this one of the patents that was in your
decl arati on?
A Yes, it is.
Q Ckay. Is this an exanple of what sonebody in
your field specifically pavenent marking renovals,
coating renoval s and rubber renoval would be using to

renmove those type of coatings?

A | mean that systemis simlar to a StarJet.
This doesn't have an utility tractor with it. It has a
pivotal link onit with a head on the front of the

straight truck. But you could easily by disconnecting
the hose that's going to the -- the high pressure hose
and the vacuum hose going to the head, run it to a

tractor. So the answer is, yes, it could be. It could
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be used for sonething |like that for stripe renoval, but
not at the pressure that it's being run. But it could
be -- it could be used once you put a higher pressure
punp on it.

Q So at the pressures disclosed in the O enons
reference --

A Uh- huh.

Q -- you would not be able to renove the
coatings, markings or vul canized rubber that is
commonly renoved in your industry in the field of
i nvention of the 116 patent?

MR. PFEIFER  Objection; form

THE WTNESS: This is a 4,000 psi system As
| said earlier, different pressures for different
applications. You would sinply have to change the punp
that of NLB to go on the Cenons machine. |It's simlar
to that of what we tal ked about with Jones. So it
coul d be upgraded to be able to do that.
BY MR COHEN:

Q So | ooking at figure 1 in the O enons
reference, | notice there's a nunber of different
conponents here. See, like in the mddle of the

reference, there's a nunmber 908, and it seens to be
pointing to a box that says boiler?

A Yes.
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Q Do the systens in your industry comonly use
boi | ers?

A No. The punp could be used w thout using the
boi | er.

Q So if a person of ordinary skill in the art
whi ch you are one, and you tal ked about reading the
prior art references earlier and buil ding the best
machi ne. So you woul d expect by utilizing the C enons
reference, that you could just shut the boiler off and
drop a 40,000 psi punp in here and be ready to go to

start renoving pavenent markings and rubber?

A | think what you're looking at isn't drawn to
scale. | nmean this just shows you these conponents are
going to go on that truck. | don't think the

orientation is exactly the way it is on the truck
obviously by looking at it. So it's not drawn to
scal e, and you don't know from an orientation
perspecti ve where everything goes. But running the NLB
punp with the head off the front of the -- off of the
Cl enons unit, yes, it could achieve the objective of
cl eani ng rubber.

Q But you would need a punp at a significantly
hi gher pressure than 4,000 psi?

A If you're not doing cleaning, the 116 patent

Is a cleaning machine. But if you're specifically
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asking ne to do rubber renoval, then, yeah, you would
run it higher than 4,000 psi.

Q So in your industry for renoving rubber
and/ or pavenent markings, a person of ordinary skill in
the art would not select the C enons nmachine by itself
to renove those coatings?

A You woul d use a -- sonebody woul d use a
cross-section of the prior art exanples that we gave.
So you wouldn't just use the C enons nachi ne stand
al one to go out and do pavenent marking renoval .

Q So what would notivate a person of ordinary
skill in the art to conbine all these references, and
what manner woul d they conbi ne themthat they would
expect to achieve success in building a machine that's
wor kabl e that can renove pavenent marki ngs?

A Wl |, each one of the systens achieves the
objective. And so just a sinple utilization of the
commonl y- known conponents would nake it easy for them
to see going into it, that they're going to be
successful .

Q So just so I'mclear, you' ve decided in your
opinion that the 116 patent discloses a cleaning system
for cleaning anything?

A | mean anything is broad, but it's a pretty

good cross-section of what that machine can be used for
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as any other nmachine that is simlar to that can be
used for a lot of different applications. That's what
makes t hem mar ket abl e.
Q And you woul d agree that if the 116 patent
was limted to ranges, for exanple, of 25,000 to 40,000
psi, that the prior art references of Jones, Breither,
Cl enons woul d not have punping systens that woul d be
capabl e of that operating paraneter? Wuld you agree
w th that?
A Those three systens do not operate to 25 to
40, 000 psi, but the 116 patent only gives the 25,000 to
40,000 psi -- they give it as an exanple.
MR. PFEI FER  How nuch | onger do you have?
was wondering if we should take a break now?
MR. COHEN: We can take a break. That's
fine.
(Brief recess was taken at 5:30 p.m to 5:52 p.m)
MR. COHEN: Ckay. | have no further
guesti ons.
MR. PFEI FER  Ch, okay.
MR, LYTVYN. Ckay.
MR, PFEIFER WII you give us just a nonent
to figure out on ny end of redirect?
MR LYTVYN. Yeah. So let's break away for a

f ew m nut es.
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MR PFEIFER. Sorry. W didn't know this was
goi ng to happen.

MR COHEN: Sure.

(Brief recess was taken from5:52 p.m to
6:12 p.m)

MR COHEN: And if you don't mnd, can | just
note sonething on the record?

MR PFEI FER:  Yeah.

MR, COHEN: |I'mnot sure that it's an issue
now, but | would just like to note it.

MR. PFEI FER.  Sure.

MR. COHEN: | do notice that we took
approxi mtely a 10, 12 m nute break, give or take, and
| notice that the witness, M. Boos, was in the sane
roomwith his two attorneys which are present in here.
And | just want to up front inquire of the wtness
because this is md his testinony under oath that none
of his prior testinony today, the questioning by ne,
was di scussed with your |awer?

THE WTNESS: No. No, it was not.

MR, COHEN: Ckay.

REDI RECT EXAM NATI ON
BY MR PFEI FER
Q So there's one thing just for the record |

kind of wanted to clear up. There was a | ot of
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di scussi on regardi ng who wote the declaration, so |
just want to verify, who wote the declaration, your
decl arati on?

A | wote the declaration.

Q Now, was it a collaboration between you and
your attorneys in order to nmake sure that the |egal --

the | aw corresponded to the technical aspects?

A Yes, because |'m not an attorney.

Q Ckay.

A "Il let you guys handle that part of it, but
| was the one that wote it. | was the one that signed
ny name to it. It's nmy declaration, correct.

Q So when you were referring to collaboration,

were you referencing the conbination of the |legal parts
In which we were a part of and also -- well, yeah, just
the | egal parts then, which we were hel ping you with?

A Yeah, you guys helped he with the |egal parts
of the declaration which I'"munfamliar wth.

Q Ckay. Now considering only the technica
aspects of the prior art in your conclusions, did we
come up with those conclusions or did you conme up with
t hose concl usi ons?

A | wote all the concl usions.

Q | also want to clarify on the record there

was a | ot of discussion regarding building a system
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When you were discussing the desire to build the best

system was that a hypothetical systemor a physical

syst enf?
A | think | said on the record a couple tines,
| said it was a -- | didn't say hypothetical. But I

said we hadn't built the system but it was sonething
that was in our mnds and sonething that we -- you
know, whether it was us or sonebody el se could have
built up, | ooked at the prior art prior to the patent
filing date of July 2nd of 2004. So it was a

hypot hetical. W' ve never built the system but it was
somet hi ng that could have been. Again a hypothetica
that coul d have been arranged back prior to the July of
2004 date whether it was by us or anybody el se.

Q When considering this hypothetical system
prior to the -- prior to the date of the 116 patent,
what was your notivation to nodify Jones in view of
Breither?

A Well, the notivation to conbine the systens
was that the Jones patent had to use a water supply
that cane froma nunicipal source, and it nmade it |ess
portabl e and not self-contained. So by using the
Brei ther tank system and conbining the two, the
nmotivation to conbine those was to nmake it nore useabl e

and wor kabl e and nore portable and sel f-contai ned on,
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say, a roadway project.

Q What about the notivation to add the
teachings of NLB to that sane systen?

A The teachings of NLB and the tractor were a
| ot around the maneuverability and working in tight
pl aces. And, you know | | ooked at this tractor system
and, you know, obviously it's connected to sonething.
There's a vacuum hose. There's a high pressure hose.
You can see the hose comng off the top of the
tractor. So it needs to be connected to sonething.

And so it was very clear to ne that ny notivation to
conbi ne the technol ogy was to conbi ne, you know, with

t he Jones and then Breither and then NLB as well|l as the
hi gh pressure punp because we weren't trying to do,
necessarily do artificial turf cleaning. But if we
wanted to go out and take markings off, it nade sense
to conbine the technol ogy and use the NLB for
potentially roadway projects.

Q So a systemwith the 40 -- a systemwth the
punp of NLB that's capable of up to 40,000 psi, could
that punp be throttled back and then used to clean
something like dirt?

A | think that Ken asked ne that question early
today about throttling it. But, yeah, you could run it
up to 40,000 psi. The NLB system vyou could run it at,
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you know, full RPM or 40,000 psi, but you also could
throttle it down to do all kinds of cleaning, grine,
nmold, dirt. You know, you could do a |lot of |esser
| evel s of cleaning by just sinply throttling the engine
down to a | ower pressure.

Q VWhy woul d a person of ordinary skill in the
arts at the tine of -- prior to the date of the 116
pat ent consider nodifying that systemin accordance
wi th the teachings of Schrunk?

A So you're just asking ne -- the question is,
s why would prior to the July 2nd, 2004 date, the
filing date, you're saying why would sonebody want to

use the Schrunk systenf

Q Correct.
A To basically just make it shorter and | eave
nore room for other conponents as well as the -- you

know, it's pivotally hinged as well as the safety for

| oadi ng and unl oadi ng.

Q Ckay.
A So the main thing is to shrink it as opposed
to loading it longitudinally. 1It's better to load it

transverse and create nore roomfor a bigger water tank
or bigger reservoir or sunp.
Q Wiy woul d a person of ordinary skill in the

art at the tinme or prior to July 2nd of 2004 consi der
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nodi fying the systemto include the teachings of
Her hol d?

A Because if you didn't use Herhold, then the
shroud design, it tal ked about chaotic, you know,
aggressive flying of debris. And so if you use Herhold
and that shroud, it keeps everything contained, the
wat er and what ever debris or, you know, whatever this
coating is you're taking off within the shroud and then
back under negative pressure backing it up. So the
notivation would just be to do a better job and it to
be safer.

Q At the time of the filing date of the 116
patent, again the July 2nd of 2004 date, why would a
person of ordinary skill in the art consider adding the
tractor NLB to the C enons reference?

A To the O enons reference because the C enons
reference is simlar to the StarJet truck of NLB, which
has a head on the front of the truck, but the turning
radius isn't very good. So to add the tractor would
gi ve you nuch nore nmaneuverability and capability to
getting in the tight areas. So conbining the tw of
t hose woul d give you the best of both worlds which is
the same thing that NLB did with the StarJet and then
the Stripedet tractor, the StarJet truck and Stripelet

tractor.
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Q Wiy woul d a person of ordinary skill in the
art as of July 2nd of 2004 consider adding the punp
fromNLB to the C enons device?

A To achieve the objective. The C enons
machi ne was a street cleaning machine. And if you
wanted to take off markings, you know, if you wanted to
do marking renoval or stipe renoval, you would want to
utilize the higher pressure. So the notivationis to
conbi ne the technol ogies to yield paint or marking
renoval .

Q So you could use the full power of the engine
to renove markings fromthe street?

A Yes.

Q And you could throttle the punp down in

orders to renove different coatings?

A Yeah. That was the sanme question you asked
nme a second ago with the Jones patent. | nean you just
| ower the RPM of the engine, and you can do -- run it

at | esser pressures.

MR, COHEN: | haven't objected to all of
t hese questions, but | will note that sone of themare
| eading, and M. Boos is the technical expert. If you
could ask the questions in a nonl eadi ng manner, | woul d

appreciate it.

MR. PFEI FER  Sure.
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BY MR PFEI FER

Q s high pressure a range?

A | don't consider it to be a range. | think
it's, you know, anything above atnobspheric pressure,
and there's different -- you know, it's sonewhat
subj ective too.

Q kay. | want clarify the record. Earlier on
you expl ai ned that a thousand or maybe it was a hundred
psi would be a | ow pressure. Wuld 100 or 1,000 psi --
let's just say 100. Wuld a 100 psi still be high

pressure?
A | said earlier that 100 psi was high
pressure. | said | considered it a high pressure

because 100 psi woul d pierce a hole your hand or your
finger. So | consider high pressure at 100 psi --
obvi ously 100 psi or 1,000 psi is |ower than that of
40,000 psi, but inny mnd, | still call it high
pressure.

Q For the 116 patent, several tinmes it was
brought to your attention that there was a range and
speci fication. Do you renenber that?

A The range that was nentioned in the patent
was 25,000 to 40, 000 psi.

Q Was that range found anywhere in the clains?

A |"'mvery famliar with claim1 through 6 and
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10, and nowhere in there -- | thought it was an exanple
and not a defining limtation or val ue.

Q You stated earlier that you reviewed the file
hi story, but that you didn't recall any specific

details; is that correct?

A | did say that, yes.
Q Do you recall seeing any -- strike that.
MR PFEIFER. Al right. | have no further
questi ons.

MR. COHEN: Can you guys give us |like two
m nut es?
MR, LYTVYN. O course.
(Brief recess was taken.)
MR. COHEN: | have no further questions of
this wtness.

MR LYTVYN. Al right.

(Inter Partes Review concluded at 6:38 p.m)
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CERTI FI CATE OF REPORTER OATH

STATE OF FLORI DA
COUNTY OF HI LLSBOROUGH

|, the undersigned authority, hereby certify
that the witness nanmed herein personally appeared
before me and was duly sworn.

W TNESS ny hand and official seal this
Oct ober 11, 2018.

DAVWN NEUKOW RPR

NOTARY PUBLI C - STATE OF FLORI DA
COMWM SSI ON NO. FF 246558

EXPI RES JULY 26, 2019
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REPORTER S | NTER PARTES REVI EW CERTI FI CATE

STATE OF FLORI DA
COUNTY OF HI LLSBOROUGH

|, Dawn Neukomm Regi stered Professional
Reporter and Notary Public in and for the State of
Florida at large, hereby certify that | was
aut hori zed to and did stenographically and
el ectronically report the Inter Partes Review, and
that the transcript is a true and conplete record of
nmy stenographi c notes and recordings thereof.

| FURTHER CERTI FY that | am neither an
attorney, nor counsel for the parties to this cause,
nor a relative or enployee of any attorney or party
connected with this litigation, nor am| financially
Interested in the outcone of this action.

DATED THI S Cctober 11, 2018, at Tanpa,
Hi I | sbor ough County, Florida.
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) 1if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, i1if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.
THE ABOVE RULES ARE CURRENT AS OF SEPTEMBER 1,
2016. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.




VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.
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