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M ss Cynthia Biron

***  PROCEEDI NGS ***

THE COURT: Good norning. This is Judge Andrews
in a Markman hearing. |'mlooking at a screen that shows
five faces, but | understand there are nore people on the
cal | .

Can soneone just signal to nme that they can hear

(Everyone said, Yes, Your Honor.)

THE COURT: Al right. So I've read the
briefing and t hought about the issues that you' ve raised. |
have the letter that you sent saying which order you would
like to do these terns in which is fine by nme, though it may
take a little bit of extra tine on ny part as | try to junp
back and forth in your brief because that's where my notes
are. And | have received plaintiff's slide deck which |'ve
ki nd of glanced through, but it occurred to ne as | was
setting up for this that |I'mone el ectronic device short of
being able to keep the pictures or keep the Skype neeting,
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| ook at my own notes, and look at the plaintiff's slides.
So | don't know how nmuch practice you have at this and
whether or not if there's a particularly inportant slide,
you can just show it to nme by Skype.

So why don't we start off. | do have a court
reporter on the line; is that right?

THE REPORTER  Yes, Judge.

THE COURT: And ny deputy clerk is on the |ine?

DEPUTY CLERK: Yes, Judge.

THE COURT: Ckay. So then why don't we have for
the plaintiff who's -- | don't necessarily see anybody ot her
than M. Liston that | recognize. W's representing the
plaintiff?

MR RAUCCI: Your Honor, this is Anthony Raucci
at Morris Nichols, and we al so have Rodger Smith on from
Morris Nichols on behalf of plaintiff. And our co-counsel
onthe lineis Kirt ONeill, Dan Mdffett, and Thomas Landers
from Aki n Gunp.

THE COURT: kay. Al right. And for the
def endant, M. Liston.

MR. LI STON: Good norning, Your Honor. Ilan
Li ston for Wl son Sonsini from NanoCellect, and with me on
t he video conference are Doug Carsten and Adam Burrowbri dge.

THE COURT: Ckay. | take it M. Burrowbridge is
the one who's signed in as friendly as Adam right?
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MR LISTON: That's correct, Your Honor. May I
ask you a question, Your Honor?

THE COURT: Yes.

MR LISTON. You nentioned receiving plaintiff's
slide deck. D d you receive defendant's slide deck as well?

THE COURT: No.

MR LISTON:. Al right. 1'Il check with N cole.
She confirmed that she received themyesterday, so I'll make
sure that she has those.

THE COURT: You know, wait. Just hold on a
second before you start raising the roof here because it's
possi bl e she sent themto nme, and | didn't realize that
there were two attachnments rather than just one. Hold on a
m nut e.

No, actually |I got sonething from her yesterday,
plaintiff's slides for Markman. Hold on a second.

No, | didn't get anything fromher, so |I'mnot
sure what happened there. Anyhow, should we proceed,
guess, with plaintiff going first?

And | do renmenber from |l ooking at the slides
that we're doing buffer first, but as we go along, rem nd ne
so |l can flip through ny materials to find the right thing.

Al right. So for plaintiff, let's go.

MR O NEILL: Your Honor, it's Kirt ONeill. W
had, | think, by agreenment decided to agree to spend five
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m nutes with you just generally discussing the background,
the technology, if you wish. [If you don't, we'll go right
into the ternmns.

THE COURT: Well, | don't object to your
spending five mnutes if you think it's hel pful.

MR, O NEILL: GCkay. Then let nme take a shot at
it. You stop me any tine you feel l|ike you ve had enough
And our presentation is slide driven, so we're going to put
themon the screen. And M. Landers is going to run the
presentation for us.

And Thomas, would you go to slide nunber 17

MR LANDERS: | still need access. | need to be
identified as a presenter. | don't have that capability
yet.

MR O NEILL: Uh-oh

MR RAUCCI: I'mtrying to -- Judge Andrews, if
you're able to right click on the image of whoever you woul d
like to be the presenter.

MR. LANDERS: It looks like I just got naned a
presenter. So let me go ahead and try to share ny screen
and let me know if you see it. One second here.

THE COURT: Success.

MR. LANDERS:. There we go.

MR. O NEILL: Can everyone see the opening
slide?

Cytonome/ST, LLC Exhibit 2015

NanoCellect Biomedical, Inc. v. Cytonome/ST, LLC, IPR2020-00548
Page 5 of 115




10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

12:

12:

43 1

44 2

46 3

47 4

56 5

58 6

oo 7

02 8

o5 9

0910

1211

1712

1913

2214

2515

3016

3417

3818

4319

47120

5221

5322

5723

0124

0425

THE COURT: | can.

MR. LANDERS: Perfect.

MR O NEILL: GCet us to slide nunber 1
M. Landers. |I'msorry. That's the index. Let's go to
nunmber 2.

Your Honor, just by way of background, because
there are a nunber of patents in the case, | thought it
woul d be useful to illustrate the fact that six of the seven
patents in the case all derive froma comon discl osure
filed back in 2002; and therefore, there's a ton of
conmonal ity across the specifications, the draw ngs, and
even the | anguage used in the clains.

There's a seventh patent in the case called the
'188 patent which is a little bit different, but only one of
the ten terns we're going to discuss today is unique to that
patent. The other nine terns all trace back to the common
di scl osure, and those terns are used repetitively throughout
the six patents that are grouped here in the dark bl ue
boxes. And subsequently, they're all very closely rel ated.

Coul d we see slide nunmber 2, M. Landers?

The common di scl osure, Your Honor, is really
centered around the basic configuration that we see here in
the patent figures. This figure is fromthe '297 or '295
patent, but you'll see the same figures in all the seven
patents. And it basically relates to three essentia

Cytonome/ST, LLC Exhibit 2015

NanoCellect Biomedical, Inc. v. Cytonome/ST, LLC, IPR2020-00548
Page 6 of 115




10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

13:

13:

13:

13:

13:

13:

13:

13:

13:

10 1

13 2

16 3

20 4

24 5

26 6

28 7

32 8

35 9

4010

4211

4712

4713

5014

5315

56 16

0017

0318

0719

1220

1421

1722

2123

2324

2725

conponents in the main flow channel in which these particles
are flowwng and in carrier fluids, and then there's an
actuating chanber on the bottomthat generates this pressure
pul se that goes across the channel, deflects the particle of
interest, and that pressure pulse is received by the buffer
which is the circle on top

So that sane conmon di scl osure appears in al
six of the related patents that |I've shown you. And the |aw
tells us that when you have the sane parent application and
common di scl osure that shares nmany comon terns in the
clains, we nmust interpret the clains consistently across al
t he patents.

And | think a big part of the briefing by both
parties is ainmed at whether Your Honor should | ook to sone
of the related patents and the portions of those
speci fications and prosecution history to try to interpret
and understand terns in other patents. And the case | aw
tells us not only that we should, but we nust.

Thomas, can we go to slide nunber 4?

And very briefly, Your Honor, this is the basic
structure of all the clains that we're going to be | ooking
at today. As | said, the mcrofluidic device, and we'l|l
talk a little bit about that and what that is, but the
m crof | ui di c device contains three basic conponents in al
the clainms we're going to talk about today: the main
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channel through which everything flows, actuator, which is
on the bottomof the patent figure, and the buffer on top.

In reality, this mcrofluidic device mrrors the
patent very closely which you re looking at. In the upper
right-hand corner is an excerpt froma marketing brochure
frommny client's product. They actually make this
mcrofluidic chip and put it inside a cell sorting machine
called a GgaSort. And inreality, it is that sinple. It's
elegant, but it's sinple. It's an actuator chanber that
defl ects these particles as they' re noving down the main
channel, and a danper chanber on top to danpen or dissipate
the pressure pulse so that the pressure pul se doesn't come
back into the main channel and just disrupt the sorting
process.

What do we nean by mcrofluidic device? Wll,
|"ve got a photograph for you

M. Landers, can we go to the next one?

On the screen now on slide nunber 4 -- excuse
me, 5, is an actual photograph of a mcrofluidic chip
constructed in accordance with the patents. This is fromny
client's product called the G gaSort. And subsequently, we
call it the GgaSort mcrofluidic chip. It's mcrofluidic
because those fluidic channels are etched in silicon or
glass. So this is somewhat anal ogous to an el ectronic
circuit that on this chip you'll have a nunber of those
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channel s etched in glass. And it's called mcrofluidic
because mcrofluidics is a special branch of flow science,
and it's dealing with these channels that are typically a
hundred m croneters across. It's the width of a human hair.
And at those dinensions, the fluid flow through those
channels will be |am nar in nature neaning not turbul ent.

So the fluid doesn't slush around and devel op
vortexes or cavities. It kind of noves through there |like a
ri bbon of fluid without any turbul ence. And that's because
of the very small scale that we're operating at.

That chip right there, that is an actual
phot ograph. That's a person's fingers holding the chip.

The chip is about two and a half or three inches wi de. And
on that particular chip, these sorting channels are
paral l elized. They are 72 of the sorting channels that we
saw i n the patent where you have a flow channel and the
buffer in the actuator. So this is a highly parallelized
systemin the commercial enbodi ment that's useful for

i ncreasing your cell throughput, and it's a very, very fast
chi p.

Can we go to the next one, Thomas?

Slide 6, Your Honor. | have just a couple nore
of these, but just to let you know, there are a nunber of
patents, and one of the reasons there are several patents is
that there are sone differences in the disclosures and the
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10

cl ai s between each of these. The differences that aren't
really pertinent to the case because they talk, for exanple,
about parallelizing the chip. There are clains to a
paral l elized chip, but they're not at issue in the case.

But this is just to let you know how t he patents got
proliferated and in |ight over sone applications.

So this is an exanple of a figure fromthe ' 850
patent to a parallel sorting system But again, the clains
are not in the case. | showthis to you just by way of
expl anation as to why there are numerous patents.

Can we go to the next one, Thomas? Slide 7.

Sone of the clainms in the case, Your Honor,
actually do relate to particularized configurations of this
flow sorting channel. Sonme of the clains in the patent, for
exanple, relate to a cartridge format for the chip so that
the chip is renovable fromthe sorting machine. These chips
are actually di sposabl e because in practice when you run one
cell sanple through them biological sanple, the chip may be
contam nated, and you can't reuse it. So you want to take
it out of a machi ne, dispose of it, and quickly insert and
align a new chip. And so they're nmade there, these
cartridges.

And i ndeed, sone of the patent clains relate to
the use of a cartridge. In this particular claim it's
phrased as operatively interfacing the mcrofluidic particle
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11

sorting conmponent with an operating machine. And in
layman's ternms, that neans put the cartridge into the
sorting machi ne.

And then, finally, nmy last slide on this,

Thomas, some of the clains also relate to the overal
machine. So there would be a machine with a cartridge
inside it, and the cartridge will contain the mcrofluidic
chi p.

Claim17 of the '188 patent is an exanpl e of
that type of claim It recites a nmethod, but the nethod
includes inserting the particle sorting -- inserting the
particle sorting conponent. That's that cartridge operating
the operating nachine. That's a sorter |ike you see here in
t he phot ograph, and then renoving the cartridge when you're
done.

So the operating machine, there would be the
entire sorter. Wat you' re looking at there is a photograph
of nmy client's comrercial product called the GgaSort. The
photograph is tiny, but in reality it's a |arge machine.

That cabinet is alnost six feet high, four feet w de and
three feet deep. Enbedded in it will be one of those little
three-inch chips which is sort of the heart of the system
but you need all that extra space to house all the optics,
the lasers, the electronics, the circuitry that's necessary
to do all the conplex calculations to analyze the data, and
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sort these machines, and sort these cells, and figure out
which cell needs to be diverted into the keep receptacl e and
which cell needs to be sent to the waste receptacl e because
you're not interested in it.

This machine is a mllion-dollar machine, Your
Honor. It has one of those chips in there. That's a
72-channel parallelized chip. So this gets to be very
conpl ex and expensive stuff, but | did want to show you the
machi ne. Even though in the patents and the cl aim
term nol ogy we're tal king about today, we're really going to
be focused on the actuating chanber, the buffer chanber, and
then the main fl ow channel where the cells flow

So that's kind of the background of the
t echnol ogy, and | hope an expl anation of how the patents are
rel ated, and why there are so many patents in the case. But
as | said, nine of the ten terns we're going to tal k about
today all relate to that original common discl osure.

The sol e exception is the termmcrosorter which
is unique to the '188 patent. That patent is kind of the
odd duck because it has a little bit of difference in the
di sclosure. But all six of the others are very closely
related, and so we're going to be | ooking across
speci fications and across the various prosecution histories
to informour understanding of what terns nean in these six
patents.

Cytonome/ST, LLC Exhibit 2015

NanoCellect Biomedical, Inc. v. Cytonome/ST, LLC, IPR2020-00548
Page 12 of 115




10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

20:

20:

20:

20:

20:

20:

20:

20:

20:

21:

21:

21:

21:

21:

21:

21:

21:

21:

21:

21:

21:

21:

21:

21:

21:

29 1

32 2

37 3

40 4

41 5

46 6

a8 7

53 8

57 9

0010

0111

0312

0713

1414

1915

2116

2417

2718

3019

3420

3821

4222

4423

4824

5125

13

THE COURT: Al right. Thank you

MR O NEILL: M. Mffett, | think, is going to
handl e the first termfor us which is buffer.

THE COURT: Al right.

MR. MOFFETT: | assunme we're going to give
NanoCel | ect the opportunity for background, or would that
happen after we address buffer?

MR, CARSTEN: |'mhappy to do it either way.

THE COURT: Well, then why don't you go ahead,
M. Mffett.

MR MOFFETT: As M. O Neill said, ny nane is
Daniel Mffett. | will be addressing the termbuffer for
Cytononme. Buffer does appear in clainms of two of the
patents, the '528 and the '850. The dispute cones down to
whet her the Court shoul d adopt plaintiff's construction
whi ch we propose a construction of a physical structure that
contains fluids and receives a pressure pul se.

On the other side, we have defendant's proposal
which initially was that the termbuffer was indefinite, or
inthe alternative, it should be treated under 112,
Paragraph 6 as a nmeans-plus-function term

Now, Your Honor, | say initially because, at
| east based on the slides that -- we did receive a copy of
defendant's slides yesterday, and they don't appear to be
addressing indefiniteness. So we're not entirely sure if
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they're still pursuing that. Nonethel ess, we've prepared as
if they are as that was one of their first positions.

THE COURT: Well, so why don't you right now,

M. Mffett, just nake the positive case for your proposed
construction which, you know, ny initial take on it is
saying it's a physical structure, that is actually a
non-description. That it contains fluid, | thought that
there was sonething | saw where sone of the reservoirs or
sone of the buffers could contain a gas, but maybe |I'm wong
about that.

And it receives a pressure pulse. And as far as
| can tell, at least the three asserted clains, receives a
pressure pulse, that seens to be a different el enent of the
claim So I'mkind of wondering of saying it receives a
pressure pulse, isn't that a bit redundant?

MR MOFFETT: Sure, Your Honor. First of all
with respect to your first question regarding whether it
contains a fluid, to clarify, and the parties agree on this
and their experts do as well, a fluid refers both to gas and
['iquid.

THE COURT: Yes.

MR. MOFFETT: So yes, there are -- it could be
gas fluid or it could be a liquid fluid. Wat it wouldn't
be, for exanple, is a vacuum because then you couldn't have
this buffering effect. You conceive a pressure pul se, so
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we're specifying it for that reason.

M. Landers, if we can go to slide 11 and
address our construction. So Your Honor, we felt it was
important to put forward a construction of buffer primarily
in response to defendant's initial position that the term
was wholly indefinite. You are correct that sone of the
conponents of our construction may be consi dered redundant
in that our construction is entirely consistent with the
cl ai m | anguage which is where you really should start when
construing a term

As | said, buffer appears in two of the -- it
appears throughout the specification in nost of the
specifications, but it's in claims in the '528 and ' 850, and
in both instances the clains thensel ves support plaintiff's
construction. In the '528 patent, claim22 clains a
m crofluidic device. And as you walk through it, it's as
M. ONeill described. Inportantly, it conveys a stream of
particles in a carrier fluid. And the rest of the
conponents of the claimshow us that those conponents are
fluidly connected until we get to the buffer which is in
conmuni cation with the second side channel for absorbing the
pressure pul se.

It'"s in communication. That tells us it
contains a fluid. It can't be a vacuum for exanple. It's
got to have a liquid or gas. And it absorbs the pressure
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pul se as we've put forward. The '850 patent, claim1l is on
point as well and consistent with plaintiff's construction
that a buffer is configured to fluidly cooperate with the
actuator for absorbing or danpening the pressure pul se.

So sone of the construction that we' ve put
forward, Your Honor, could be considered redundant. | would
argue that what it is is consistent with the clai mlanguage
in the specification, and particularly inmportant to rebut
defendant's position, that initial position that buffer was
indefinite or that it's 112, paragraph 6.

If we go to slide 12, M. Landers, plaintiff's
construction is also consistent with the specifications.

One of the points NanoCel | ect nakes, defendants nake in
their briefing is that the termbuffer is indefinite or has
no meaning, in part, because it doesn't appear in the '528
specification. This is one of the earlier specifications,
one of the earlier applications, and they nmake the point
buffer is not used in the specification as an initial mtter
with respect to their indefiniteness argunent.

That's not really the question. The question is
whet her a person skilled in the art woul d understand the
scope of the clains, clains that use the termbuffer. But
in any event, buffer does appear in the intrinsic record
pretty nmuch, you know, dealing with their concern about
whet her or not a person skilled woul d understand buffer
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based on it not appearing in the specification.

That said, backing up, the '528 specification
descri bes exactly what the buffer in the clains is. An
exanple of it, in particular, in this excerpt we' ve put on
slide 12, it describes that second structure that
M. ONeill pointed to as absorbing the transient pressure
vari ations and containing a conpressible fluid.

Here, we have -- that is consistent with
plaintiff's construction. So the specification tells us
what it is, even though the termbuffer is not used.

But if we go to slide 13, M. Landers, as
said, it's also supported in the prosecution history in the
intrinsic record. Wat we have on slide 13, Your Honor, is
an excerpt fromthe prosecution history where the applicant
was di stinguishing a prior art reference referred to as
Dunaway. And the point being nmade is that the Dunaway
reference | acked that second reservoir or buffer from
absor bi ng pressure variation.

That tells us two things, Your Honor. One, that
the term buffer was understood at the tine of the invention
to refer to exactly what the plaintiff, what the patentee
was claimng. And the termbuffer specifically was used.

It also tells us that the 112, paragraph 6
argunent isn't supportable because buffer was known to refer
to structure, and the patentee used it in that fashion.
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THE COURT: So M. Mffett, you know, the piece
of prosecution history you have up on the screen, isn't that
actual ly heading towards a nmuch better definition of a
buf fer which is, you know, it's something that contains a
fluid that, you know, allows it to absorb a pressure
variation? 1It's not that it receives a pressure variation,
but that it absorbs it. | mean, isn't that the essence of
what a buffer is?

MR MOFFETT: Your Honor, | think that's
probably fair. One of the reasons we tweaked our definition
fromthe initial exchange of what the terns were to be
construed as, we did have absorbing as part of the
construction, but we were sonewhat concerned.

Two things. One is that NanoCel | ect was
di sputing the construction of the absorbing, and we didn't
really want to put in a claimconstruction dispute within a
cl ai m construction.

And two, that the absorbing | anguage is in the
cl ai m | anguage itself.

THE COURT: Well, and that may be, but the thing
t hat concerns ne about your proposal is it doesn't really
seemto go to the essence of what a buffer is.

MR. MOFFETT: Your Honor, the claimlanguage
itself, the buffer would receive the pulse, but the --
consi stently throughout the clainms, that's got to receive
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the pulse, and it's got to absorb or danpen, depending on
how the claimis witten. So we think that is addressed in
t he cl ai m | anguage.

W were nerely trying to construe the term
buffer, not the entire claimelenent. W believe the claim
element read as a whole in light with our construction gets
to where you're at, Your Honor. 1'll say we're probably not
opposed to working absorbing into the construction instead
of receiving. Really the main concern we have is the
i ndefiniteness angle and then their effort to angle the
meani ng of buffer to just the specific enbodi ments discl osed
under 112, paragraph 6.

THE COURT: Al right. So M. Mffett, why
don't | hear fromthe defendant here.

MR. CARSTEN. Thank you, Your Honor. Good
nmorning. M nane is Doug Carsten. | have not had the
pl easure of appearing before you before, and it's an odd way
to have ny nmi den voyage in front of you, Your Honor.

"1l be presenting on four of the terns. MW
col | eague, M. Burrowbridge, will be presenting on six
others. | would like, just for a nonent, if we could
actual ly share the screen, so that way M. Burrowbridge
could pull up our slide deck.

| understand that your staff, Your Honor, is
going to be providing you with a copy of our slides as well.
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The presentation is sort of slide driven, but quite frankly,
| think we can dispatch of that. | will refer to slides so
that way on the transcript, Your Honor, you'll be able to go
back and see what we've got.

THE COURT: Well, so M. Carsten, as nuch as
possible, | intend to be ruling on these things as we go
along. So you can, you know, nake a record if you |ike, but
interns of trying to persuade ne, don't count on nme going
back later on to track this stuff down.

MR. CARSTEN: Understood. So just sone initial
openi ng comments to address the opening five or eight-mnute
presentation fromny counterpart.

Cytononme has this G goSort device. It has not
been successful, and so unable to sort of conpete in the
mar ket against us, they're resorting to asserting their
patents. The problemis that their invention is not what we
do. It is -- we take a dramatically different approach to
solving a problem And there are sonme consequences of this
which apply directly to the claimconstructions that we're
goi ng to be handling today.

One, there's an attenpt by Cytonone to take
narrow di scl osures, and 1'll get to sone of the disclosures,
and try to read them nmuch nore broadly to sweep in things
t hat they never contenplated or invented.

Two, there's an attenpt to undo strategic
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el ections that were nade during the file histories and
during the prosecution of the patents which we'll get to as
wel | .

And then, finally, there's an attenpt to sort of
read words of limtations out of clains to broaden them
beyond what they perceive to be their invention at the tine.

Now, if you go back to slide 2 which was of
Cytonone's proposal, that was the patent famly history that
we saw. There is --

THE COURT: Yes.

MR CARSTEN. -- a common ancestor. That conmon
ancestor is a priority application. That's a provisional
application. There are two fam lies that happen under that.

Certainly, some of that disclosure is carried
forward into each of those sides of the house, if you'l
have it. Those are two utility applications that were filed
on the very sane day.

The inventors, the nanmed inventors at the tine
made a strategic choice to include, or exclude, or add to in
one side of the house different material fromthe other side
of the house. So right there you have three different
di scl osures, the priority docunent, that provisional. You
have the left-hand side of the house which gives rise to
three of the asserted patents at suit, and a third
di scl osure which gives rise to sone of the patents on the
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ri ght-hand side.

In addition to that -- so this is -- we have the
provisional filed in April. June 24th, the sane day, two
separate utility applications filed, each with different
di sclosures. Strategically determned to be different,
el ected to have different disclosures. In Decenber of that
sane year, 2002, you have a continuation-in-part application
that's filed, and that gives rise to two other patents that
are being asserted here.

So this is not a situation where you've got a
uni fied streamwhere there's conmonal ity anmong all of these
pat ent applications such that disclosures nmade in one
application are fair gane for others. There's never been a
case cited of that by the other side, here by Cytonome, that
suggests that a disclosure that's downstream can sort of
i ke a sal nbn swi mupstream and then propagate downstream
into the other side of the house.

That's not been the law. They've not cited a
case for that proposition. And it's going to be inportant
when M. Burrowbridge, ny colleague, addresses certain of
the claimterns because you'll see that they try to go from
the right side of the house or a CIP of the right side of
the house all the way over through this intervening
provi sional application into the other side.

So with respect to ny presentation, Your Honor,
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| don't have a big problemw th the way in which the
technol ogy was presented. | think in large swaths, it's
general ly accurate to say that, you know, there is a stream
of particles, and those streamof particles typically are in
practice cells.

And so if | think of it as sort of socially
di stancing these cells, right, so you take these cells, you
use -- you put themthrough a streaminto a narrow chamnber
with a carrier fluid around it, and that carrier fluid
carries these cells one at a tinme through the device.

So here's the seven asserted patents, and again,
there are nmultiple disclosures here. This is ny slide 2.
There remain 42 asserted clains with 25 disputed claimterns
for Your Honor to grapple with, unfortunately. Thirteen
provi ded by us. Twel ve provided by Cytonone.

| mean, the case remains, notw thstanding the
attenpts of the parties and the attenpts of NanoCellect, to
reduce the scope. We may be back before you at sone point,
Your Honor, to try to reduce it further.

If we could go to slide 3, please. So again,
these are two images. One is Figure 16 fromthe '528
patent. Figure 5A is fromthe '188 patent. That's what |
t hi nk ny col |l eague called the odd ball patent or the patent
that's sort of the separate -- altogether separate type of
chain of application.
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Agai n, you've got the stream of particles
runni ng across fromleft to right, and then you' ve got the
two bubbl e val ves, one of which is attached to an actuator.
That's Item 176 in Figure 16. That actuator provides a
pressure pul se.

The pressure pul se pushes or pushes up, in this
i nstance, onto that streamof particles. And it's supposed
to deflect a particle fromthat streamof particles. The
bubbl e valve at the top, that in conbination with the fact
that it's filled with a gas and has a neni scus that you can
see as Item 175 there through that side channel supposedly
absorbs or danpens, dependi ng upon the claimlanguage, that
pressure pulse. |It's a fairly narrow discl osure.

So nowif | mght, unless Your Honor has any
guesti ons about the background, |I'd like to tal k about the
buffer, the limtation

THE COURT: (Go ahead.

MR. CARSTEN:. Thank you, Your Honor. And so if
we could go to slide 8. W do believe that this claimis
indefinite. Buffer connotes absolutely no structure
what soever. And so the only way to try to save the patent
fromindefiniteness is by virtue of trying to construe it.
And to construe it, and I think Your Honor nentioned a
proposal for a possible construction, and | think you said
sonething along the lines of, you know, the problemis that
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t he construction you have, Cytonone, doesn't really get to
t he essence of what a buffer is.

And | agree with you, Your Honor, but the
problemis that the essence of what a buffer is is its
function. And the claimtermhere, buffer for absorbing the
pressure pulse, is a nonce word that's coupled to a
function. And so the buffer for absorbing the pressure
pul se, buffer configured for absorbing or danpening the
pressure pulse, a reservoir -- we'll get to that termin a
bit -- adapted for danpening or absorbing the pressure
pul se, all of these get to that fundanmental function.

And so, you know, we've got sone case |aw here.
WIllianson a few years back did change the law a bit in

terns of not having a strict or strong presunption when it

cones to not using the word nmeans. |If you use a word that
doesn't convey sufficient structure to a person of skill in
the art, then you still are wthin neans-plus-function claim
| anguage.

Can we go to slide 1, please?

The output of WIIlianson and the inport of
WIllianson is one test for the application or applicability
of neans plus function is that does it set forth the sanme
bl ack box recitation of structure for providing the sane
specified function as if the term nmeans had been used.

Vell, let's see. |If we go to slide 14, a buffer
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for absorbing the pressure pul se versus a neans for
absorbing the pressure pulse. There's no difference between
the two. This is exactly the situation contenplated by

Wl lianson and its progeny.

And even if we take the only piece, Cytonone's
proposed definition that has anything to do with structure
and plug it in there, a physical structure for absorbing the
pressure pul se, that, too, is a nonce word. You could
replace a with any, and you'd still have the sane situation.
So we've got nonce words, the word for, and the function
This is a 112, 6 claim This is neans plus function.

And we've got sone expert testinony from
Dr. D Carlo in our papers about buffer not conveying or
connoting any particular --

THE COURT: M. Carsten

MR CARSTEN:  Yes.

THE COURT: In ternms of Dr. D Carlo, did you

submt that with the sur-reply?

MR CARSTEN. ['ll take a | ook at the dates,
Your Honor. It may well be.

THE COURT: Well, it's only nmentioned, as far as
| can tell, in your sur-reply briefing. So | didn't go to

try to figure out independently when it was dated, but it
certainly seemed to ne that it was not something that you
submitted in connection with your opening brief.
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MR CARSTEN. It was submitted on the 14th of
February. | would need to go back and determ ne exactly
what the date is for that, Your Honor, and where it fits in
with the briefing to see if that was submtted at the early
stage or after, on the first round or after.

THE COURT: Well, so maybe sonebody el se on your
t eam knows the answer.

MR, CARSTEN. | woul d hope so.

M. Burrowbridge? M. Liston?

THE COURT: Anybody?

MR, LI STON: Checking, Your Honor.

MR. BURROMBRI DGE: This is Adam Burrowbri dge.

It was submitted with the sur-reply.

THE COURT: Okay. Well, that's kind of what |
took fromthe way it appeared. So to sone extent, |I'm
surprised plaintiff isn't objecting because it seens to ne
when you have the burden of proof by clear and convincing
evi dence, and you want to submit an affidavit in support of
that, you ought to do it with your opening brief, not with
your reply brief.

To the extent that plaintiff's expert would want
to respond, you know, then |I'd be having a sur sur-reply
brief. So don't do that again.

Al right. Let's nove on.

MR CARSTEN. Understood, Your Honor.
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THE COURT: Is there anything nore, M. Carsten?

MR. CARSTEN. So can | just check ny notes
briefly, Your Honor? W do have correspondi ng structure
that we've identified per the claimrequirenents in
Wl lianson that we've identified. And you know, there's --
so if we could go to slide 18. So there's not one thing
that's disclosed that you can say is the buffer. It is a
series of itens conpounded together that conceivably -- that
we can see here that conceivably does this absorbing or
danpening, and we'll get to that termin a nonent.

But the bubble valve, the reservoir, the side
channel, and the neniscus all work together in order -- as
far as we can tell fromthe disclosure, in order to absorb
that pressure pulse. It's not sinply one bit of structure.

THE COURT: M. Carsten --

MR. CARSTEN: You asked earlier about the term
fluid --

THE COURT: Ch, yeah.

MR CARSTEN. -- and | think there was a
representation nmade that fluid is both a gas and a |iquid,
and there's no dispute about that. 1In general, | agree with
that. |If you asked a scientist, for exanple, is a gas a
fluid, they would say, yes. Is aliquid a fluid, they would
say yes. But the way that this claimis witten and the way
that these inventors describe their invention, you're
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absolutely right, that in order for this to operate, you
need to have a conpressible fluid which is a gas sitting in
t hat bubble valve. That's the way in which the pressure
pul se, according to function of buffer, is actually
performed in the way that their invention is described in
t he patents.

And so in theory, yes, | agree there's no
di spute that a fluid can be both. But when you're talking
about a fluid in a particular spot that's functioning in a
certain way, it's exactly what we have here. That's where
we' ve got an issue about whether it can be a liquid or not.

| think in this instance, it has to be a gas.
It has to be. It's a gas that's conpressible in order to
absorb or danpen that.

| do have some responses to some slides that
Cytononme didn't get to, but unless Your Honor has questions
for me.

THE COURT: Well, | do have a question which is:
So presumably the tine frame fromwhich we're viewi ng the
di scl osure in these patents is 20027

MR CARSTEN. | believe that's correct, Your
Honor. It's as of the time -- so -- and all of the priority
docunents, both the provisional, the two utilities, and the
CIP were all in 2002, between April and Decenber of that
year.
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THE COURT: And isn't it the case that you coul d
probably |l ook up the termbuffer in a lot of different
scientific reference works at the tinme and you'll find sone
definition of what a buffer is; right?

MR CARSTEN. Well, it's interesting, Your
Honor, because if you actually have Cytonone's slide deck,
at slide 19 they actually do have a definition froma
dictionary. It just happens to be the Merriam Wbst er
Dictionary. I'mnot entirely sure what year it is, but the
word buffer, of course, appears there. And they have
definition one here, and the definition says, Any of various
devices or pieces of material for reducing shock or damage
due to contact.

That definition itself is nmeans plus function.
The structure is any of various devices or pieces of
material, and that uses the word for, and then it has the
function. So even the definitions that we have of record
here are functional in nature.

THE COURT: But it's not the indication that any
time there's a functional definition, that nmakes this thing
indefinite or means plus function. There are plenty of
t hings that are understood structures which are essentially
understood in relation to what the function is that they
perform And | seemto recall, though | can't cite you the
case nanes right now, Federal Crcuit discussion of this.
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So | don't -- so basically, I don't think the use of the
word buffer and what you' ve presented cone close to
overcom ng the presunption that it's not nmeans plus
function. | don't think it's indefinite. It may be a broad
term but there is a Federal GCrcuit case that | just
renmenber as BASF from maybe about two or three years ago
that said -- this is alnost a direct quote, being broad does
not nmean that it's indefinite.

And so I'mgoing to reject your proposals for
the buffer terns, but | don't like plaintiff's proposed
construction, and so I'mnot going to adopt it. | would
like the plaintiff to think about what it wants to do and,
you know, some time, let's say, two weeks from now, after
sone amount of neeting and conferring with the defense to
make sone ot her proposal, because | do think the proposa
that plaintiff has nmade, you know, doesn't do nuch to
explain what a buffer is, either generally or in the context
of the patent, or as understood by a person of ordinary
skill in the art.

So let's nove on to the next term

MR. CARSTEN. Your Honor, if | may, the next
termis reservoir, and to ny mnd reservoir goes essentially
hand in hand with buffer. The sane argunments that we nade
for buffer in terns of its application under 112, 6 are the
sane argunents that we made for reservoir and for buffer
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THE COURT: Well, so hold on. Hold on just one

second.
MR CARSTEN: Sure.
THE COURT: Ch, yes. GCkay. Wiit. Let ne
just -- all right. So if | understand what you're saying is

we don't really need to address reservoir because | would
make the same ruling in connection with that that | just
made with buffer. | would say that's correct.

One difference is that | think reservoir is --
you know, that's a structure that even a lay person wll
understand as it is. So | don't think there needs to be
sonmet hi ng other than the plain and ordinary neaning of a
reservoir.

You know, | guess as contenplated in the
m crofluidics sort of context and not in the WIIianson
reservoir context, but so | reject defendant's proposal for
reservoir, and I'"'mnot going to give it plaintiff's
construction, but | don't think they need to come up with an
alternative construction for reservoir

What ' s next ?

MR. CARSTEN. Next woul d be absorbing, and we're
happy to have plaintiff go first or we can go first
regardl ess.

THE COURT: Okay. Hold on just a second. So
that's page 8. Let nme just check for a second here.
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Well, M. Carsten, why don't you go first since
there's very little proposal fromthe plaintiff. You can
tell me why you think | ought to construe it as the fourth
Merriam Webster's Dictionary.

MR. CARSTEN:. Thank you, Your Honor. So the
clains -- sone clains say absorbing, sone clains say
absor bi ng or danpeni ng, or danpening, or absorbing. This is
our attenpt to give the word absorbing sone neani ng that
di ffers from danpeni ng

W have two clains that the patentee here -- two
words that the patentee here has put together in a claim
t hrough using the connector word. They nust mean sonet hi ng
different. And so the parties have agreed that the term
danpeni ng neans to neani ngfully dissipate or to dissipate
meani ngfully if you're not in Star Trek | and.

But where -- so the question then is: \Wat does
absorbed nean i f neaningfully dissipate is danpen? W
submt that it nust refer to a difference in degree in the
amount of the pressure pulse that is being dissipated. And
we woul d submt that because you've got a floor on danpen as
bei ng di ssipation which is nmeaningful, that it has to be a
| ar ger amount.

And when you | ook and see what the dictionary
says, obviously, there are entries above the fourth item or
the 2c, or whatever it mght be that was there, but those
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entries beforehand don't necessarily -- aren't in the sane
line of dissipation as when you' re tal king about -- or
absorption as when you're tal ki ng about energy.

So for exanple, one of the definitions had to do
with taking up in a gradual manner as. So if you took a
sponge and put it on a puddle of water that it would suck up
the water in a gradual manner. | nean, that's a different
sort of absorption, | suspect, and | think based upon our
expert's disclosure than what we're tal ki ng about here.

And so while it is the fourth stated definition,
it is the one that nost directly applies to a situation
where you're tal ki ng about dissipation of an energy and
that's to receive without recoil or echo.

Now, |I'mon slide 38 of our presentation.

THE COURT: So M. Carsten, you know, what you
just said a mnute ago, it nmade nme think that, you know, you
have in your car airbags that, you know, if you have an
i npact, they will open up, and that's to absorb the person
who's sitting behind the driver's wheel, the inpact of them
hitting the wheel. And isn't that a lot nore |ike what
we' re tal king about here or isn't that anal ogous to what
we' re tal ki ng about here?

MR. CARSTEN. Well, certainly | think the airbag
woul d danpen the pressure of the person or the force of the
person going forward, absolutely. So it would soften the
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inmpact. It would neaningfully dissipate that force going
forward. Absolutely.

But would it absorb that force? It certainly
woul d danpen it. And this is a problemof plaintiff's own
maki ng, Your Honor. They put the word danpen which they
agree neans neani ngfully dissipate right next to the word
absorb. And those two words have to nmean sonething, and
t hey ought to nean sonething different. And to ny m nd,
this has been a very unsatisfying exercise because | really
can't tell where danpeni ng ends and absorpti on begins.

THE COURT: Well, in nmy mnd, you have two words
that are simlar, and there's not a bright-Iine divider
bet ween them They overlap. Right?

MR. CARSTEN:. They could well overlap, yes, Your
Honor .

THE COURT: And so, but it sounds |ike what
you're trying to do is to say, no, because they said absorb
or danpen, you have to be able to decide which side of a
l[ine you're on to be danpened or to be absorbed. And that's
just not the way people speak or wite, is it?

MR. CARSTEN. Well, Your Honor, they have
clainms. So Cytonone has nade a strategic choice. They
tendered clai ns which say absorb or danpen, and they have
ot her clainms which just said just absorb. So there's got to
be a difference there, and the public needs to understand
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where that difference is. So it may not be colloquially
where you or | would wite. Mybe we'd think we're just
bei ng nore descriptive.

But here we're tal king about |egal docunents
t hat have a defined and real consequence such that they're
saying, This is ny stake of land, and you shall not trespass
onit. And they' re asserting those patents here agai nst us,
against ny client, NanoCellect. So those claimterns have
to nean sonet hing, and we ought to be able to determ ne,
based upon the words that they' ve chosen and proffered to
the Patent O fice, saying this describes exactly what ny
invention is and where people can't trespass.

Then those have to have consequences and have to
have neanings. And | can't, for the life of nme, say that
while there may be sone overlap, when |'ve started to absorb
and when |'ve started to danpen, or when |'ve danpened or
when |'ve finished danpening, and that's really the heart of
this issue. It is a hard sort of indefiniteness position
here.

W don't know exactly where things are, and
we' re doing our |level best to try to cone up with a neaning
for the term absorb based upon Cytonone's prosecution
strategy here that makes sense, that nmakes sense for a
person of skill in the art.

Now, Cytonone has said, well, that can't be
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ri ght because, you know, you're requiring perfection.
Nobody is requiring perfection. That's a red herring straw
man.

What we're saying is that we know t hat danpen
nmeans to nmeaningfully dissipate. W' ve agreed on that.
Absorb has to be sonmething nore than that. And it has to be
sonething that we can put our arms around and cone up with a
definition to. Oherwise, the claimis indefinite. And
this is our attenpt at doing exactly that, Your Honor.

So we would respectfully request that the Court
adopt our claimconstruction on the term absorb.

THE COURT: | take it, M. Carsten, you agree
that the words recoil and echo don't appear anywhere in the
t housands of pages of patent specification and prosecution
history, et cetera; right?

MR. CARSTEN. | don't believe that they do
appear in the specifications for sure. M sense is that
they likely don't appear in the file history, either.

THE COURT: Al right. So why don't | switch
over to the other side for a mnute. |I|s that you,

M. Landers?

MR, LANDERS: Yes, Your Honor. |If | could get
presenting capabilities, | can put up ny slide here.

THE COURT: Al right. | think you have it,

M. Landers.
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MR. LANDERS:. kay. Thank you. [I'Il start with
slide 26 here, and really the issue is sonmething M. Carsten
actually brought up, and that is that NanoCellect admts
that perfect absorption is not necessary. |It's not
achievable. It's not required.

So the upshot of that is that if their
construction is adopted, NanoCellect's construction would
actual ly defeat the purpose of claimconstruction because
their expert would need to get on the stand and expl ain that
although it says wi thout recoil or echo, people of skill are
actually going to understand that some recoil or echo is
permtted. Well, that's going to be confusing to the jury
because it neans that NanoCel |l ect's construction doesn't
actual ly nean what it says.

So if it's adopted, it's going to end up just
inviting a battle of the experts in front of the jury over
what exactly it neans, and we think the term absorbing
nmeans -- has a plain and ordinary meani ng that would be
readi | y under st ood.

THE COURT: What is that plain and ordinary
nmeani ng?

MR, LANDERS: We think actually the first part
of their construction is close. It says sinply to receive.
Kind of |ike the sponge exanple, it sinply takes up or takes
in. And the screen |I'msharing here, that's what the patent
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is getting at when it's describing the absorption process.

THE COURT: So when the FedEx gentl enman
delivered a package to nmy house this norning, did | absorb
it?

MR. LANDERS: 1In a sense you've absorbed it
into your house. You received it.

THE COURT: Ckay. That's --

MR LANDERS: It's not exact, but this is the
construction they offered, Your Honor. And what the issue
is with the second part of their construction, | can see the
word receive in |ight of the specification being sonething
that the jury could understand. For exanple, here in the
specification, it says that the side passage and bubbl e
val ve, which is really describing the buffer, it absorbs the
transient pressure variations by allowi ng the flow of |iquid
fromthe main duct into the side passage. So what it's
describing is that liquid. And the resulting pressure pul se
actually gets taken in which is another word for receive.

And so we actually had our expert, Dr. Vacca,
weigh in onit. He said something simlar. He said he
could agree with the first part of NanoCellect's
construction because that's just another way of expressing
the wel |l described neaning which is to take up or take in.
He just can't agree with that second part about recoil and
echo because it causes probl ens.

Cytonome/ST, LLC Exhibit 2015

NanoCellect Biomedical, Inc. v. Cytonome/ST, LLC, IPR2020-00548
Page 39 of 115




11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03:

04:

04:

04:

04:

04:

oo 1

04 2

07 3

11 4

14 5

16 6

19 7

21 8

25 9

2810

3211

3512

3813

4214

4515

4816

5117

5318

56 19

58 20

0121

0422

0723

0924

1225

40

So here on slide 28 is another excerpt. This is
fromthe '850 patent, and here the patent is tal ki ng about
absorbing with respect to the spring constant. And in there
the patent is saying that the buffer's positioned to absorb
t he pressure pul se, and that the spring constant of the
buffer may be varied according to the particul ar
requirenents. And it gives sone exanples of how this could
be done such as by varying the volune or the buffer, and
that could be anot her exanple of howit allows the buffer to
take in this pressure pul se.

And Dr. Vacca here on slide 29 explicitly
expl ai ns that passage. He's saying that when you're talking
about the spring constant, you're actually tal king about
adjusting the anount of absorption that the device is
capabl e of doing. And he says a person of skill would
understand that the characteristics for varying the spring
constant are to be selected by the designer who will be
famliar with the tol erable ambunt of echo.

So that goes to that second part of their
construction and why we think it's problematic because in
the real world, it's understood that absorption, it's never
going to be perfect. So different applications require
different |evels of absorption

On slide 30, this is really to highlight the
problemw th the construction they've offered. This is from
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their own expert, and here Dr. D Carlo explains a POSA
woul d not have understood NanoCellect's own definition to
actually nean what it says. He says a POSA woul d have
under st ood that some degree of recoil or echo is

unavoi dabl e, so he's agreeing with Dr. Vacca.

But the problemwth that is if NanoCellect's
construction is adopted, it's going to require Dr. D Carlo
to get up on the stand and explain to the jury that this
wi t hout recoil or echo | anguage does actually allow for sone
recoil or echo, and that's just confusing. It defeats the
whol e purpose of claimconstruction and it should not --

THE COURT: So M. Landers, are you saying that
if they had proposed to receive with | essened recoil or
echo, you' d be saying, yeah, that's fine?

MR. LANDERS: W m ght not say, yeah, that's
fine, but we definitely woul d have considered that. But
t hat sounds nore reasonable than putting |anguage in that's
goi ng to cause another clai mlanguage di spute within the
clai mconstruction because that would --

THE COURT: Ckay, M. Landers --

MR LANDERS: Because as it sounds -- it's
confusi ng because it doesn't mean what it sounds like it
neans.

THE COURT: Al right. Anything further from
you, M. Carsten?
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MR CARSTEN. No, Your Honor. | think it is
just instructive that when pressed, Cytonone itself can't
even tell you what the word absorb neans, that they don't
even really know. So it's a problemof their making. 1It's
their patent that they're asserting agai nst NanoCel |l ect, and
they ought to be able to tell us what the termneans. And |
t hi nk that that speaks vol unes about the problemthat we've
had trying to come up with a concept or |anguage that
encapsul ates what that word neans in the context of these
cl ai ns.

THE COURT: Al right. Anything el se?

MR, LANDERS:. Your Honor, just to note, we did
have our expert explain his opinion. The well understood
nmeaning is to take up or take in. It's not that we've left
that as a confusing term It's well understood. That's
been our position all along.

THE COURT: Al right. WIlIl, so |I'mnot going
to adopt the defendant's proposed construction. You know, |
think one of the features of Phillips in the | ate 2000s was
to sort of discourage going to the dictionary and picking a
definition, and presumably even nore so pick the fourth. So
l"mgoing to go with the plain and ordinary neaning right
now.

You know, and that's particularly to say that |
rej ect defendant's proposed construction. You know, it's
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possi bl e at sonme later time we mght be revisiting absorb in
ternms of whether the jury needs any further assistance, but
| do think, you know, absorb is actually a fairly comon
noun or verb. Yeah, | guess verb really. So I'mnot sure
that it needs any construction. 1In any event, at this tine
|"mnot going to give it defendant's construction.

All right. Let's go on. Wat's the next one?

MR, CARSTEN. The next one on ny list, Your
Honor, is pressure pul se.

THE COURT: Ckay. Hold on just a mnute.

Al right. Pressure pulse.

MR, CARSTEN:  Your Honor, mny coll eague,
M. Burrowbridge, will be addressing this on behal f of
def endants. We're happy to go first, or if you prefer to
hear fromplaintiff first, whatever your convenience is.

THE COURT: Well, M. Burrowbridge, why don't
you go ahead in favor of unidirectional flowto the
m crochannel / supply duct.

MR LISTON:  Your Honor, this is lan Liston.
Could I have control of the screen so | could put up the
slides, Your Honor?

THE COURT: Al right. I think
M. Burrowbridge, the slide is up, | think.

MR BURROMBRI DGE: G eat. Can you hear ne, Your
Honor ?
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THE COURT: Yes.

MR, BURROWBRI DGE: Geat. Thank you.

So as you nentioned, NanoCell ect proposed a
unidirectional flowto the m crochannel or the supply duct
where Cytonone's proposed construction is the plain and
ordinary neaning. The claimat issue is claim18. It's an
actuator for selectively applying a pressure pulse to the
streamto deflect a particle in the streamof particles from
the stream of particles.

Looking at slide 42, the claimlanguage requires
three things, the three directional steps. First, an
actuator for selectively applying a pressure pulse. So the
pressure pulse starts with the actuator.

Second, applying that pressure pulse to the
stream of particles.

And third, a buffer for absorbing the pressure
pul se.

So the pressure pulse ends with the buffer. The
clains require that these pressure pul ses be absorbed or
danpened by the danmper which is consistent with the single
interactive unidirectional flow

Looking at slide 43, this understanding is
consistent with the specification. There's no dispute that
the pressure pulse starts with the actuator. The actuator
can be seen in Figure 17A as call out 176. The
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speci fication makes clear that the pressure pulse is applied
to the screen in the main channel to reflect the selective
particle of interest. The selective particle of interest
can be seen as the black particle in the mddle of the imge
at call out 180B. The pressure pulse thus shifts the

sel ected particle perpendicular to the normal flowin the
mai n cross channel. Thus, the pressure pulse only noves in
one direction fromthe actuator to the m crochip.

Look at slide 44. This reading is al so
confirmed by the clains that require a buffer 100A for
absorbing the pressure pulse. Al seven patents confirm
this unidirectional flow which can be seen on slide 45 and
46.

THE COURT: M. Burrowbridge, does
uni directional nean the sane thing as in one direction?

MR. BURROWBRI DGE: Yes, Your Honor

THE COURT: Ckay.

MR. BURROMBRI DGE: So one direction fromthe
actuator to the mcrochannel which can be seen on Figure 17A
and in the figure fromthe '188 patent, Figure 5B. You can
see again that it's starting in the actuated bubble val ve,
and it's going in a single direction fromthat bubble valve
towards the main channel or towards the m crochannel.

Looki ng at slide 46, again, this understanding
is consistent across all the patents. It noves fromthe
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actuator to the microchannel. The specifications make cl ear
that the pressure pulse is a transient |liquid displacenent
or flowthat is perpendicular to normal flow in the

m crochannel. The patents don't support any other
under st andi ng.

THE COURT: So M. Burrowbridge, why are we
interested in this particular construction? Does your
product send things in nultiple directions or is the prior
art -- | nean, why are we doing this?

MR BURROMBRI DGE: Well, Your Honor, initially
we were doing this because this is the literal application
of the claimlanguage. So it's --

THE COURT: Right. Wat difference does it make
to anythi ng?

MR BURROMNBRI DGE: It does nake a difference
with regard to the accused device and the infringenent
contentions set forth by Cytonome, Your Honor

THE COURT: So does the accused device send
things in tw directions or three directions?

MR. BURROWBRI DGE: Yes, Your Honor

THE COURT: Onh, okay. Al right. Go ahead.

MR, BURROWBRI DGE: So Cytonone's response to
this, which can be seen on slide 48, relates to a single
alternative enbodi ment. That alternative enbodi nent can be
seen in slide 48 as Figure 6. It's disclosed in the '850
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patent, but this alternative enbodi ment, as described by the
specification, confirns the NanoCel |l ect construction.

In Cytononme's brief, it says that the wave
generator can act upon the flowng liquid, either directly
or via deflection. However, if you | ook at the '850 patent,
the '850 patent gives nore description than that. It mnakes
certain there, the wave generator provided with the plunger
can act upon the flowing liquid directly or via deflection.
A person of skill in the art would understand that the
pl unger forces the flow of |iquid and the pressure pul se
fromthe actuator seen as 260 in Figure 6 in a
unidirectional flowto the m crochannel, that would end up
going to the buffer as consistent with the clai mlanguage.

THE COURT: In the drawing there, the wave
generator cones from 2607

MR. BURROVWBRI DGE: Yes. Yes, Your Honor.

THE COURT: What's 197

MR. BURROMBRI DGE: N neteen, | believe, is a
det ecti on conponent.

THE COURT: So okay.

MR BURROWNBRI DGE: That's kind of |ike how it
knows to cause the pressure.

THE COURT: Ckay.

MR. BURROMBRIDGE: It's sonething that works
with the actuator. Yes, Your Honor. Wat's clear, if that
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actuator is -- that PZT actuator is just placed in the

m ddl e of that main channel w thout the plunger, what you
end up having is sonmething that PCT | ooks exactly on the

i mage on slide 48 which | believe is confirnmed by Cytonone's
slide 34 which is you would have a PCT actuator placed in a
mai n channel where the pressure pul ses would go in every
direction.

Such an enbodinment, first of all, is not
supported by the '850 patent which says it nust have a
pl unger. But noreover, such a description would lead to an
i noperabl e device as the PZT actuator, would send the
pressure pul se down both channels to the right and to the
left to the keep output and the waste output, back up the
mai n channel towards where the stream of particles is being
inserted into the systemand towards the buffer. So such a
system woul d be inoperable for the claimfunction of sorting
cel I's.

Cytononme cites a single case to support its
idea. It cites Verizon in its paper. Verizon says we
normally do not interpret the claimterns in a way that
excl udes discl osed exanples in the specification, but it
omts the supporting citation which is MBO Labs versus
Bect on Di cki nson which says a claiminterpretation that
excludes a preferred enbodi nent fromthe scope of the claim
is rarely, if ever, correct.
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So what's the issue here is not whether or not
you can exclude an alternative enbodi nent. You can
certainly do that. The law permts it.

And here, that alternative enbodinment is either
i noperable or, as we believe, the '850 only supports that
alternative enbodiment with a plunger. And that plunger,
again, would provide a unidirectional flow

THE COURT: Ckay. |Is there anything else you
want to say about pressure pul se?

MR BURROMBRI DGE: Not at this tinme, no.

THE COURT: Ckay. Thank you, M. Burrowbridge.
Let's hear fromthe other side.

MR, BURROWBRI DGE: Thank you.

MR. LANDERS: This is M. Landers speaking. |If
| could have the presenter view again.

Can you see that, Your Honor?

THE COURT: Not yet. Now, yes.

MR, LANDERS:. GCkay. Well, before | get started,
| just want to address one what | think is a key point that
M. Burrowbridge stated. He stated that if the plunger
wor ks the way that Cytonome says it does, which has been our
interpretation, that the plunger conmes up fromthe bottom
and radiates this multi-directional pulse outwardly.

The evidence for saying that it's either
i noperable or it's either unidirectional, that cones from
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Dr. D Carlo. His declaration was not attached until the
sur-reply, so we didn't get a chance to have our expert
wei gh in on whether it's inoperable.

But the way the patent describes it, it does
appear to radiate outwardly. So we disagree with that
characterization. And in fact, the '850 patent, when it's
descri bing that Figure 6 enbodinment, it actually does
describe a way the pressure pulse can still be absorbed by
nodi fying that spring constant that we di scussed earlier
So we don't think that's really a valid criticismof the
al ternate enbodi nent.

THE COURT: But --

MR LANDERS: Yes, Your Honor.

THE COURT: So you're arguing that this plunger
and the pressure pulse that it causes goes in |ots of
different directions; is that right?

MR. LANDERS:. Yes, Your Honor. This goes back
to the perfect absorption that we were discussing earlier.
The fact that it radiates outwardly and not all gets sucked
into this buffer doesn't nean that it's not absorbing. So
t he device would still function and the patent describes how
it would function, but the point for this particular
exercise is that it's still enploying a pressure pul se.

And we're not trying to say that we're using the
alternate enbodinents to override anything in the preferred
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enbodi ment. Wat we're just saying is the alternate

enbodi ments do describe a pressure pulse, so they informthe
meani ng of that termwhen it's used in the clains. That's
how we're using the alternate enbodi nents.

And in this particular exanple, it does radiate
outwardly. But we actually provided anot her exanple
because, as | nentioned, Dr. DI Carlo didn't provide his
criticismin the sur-reply.

So | did want to point Your Honor to one nore
exanple fromthe specification, and this is Figure 5 from
the '850 patent. As you can see, this isn't going to be a
uni directional pulse here, either. This is going to be like
a zig-zag pattern conming fromthat bottomcircle. That's
t he producing side, and it's going to have to cone back
around and go back into the buffer. And the patent gives
nore detail on how this works.

But the point of this exercise is that it's not
unidirectional or single direction. So there are exanples
of the patent enploying pressure pul ses which is in these
clainms and not having that unidirectional conponent. And
that's really our main issue with NanoCel |l ect's proposed
construction. It's --

THE COURT: | nean, it's the only -- you know,
ot herwi se, the addition of the word unidirectional is -- |
nmean, the only thing that is not necessarily -- in fact,
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probably is not contenplated by your plain and ordi nary
meani ng.

MR. LANDERS: | actually do have one nore point
on that, though, Your Honor, that the word pul se is not
actually captured by their claimbecause they repl ace
pressure pulse with the word flow. So to me that
connotes -- if | were a juror, | would be thinking of flow
as like a constant flowinto the channel, and that doesn't
give me any inpression that this pulsing or even a pressure
increase activity is occurring. So the word flow we al so
think is problematic.

Wl |, there's a prosecution history that
actually differentiated the prior art based on this
requirement that a pulse is like a transient thing. But
when you use the word flow and you don't otherw se explain
that it's a transient increase in pressure, you' re actually
going directionally against this intrinsic evidence.

And this right here on your screen, slide 32, is
exactly that. This is the applicants describing their
i nvention as opposed to the Dunaway prior art saying they're
actual ly defining pressure pul se here.

We think if Your Honor does want to -- if you do
want to provide an affirmative construction, this would
actually be a nice way of putting it, that a pressure pul se
is a transient increased pressure. But again, we think the
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words pressure and pul se are relatively, you know, ordinary
English words that a jury could figure out on its own. But
this is much nore accurate than unidirectional flow
There's nothing in here about flow

And in fact, | think this Dunaway prior art was
a flow device. So again, thisis -- it's a bit confusing to
use the word flowis what I'"'mtrying to say.

THE COURT: So you know, M. Landers, | guess
what |'m wondering about is this: As | understand it, and
perhaps | understand it incorrectly, the invention here is
focused on the fact that you can, with this pressure pul se,
select out cells or particles and send them sonewhere el se.
Take themout of line, so to speak, and that it allows you
to do this selectively.

The idea of a plunger and stuff going in all
directions seens to be sort of contrary to that
under standi ng. Can you address what |'ve just said?

MR. LANDERS: Yes, Your Honor. | think that
m ght be going to a different issue as to whether or not
this Figure 6 enbodiment is operable or not. But that
this -- in claimconstruction what we're explaining is this
pressure pulse goes in nultiple directions in some exanpl es.
They may be -- maybe Figure 5 is a better way of |ooking at
it.

THE COURT: Well, so | mean, the question of
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operability, would Figure 6 be operable?

MR. LANDERS: | nean, we're taking the patent at
face value. W presune it's operable. As | said,
Dr. D Carlo didn't raise that fact. There was no evi dence
in the record to suggest that Figure 6 woul d be inoperable.

Dr. D Carlo -- until the sur-reply, our expert
hasn't gotten a chance to weigh in on that. | would argue
that it is operable because | would take the patent at its
word. But again, that wasn't -- we didn't get a chance to
brief that issue with the proper basis that we woul d need.

THE COURT: Ckay. | think you were going to say
sonet hi ng el se

MR. LANDERS: | was just going to nention to
help clarify for this specific claimconstruction issue that
the Figure 5 doesn't -- this is an exanple of the pressure
bei ng what woul d defl ect the particle when the black
particle gets to that cross section that we circled in red.

The pressure is going to cause it to go upward into that top

channel. So the word fl ow m ght be confusing there, too.
| was just going to nention one nore detail in
Figure 5, but that's all | have on these.

THE COURT: So one of the things that | was
curious about on Figure 5, and |I'm not being critical here,
| don't recall seeing in the briefings you' re saying that
the squiggly line that's, you know, got kind of an S-type
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shape, that that's not unidirectional. And | take it that's
because if we think of it as conpass points, sonetines it's
goi ng northeast and sonetinmes it's going northwest.

Is that what you're saying about that?

MR LANDERS: Yes, Your Honor, it would have to
because at the bottom that's the actuator bubble. And at
the top, it's the buffer. So to get frompoint A to point
B, there's going to be sonme kind of change in direction

THE COURT: Yeah, but that's kind of a different
concept than the pressure pulse one which is, you know, it's
i ke dropping a bonb on sonething. It just destroys
everything in sight. As opposed to sending in a cruise
m ssil e which may, you know, change direction as for
what ever reason, but it's not just going in all directions.
It's going in a defined direction, but it's just, you know,
not always -- it's not a straight |ine.

MR. LANDERS: Well, yes, Your Honor, that's
exactly the problemw th their construction is the pressure
pul se here is nore like that cruise mssile. To get that
bl ack particle to nove upward a little bit, the pressure
pul se is going to have to cone back and hit it there in that
junction. So it is -- | would argue it's nore |like the
cruise mssile that noves.

THE COURT: Right.

MR LANDERS: |It's not a bonb. You know, the
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point is they're inporting this unidirectional limtation
when it's just not -- it's not supported.

THE COURT: Well, | mean, you know, as |I'm
listening to their argunent, | nean, | think what they're
arguing is essentially -- well, | mean, | think they're

argui ng, but nmaybe not wi nning the argunent that, you know,
if the question is what did the inventors invent, which
there are sone Federal Circuit cases that say this, they go
through all kinds of different, you know, places where the
inventor said this and the inventor said that. And they
concl ude that, you know, essentially the broadest possible
readi ng of sonething is not the reading that should be
gi ven.

But on the other hand, usually when the Federal
Circuit does that sort of analysis, there's nothing that the
ot her side's patentee can point to to say, well, here's
sonet hi ng where we have a slightly different concept, so you
know, give us everything.

So okay. Let me just hear if there's any
response from M. Landers.

MR, BURROMWBRI DGE: From M. Burrowbridge?

THE COURT: No, | thought M. Burrowbridge --
actually, | can't renenber who's on which side right now.

MR. BURROMBRI DGE: Yes, Your Honor, this --

MR LANDERS: Yeah, this is M. Landers. | was
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just speaking for Cytononme if that hel ps you.

THE COURT: Actually, that doesn't help ne at
all because | have to |look at the caption to see which side
is Cytonone. Defendant or plaintiff works for ne. That I
under st and.

But you are for the plaintiff, M. Landers;
right?

MR, LANDERS: Yes, Your Honor. | was just
speaking for the plaintiff.

THE COURT: Ckay. Yeah. Al right.

Yes, then so we went first here.

M. Burrowbridge, yeah, do you have sonething you want to
add?

MR. BURROMBRI DGE: Yes, Your Honor, a few
things, starting with this point about the prosecution
hi story. Defendant doesn't dispute that the pressure pul se
is atransient pressure pulse, so that's not an issue that's
in dispute for purposes of this claimconstruction.

Looking at Figure 5 of the '850 patent, Figure 5
makes cl ear that the pressure pulse is, in fact,
unidirectional. The arrows don't depict the flowitself,
rather explicitly depicts the | owresistance path.

What's clear fromthe correspondi ng description
in the specification is that only one of the depicted
bubbl es -- bubble valves is the actuating bubbl e val ve,

Cytonome/ST, LLC Exhibit 2015

NanoCellect Biomedical, Inc. v. Cytonome/ST, LLC, IPR2020-00548
Page 57 of 115




11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

11:

30:

30:

30:

30:

30:

30:

30:

30:

31:

31:

31:

31:

31:

31:

31:

31:

31:

31:

31:

31:

31:

32:

32:

32:

32:

38 1

41 2

46 3

49 4

52 5

54 6

55 7

57 8

02 9

0810

1311

2312

2713

3114

3215

3516

3917

4318

4619

5120

5521

0022

0623

1124

1725

58

while the other is the buffering bubble valve. Therefore,
this disclosure confirns NanoCell ect's construction. The
pressure pulse will travel as a unidirectional flow fromthe
actuator to the mcrochannel no matter which bubble valve is
act uat ed.

THE COURT: Ckay.

MR BURROMABRI DGE: And Your Honor, to discuss
for a mnute slide 34 of Cytonone's presentation, again, the
affirmative argunent here is not that Figure 6 of the '850
patent is inoperable. The affirmative argunment is that it
requires as shown in NanoCellect's slide 48 that the '850
patent nmakes specific that the wave generator requires a
pl unger, and that the plunger, in fact, creates a
uni directional flow

So Figure 6 of the '850 patent is consistent
wi th NanoCel l ect's construction of unidirectional flow
It's only inoperable if you read it as Cytonone is asking
the Court to read it which is dropping a PZT actuator in the
mai n channel out wi thout the supporting disclosure of the
' 850 which is the plunger.

THE COURT: So M. Burrowbridge, in terns of ne
figuring out what the Figure 6 actually shows, is that
sonething | can just do with nmy political science
background, or do I have to have experts to figure that out?

MR BURROMBRI DGE: Well, | think both, Your
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Honor, because the clains, first of all, describe the
direction of the flow Mist start again with the actuator,
and | don't know that there can be a dispute that the flow
goes fromthe actuator to the mcrochannel. So that's clear
fromthe literal clains thenselves.

Then the patent specification confirns that
because it says that it's provided with a plunger. They're
trying to strike through that provided w th plunger
di scl osure to say that the PZT wave generator can act upon
the flowwng liquid directly, and that's just not what the
di scl osure says.

Mor eover, Your Honor, our expert, Dr. D Carl o,
did put in a declaration that nakes clear that the plunger
woul d create a unidirectional flow towards the m crochannel.

THE COURT: kay. So should I be giving their
expert a chance to submt a declaration saying the opposite?

MR BURROWABRI DGE: Your Honor, | don't think
it's necessary. | don't think Your Honor needs to rely on
ei ther our expert declaration or a conpeting expert
decl aration. This reading and this understandi ng of
pressure pulse is consistent with all seven asserted cl ai ns.
The only thing that they can raise is an alternative
enbodiment in a single patent. So at |east the construction
for pressure pul se proposed by NanoCel | ect should control
across six of the seven patents.
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Wth regard to this alternative enbodi nent,
legally Your Honor's well positioned to determ ne the scope
of this claimas informed by the literal claimlanguage
itself and the disclosure as pointed out by NanoCell ect and
as drafted by Cytonone.

THE COURT: Al right. Let nme just ask your
counterpart on behalf of the plaintiff, do you want to
subm t any declaration fromyour expert on what Figure 6
means?

MR. LANDERS: We'd be happy to, Your Honor, but
we think we can resolve it here. Actually, M. Burrowbridge
isn't exactly right. W have other evidence that could help
out here, and that is the fact that when the -- here on
slide 33 when the patentees wanted to add a directionality,
they did so here simlar to claim7 by saying the pressure
pul se is applied across the duct. So they knew how to add a
direction, they just didn't always do it because the
capturing things like Figure 5 here.

And just another point that M. Burrowbridge
said, the lowresistance path is what the pressure pulse is
going to follow. It has to get up to that junction to hit
the particle. So the black particle doesn't come down into
this bottom channel ever, so there's not a single direction.

| just wanted to point that out because he was
describing this figure, | think, alittle bit incorrectly.
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THE COURT: Ckay. Well, so just on the question
of an expert declaration, | have no position other than they
submitted sonething in a sur-reply which, you know, |'ve
already said is not the way you're supposed to do it. So
it's entirely up to you whether you want to submt somet hing
in sur sur-reply. And in fact, if you -- | nmean, what do
you want to do?

MR, LANDERS: If | may, could | defer to | ead
counsel here because | don't want to make a deci sion on
addi ti onal work product on the fly without consulting with
M. ONeill?

THE COURT: Ckay. M. ONeill?

MR O NEILL: Your Honor, | would like the
opportunity to do a followup declaration. 1'll make it
very short.

THE COURT: Well, that's fine. You can make it
short, long, but it's up to you. | didn't put any
restraints on what people did in the briefing, so |I'm not
going to put any restraints on you at this point.

Wul d two weeks be sufficient?

MR O NEILL: Yes, Your Honor. Well, | assune
the expert's around, but |I'mconfident heis. So --

THE COURT: So why don't we do this: You have
two weeks. If there's any problemat all, you know, agree
with the other side that you get nore tine, and I'll sign
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any stipulation giving you however nuch nore time you need.

Ckay?

MR. O NEILL: Thank you, Your Honor.

THE COURT: Al right. So on pressure pulse,
I"mnot going to rule on that right now | will take that
under advi senent.

And let's do this, we've been online for an hour
and a half or so, why don't we take a ten-m nute break and
start up again then.

Ckay?

(Everyone said, Thank you, Your Honor.)

THE COURT: Al right. Ten-m nute break.

(Di scussion held off the record.)

THE COURT: Ckay. Well, let's get back. What
is the next thing on the list here?

MR O NEILL: It's otherwi se seal ed, Your Honor.
It's Kirt ONeill, and with your permssion, I'll take the
bat on.

THE COURT: Well, sure.

MR. O NEILL: Thomas, do you want to get us to
slide 367

THE COURT: Let ne ask first before you go,
because in the otherw se sealed, | thought the briefing is
one side was arguing about the '797 patent, and the other
si de was argui ng about the other patent, and you seemto be
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i gnoring whi chever patent didn't have the | anguage you
wanted init. And it seenmed to ne that the one that
expressly said not open or not sealed to the external or
sealed to the external environnent, that there was no

di spute there.

And on the other one, it didn't seemto ne that
| at er-added | exi cography had any inpact at all on the
construction of an earlier term and that otherw se seal ed
ought to be given the broad readi ng that otherw se seal ed
suggest ed.

In any event, that's where | was after reading
this, but go ahead, M. O Neill

MR. O NEILL: Thank you, Your Honor. And | do
t hi nk what happened was when we started out the briefing and
the assenbly of the disputed terns, the '797 patent was
listed, and the terns there were listed. But as you
observed, that patent claimhas the explicit |anguage that
t hese chanbers are otherw se sealed froman exterior
envi ronment .

So as the briefing unfolded, and | think by the
time we got to the last brief of the defendant, ny
perception there is that they' re sinply argui ng now about
the ' 283 patent claimwhich doesn't have that additiona
clarifying language on it. So |I'd |like to address that and
al so address Your Honor's observation about | ater-added
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| anguage and cl ari fying | anguage.

"1l take you through what happened, but | think
the key here really is in the | anguage of the clainms, and
it's because these patents are so closely related, and
they' re describing the sane thing. W believe that the
clains in both of the patents should be construed the sane,
and that's that it nmeans not open to an exterior
envi ronnent .

NanoCel | ect's construction is narrower in that
it would prevent internal connections to other parts of the
chip. W believe that's wong, and I'll show you why.

Thomas, could we go to slide 37?

You are correct, Your Honor, in that claimb5 of
the ' 797 patent, which is where the |anguage is in that
patent, it's very explicit. It says it's otherw se seal ed
froman exterior environnent. 1'Il show you how t hat
| anguage came to be.

THE COURT: So hold on, M. O Neill, just a
second. Can | ask the other side: Do you agree that the
' 797 patent doesn't need to be construed on this tern®

MR BURROABRI DGE: Your Honor, NanoCellect's
construction is consistent with otherw se sealed from an
exterior environnment for the '797 patent. So to the extent
Your Honor does choose to construe the term we believe the
construction applies across those two patents.
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To answer your question, Your Honor's question,
however, NanoCellect is of the position that Your Honor need
not construe the termfor the '797 patent.

THE COURT: Ckay. And M. O Neill, do you agree
with that?

MR O NElILL: Well, Your Honor, | don't agree

that if you insert their construction of otherw se seal ed

into the --
THE COURT: No, no, no, the last thing
M. Burrowbridge said, | don't need to construe it in the
' 797 patent.
MR ONEILL: | agree with that. That | agree
wth
THE COURT: Okay. So we've resolved that one.
MR O NEILL: Okay. Wll, let's take a | ook at
the '283 patent and then I'll cone back and show you the

rel ationship. The claimlanguage does sinply say otherw se
seal ed. W acknow edge that.

If we ook at the specification, what it's
tal king about is the chanber that's highlighted there in
orange in figures that show that it's sealed fromthe
external environnment. And I'lIl take you a little bit into
the text of the specification so you can see how that's
descri bed.

Thomas, can we go to 38?
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If you dig into the specification, Your Honor
you'll see that they're describing that chamber, which |I've
hi ghlighted in orange, as being sealed fromthe exterior
envi ronnent by the application of that flexible nmenbrane on
the top. That's the blue highlighted 72. And that's al
seal ed together by a seal 71

Now, you're looking at it fromthe side. If you
| ook top down, that would be |like a gasket around the
circular chanber. And indeed, the figure says what we're
doing is we're sealing it fromthe external environnent.

That woul d be off the chip. That would be
sealed fromthe atnosphere. These things aren't going to
work as either a pressure pul se generator or an absorber if
they're vented to the atnosphere.

Thomas, can we go to the next one?

The ' 797 patent is very closely rel ated, Your
Honor, and | just said we don't need to construe the
| anguage here, but | show this to show you the simlarity of
t he di sclosure and to show you that the phrase or the term
really needs to be construed the sanme across both patents.

In the '797 patent, we see the chanber there,
and we see the description of how you seal that chanber up.
Once again, you put nenbrane or substrate |ayer 40 on top of
it thereby sealing it fromthe exterior environnment. So the
specifications are virtually identical in how they describe
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this chanmber and in how they describe the sealing.

Now, |et nme show you how t he | anguage cane to be
in one claim but not the other. The exterior environment
| anguage cane to be in one claim but not the other.

Thomas, could we go to the next one?

Your Honor, this is prosecution fromthe ' 797
patent. This is the patent with the explicit clarifier.

And the clarification arose only because the exam ner asked:
What do you nean by seal ed?

The applicant said, Well, it's clearly shown in
the specification. It's sealed fromthe externa
environnent. You bond the plate over the top of the
chanber, and you seal it fromthe exterior environnment. And
they said a person skilled in the art would know t hat based
on what we've witten and just | ooking at the specification.

THE COURT: Even though what you're quoting here
refers to sealed and not otherw se sealed; right?

MR. O NEILL: Yes, I'mgoing to show you the
relationship. |If we look at the claimlanguage, the claim
originally said sealed, Your Honor, and the exam ner said,
VWl |, you know, tell me what you nmean. And they said
ot herwi se sealed froman exterior -- external environnent.

| medi ately following this statenent, they
amended the claim And if we go to the next slide, we'll
see the claimanmendnment. So this is what becane claim5 of
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the ' 797 patent with the explicit |anguage in there. You'l
see it originally said a sealed first reservoir.

And as a result of the dialogue with the patent
exam ner, they said, Look, we'll just make it explicit in
this patent. W're going to delete the word seal ed, and
instead we'll say wherein the first reservoir is otherw se
seal ed froman exterior environment.

So this claimwas nmade, and that's why that
patent claimhas the express language in it. But the
genesis of this anendnment was the explanation by the
applicants that a person skilled in the art woul d know what
we' re tal king about when we say the chanber is seal ed.

Ckay. So Thomas, could we go to the next slide?

Your Honor, there is an argunment, | think, in
M. Carsten's opening statenment about the fact that these
patents are not related, and there's been sone dial ogue
about whether you can use statements in one prosecution
history to construe the termof a related patent. | do
strongly believe that when the disclosures are so simlar as
the disclosures in these six patents, and nore particularly
the two at issue here, that it's perfectly okay. |In fact, |
think the Federal Crcuit tells us you really must try to
construe the terns to have a common neaning or to have a
common di scl osure. And while there are sonme m nor
di fferences in the disclosures between these two patents,
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the disclosures are virtually identical on the core
i nvention, the core enbodi ment that we're tal ki ng about
which is showm in the figure.

And | believe the Mcrosoft case that we cited
in the brief does, in fact, use later prosecution froma
closely related patent as an aid in construing a termthat
appears in an earlier issued patent. So what M. Carsten
sai d about no upstream-- things don't flow upstream
believe that's incorrect.

The Federal Circuit has said if they're closely
rel ated patents, we need to try to construe them together.
And the bottomline is whether we're going to have two
patents here with fundanentally different interpretations,
one that only precludes fluid openings to the environnment
and anot her that excludes all fluid openings such as to
interior portions of the chip. And | don't believe it's
ri ght when the disclosures are dissimlar

And ny final slide is to show you that, indeed,
there are disclosed enbodi ments in which there are other
fluidic connections with those chanbers. In the passage
|"ve cited fromthe ' 797 patent, what it's tal king about
here is how you fill the buffer or the actuator with gas to
set up the chip for operation in the first instance. It
says typically you would fill the main flow channel wth
fluid, Iiquid, and then you would come back and basically
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| oad or charge the actuator or the buffer with gas froma
reservoir that would typically be an on-chip reservoir. And
so there's got to be sone other fluidic connection into the
buffer or the actuator to get it filled with gas.

So it's usually on chip, but it's not an opening
to the atnosphere. So openings to the atnosphere, externa
environnent are not permtted under either patent. They are
perm tted under both patents.

Thank you.

THE COURT: Al right. For the other side?

MR, LI STON: Thank you, Your Honor. This is lan
Liston. My | have presenting control again, please?

Ckay, Adam

MR. BURROMBRI DGE: Ckay. Looking at slide 51
the claimlanguage here, simlar to the term pressure pul se,
expl ains the construction explicitly. Caimb51, the
hi ghl i ghted portion, shows that the first chanber nust be in
fluid comunication with the duct. It also shows that the
conmuni cati on nmust be via the first side opening wherein
that first side opening is an internal connection.

And third, other than that fluid connection via
t he side opening, the chanber nust be "otherw se sealed."
The first chanber includes one and only one internal side
opening which is in fluid conmunication with the duct.

Looking at slide 52, the first chanber in claim
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1 is conpletely sealed off fromfluid connection with a
singl e exception, the duct via the side opening. The first
chanber is, therefore, only unsealed fromfluid connection
at the first side opening. The use of the term otherw se
makes clear that the first side opening is the only
exception to the first chanber being conpletely sealed from
the fluidic connection.

Turning to slide 53, the defendant's
construction is confirnmed by the specification. The
speci fication makes clear that both the seal ed chanber and
nmeni scus is to separate the seal ed chanber fromthe carrier
fluid. The carrier fluid can be seen in the side channel of
24B whereas the chanber is the seal ed chanber called out in
t he i mage bel ow.

So taking the plain, and ordinary, and literal
| anguage of the claimterns, what you have for the '283
patent, the only one in dispute, is the first chanber in
fluid comrunication with the duct via the side opening and
ot herwi se seal ed. Using NanoCellect's construction of the
term ot herwi se seal ed, you have the first chanber in fluid
conmuni cation with the duct via a first side opening and
ot herwi se closed off fromfluid connection.

Again, this is conpletely supported by the
literal claimlanguage, the disclosure, both the witten
description, and the images as seen here in the '283 patent,
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Fi gure 1.

Cytonone attenpts to argue that NanoCellect's
position is extreme. The only way that they can nake that
argunment is by |ooking at the '797 patent, and specifically
unasserted claim5 of the ' 797 patent where it clains a
first reservoir wherein the first reservoir is otherw se
seal ed froman exterior environment.

Cyt ononme argues that NanoCel | ect inproperly
reads the phrase froman exterior environnent entirely from
the claimand cannot be correct. However, even if we are
| ooking at the '797, which as Your Honor has appropriately
identified, we don't need to do. But even if we were to,
usi ng NanoCel l ect's construction is consistent with the '797
claimas it would sinply read a first reservoir wherein the
first reservoir is otherw se closed off froma fluid
connection froman exterior environnment.

Wien the patent drafter wanted to claiman
exterior environnment limtation, they did so. And they do
so in the '797 patent. However it would be inproper to
i mport that |exicography and inport that clai mlanguage all
the way up the stream as M. Carsten pointed out and
inmported directly into the '285 or the 283 patent.

THE COURT: | was going to say, you know, | used
the word | exi cography when |I started off, but | think that's
a different term There's no actual |exicography in
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relation to this; right?

MR, BURROWBRI DGE: Agreed, Your Honor. This is
the explicit claimlanguage.

THE COURT: Right.

MR, BURROMBRI DGE: So --

THE COURT: | just wanted to clear up because
you had used | exi cography perhaps in deference to what | had
said, but I think we're both using the wong word there.

MR, BURROMWBRI DGE: | agree, Your Honor.

THE COURT: But | appreciate the sucking up.

Al right. Anything else fromyou,

M. Burrowbridge.

MR BURRONBRI DGE: Yes, Your Honor. | would
just like to point out slide 56. Slide 56 is an inmage from
plaintiff's brief, and what they're trying to showis that
the seal in the '283 patent is a seal that's fromthe
external environment. And what they've done is highlight
t he highlighted version or the highlighted portion at call
out 70, call out 72 and call out 71.

But again, there's no dispute that the seal
seal ed froman external environment. The question is: How
do we give neaning to the explicit claimlanguage of
ot herwi se seal ed?

Wll, there is, again, obviously, a side opening
at the neniscus 25 which interacts with the internal opening
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at 24. That's necessary for the invention to work.
O herwi se sealed neans that it's conpletely seal ed off
except for that one internal connection.

| have nore, but if Your Honor has no questions,
' m happy to --

THE COURT: So the actuator could work, could it
not, having no internal openings other than the interna
openi ng that goes out into the channel; right?

MR BURROMABRI DGE: Correct, Your Honor, and
that's what's required by the clains in the '283 patent.

THE COURT: And your counterpart, it could work
with just the one opening to the channel; right?

MR. O NEILL: Are you asking ne, Your Honor?

THE COURT: Yes.

MR. O NEILL: M response woul d be probably not
for the preferred enbodi nent because how woul d you get the
gas in there? 1In other words, in the preferred enbodi nent,
these things are pre-charged or | oaded with gas.

THE COURT: But couldn't it work |ike a balloon?
| mean, let's say you had a balloon attached, and you
squeezed the balloon. That could cause the pressure pul se.
You don't have to have another opening for it to work.

MR O NEILL: | think hypothetically it could
wor k, Your Honor. | think the specification at |east of the
' 797 patent teaches us that ideally to set it up, you want
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to control that |oading or that charging by nmetering in
some -- you know, the gas so that you've got it set up like
you need.

THE COURT: Ckay.

MR. O NEILL: | amconcerned about getting a
construction that doesn't allow for the possibility of
havi ng sone set-up mechanismto initiate or charge these
things to get them running.

THE COURT: Al right. Gkay. So --

MR, BURROMBRIDGE: If | may respond to that
poi nt ?

THE COURT: Sure. Go ahead, M. Burrowbridge.

MR. BURROMBRI DGE: So | ooking at slide 42 of
plaintiff's slide deck, what they' re pointing out here is
not the preferred enbodinent. 1It's an alternative
enbodi ment. And that's nmade clear in the highlighting that
pl aintiff has highlighted.

Moreover, it's fromthe '797 patent which
inmports this idea that they're putting forward. 1t's not
fromthe ' 283 patent which does not support Cytonone's
readi ng.

THE COURT: Ckay. So I'mgoing to take this
under advi sement and think about it a little nore, but
certainly nmy inclination, as | sit here right now, is that
otherwi se sealed is a broad term and it doesn't purport to
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have any other limtation, and that | don't see it as being,
you know, sonehow or other contrary to what the invention is
that's described in the specification. So | don't think
it's, you know, a ridiculous construction or anything. And
ot herwi se, that's what the plain neaning of the words
indicates is it's sealed in all other aspects. So | think
that's the way I'mgoing to do go, but I'mgoing to give
that just a little nore thought.

What's next ?

MR MOFFETT: Your Honor, this is Daniel Mffett
on behalf of the plaintiff. The next termwas selectively
appl yi ng.

THE COURT: Ckay. Let nme just get to that page.
Page 44. Ckay.

MR. MOFFETT: And I wonder if we could give
control to M. Landers?

THE COURT: Sure.

MR, MOFFETT: Thank you

THE COURT: You know, rather than arguing this,
why don't | just tell you that | don't think it's
indefinite. 1t hasn't been proven, and so |'mgoing to give
it the plain and ordinary nmeaning. | think that the fact
that there's some other thing that controls the
sel ectiveness or, you know, how the actuator decides to nake
a selective application, |I don't think that's relevant to
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i ndefiniteness. So why don't we just skip that one and go
on to the next one.

What's next ?

MR, MOFFETT: Your Honor, Daniel Mffett again
for the next term and hopefully we can di spose of this one
as qui ckly because we see it as very simlar. The next term
was an actuator connected to the first side channel.

THE COURT: Ckay. Hold on just a m nute.

MR MOFFETT: Sure.

THE COURT: Well, this one, it may be sim|lar
but why don't | hear from defendant since they're the ones
who are arguing it's indefinite.

MR. BURROWBRI DGE: lan, can you put up the slide
show, please? 1s that up now?

THE COURT: | just see M. Landers. Now
M. Liston. Nowit's up.

MR BURROMBRIDGE: So if we start on slide 66,
this is the claimlanguage. |It's an actuator connected to
the first side channel. Here it's clear that connected to
requires a physical connection. And when construing patent
clains, the Court obviously nust consider the literal
| anguage of the claim

Under Phillips, the ordinary neaning of the
cl ai m | anguage as understood by a person of skill in the art
may be readily apparent. Even the lay judges in a claim
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construction in such cases involves little nore than the
application of the widely accepted neani ng of comonly
under st ood wor ds.

And putting up slide 67. Again, connected to
requires a physical contact. The specification consistently
descri bes conponents that are in physical contact as
connected to. Specifically the specification here says that
the mcrofluidic system the mcrochannel, and a seal ed
gas-filled reservoir positioned adjacent to and connected to
the m crochannel. This nmakes clear that there's a physica
connection between the gas-filled reservoir which is
positioned adj acent and connected to the m crochannel

Looking at slide 68, the specification and the
clains of the '528 patent do not identify any actuator
connected to the first side channel. Here the externa
actuator is seen as call out 176, and it's directly
connected to the bubble valve. This is made clear by the
speci fication because it nust be in order to work. The
actuator activates the bubble valve at 10A to call the
pressure variation in the reservoir 70 of the first bubble.
The activation of the bubble val ve causes a transient
pressure variation in the first side passage.

So in slide 48, we'll see Cytonone's' response,
but they attenpt to rewite the clains. Cdaimng that the
actuator is fluidly connected to the side channel, yet the
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patent drafter has used fluidically connected when it's
deened it appropriate and has used connected to when that's
what it neans. So connected to has consistently been used
as a physical connection in the '528 patent.

So it's not clainmed as a fluidic connection, and
it's not described that way in the specification. And a
person of skill in the art would not understand it that way.

Your Honor, claim22 of the '528 patent fails to
informw th reasonable certainty a person of skill in the
art the scope of the invention as it clains an actuator
connected to the first side channel. Accordingly, Your
Honor, we ask that Your Honor find this claimindefinite.

THE COURT: Ckay. Thank you.

From t he ot her side?

MR MOFFETT: Yes, Your Honor. |It's Danie
Moffett again. 1'd say initially we're not hearing an
i ndefiniteness argunent. Essentially what NanoCell ect or
the defendant is arguing is that they're in favor of a very
narrow readi ng of the claimlanguage so that the
connector or so that the actuator nust be physically in
contact with the side channel

Then they go to the specification and they say,
Hey, but there's no support for that in the specification;
therefore, your claimis invalid and indefinite. That's not
the test for indefiniteness, as you know, Your Honor. W
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don't have to have described a particul ar enbodi nent
explicitly in the specification for you to conclude that a
person of skill in the art would not be able to discern the
scope of the claimlanguage itself. And again, |I'd remnd
you they didn't even bother to submt expert testinony
supporting that a person of skill in the art wouldn't
understand that until the sur-reply stage. So it's not even
a i ndefiniteness argunent.

W' re seeing the preface itself is flawed. The
preface being that a person of skill in the art would
construe the relevant claimterns so narrowWy that the
actuator nust be physically in contact with the side
channel. Qur position is that the plain and ordinary
nmeani ng, as consi stent throughout the clains, throughout the
specification is there's got to be sonme fluidic connection.

| believe M. Burrowbridge took his slides down,
but I'Il point out one of his slides, 67, that he cited to
support his position that connected nust be adjacent to or
touchi ng, the |anguage that is actually on the slide from
the specification said adjacent to and connected to
suggesting that connected means sonething other than
actual ly physically touching. And that is consistent with
the specification, and we believe that's how a person of
skill in the art would read the clains.

And M. Landers, | don't know if you have
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control, but --
LANDERS: | do. Yes.

MOFFETT: Ckay. Go to slide 48.

2 3 3

LANDERS: [|'mthere.

MR MOFFETT: And Your Honor, a few of us, |
think M. Carsten, M. O Neill, and nyself aren't seeing
slides all the tine. | don't see them | don't knowif you
see our slide 48 at this point.

THE COURT: | do. | do.

MR MOFFETT: Okay. So essentially what -- we
bel i eve the plain and ordinary neaning of the claimthat we
have up, which is claim22 fromthe '528 patent, is that the
actuator works in tandem-- that's 176 in Figure 16 -- with
that reservoir to generate a pressure pulse. And that
actuator is connected to the side channel in that regard.

The fluidically connected, they work together
That's how -- every exanple really in a specification. And
if we go to the next slide, M. Landers, 49.

MR LANDERS: |'mthere.

MR, MOFFETT: Again, this is fromthe
speci fication of the '528 patent describing what we're
tal king about that the actuator activates the first bubble
val ve, and that activation causes a transient pressure
variation in that first side channel. These features are
fluidically connected. That's howit's consistently
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described in the specification

You have NanoCel l ect's, the defendant's position
bei ng essentially that they're going to read the claimso
narrow that it's not consistent with the specification; and
therefore, the claimis indefinite. But that's not the
test.

| would actually put it the other way. |If
you're reading the clains so narrowy that you can't find
exanpl es in the specification, perhaps that neans you need
to consider the specification, and your reading is
incorrect. So essentially we come down to they haven't nmet
their burden to show that it is indefinite under the | aw
essentially.

Mor eover, the underlying prem se they have is
incorrect. W believe they're reading the claimtoo
narrow vy.

THE COURT: And would you say, M. Mffett, that
basically what they're doing is saying, and | may not be
using the exact right words here, but an actuator connected
to the first side channel should be construed as an actuat or
directly connected to the first side channel. And you're
essentially saying, no, an actuator directly or indirectly
connected to the first side channel is really what it neans?

MR. MOFFETT: That's correct, Your Honor, and
that woul d be consistent with the specification because
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fluidic connection -- in fact, in the clai mwe showed you,
it doesn't even talk about that reservoir. It's talking
about the actuator and its effect, and it's really

talking -- the claimis witten as the actuator working in
tandemwith the reservoir to generate that. So the
connection is there, and they're reading it so narrowy that
it has to touch is what we find --

THE COURT: So I'mgoing to deny the defendant's
request that | find this to be indefinite. I1'mgoing to
give the phrase its plain and ordinary nmeaning. And in this
context, | think the plain and ordi nary neani ng of connected
is broader than directly connected.

Al right. Wat's next?

MR, LANDERS: Your Honor, this is M. Landers
for plaintiff again. The next termis this mcrosorter
term

THE COURT: Ckay. Hold on just a mnute.

MR. LANDERS: Yes, Your Honor.

THE COURT: Page 67. Al right. Yeah

So why doesn't defendant tell nme in a nutshel
why they think this is indefinite because it | ooked pretty
reasonable to me in the sense of it discusses a microsorter.
It says it has a switching region. It says it has a
m crof luidic channel, and that the mcro -- actually, |
forget right now. But in any event, sonething is
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fluidically coupled to four different things, three outputs
in the switching region.

What ' s the probl em here?

MR. CARSTEN:. This is Doug Carsten on behal f of
defendant. |'m happy to address this.

M. Liston, if you could put up our slides. 1'd
like to start on slide 75.

You're right. There's Iot of words here, Your
Honor, but a lot of words don't nmake it definite. Here, |
sat down and tried to orient nyself based upon this claim
| anguage, the respective orientation of these particul ar
itens.

M. Liston, | can't see. Your Honor, ny screen
says all windows are mnimzed. Do you have slide 75 before
you?

THE COURT: | have a slide. | can't see the
nunber because | think you' re covering that up, but |
suspect it's slide -- | can't nove anything on ny screen
but | have sonething which is actually just the termright
now.

MR CARSTEN: Could | have slide 75,

M. Liston, please? The title should say "Indefinite:
Three Possibilities(A)."

THE COURT: Nope. Don't have that.

MR CARSTEN. Ckay.
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MR LISTON: I'Il try stopping and restarting.

THE COURT: Yeah, M. Liston, ny inpression is
that this actually came up with the last term Sonehow or
anot her yours seemto be frozen on whatever the first slide
is that you pick, and it doesn't seemto be switching as you
nove al ong.

MR. CARSTEN. So Your Honor, the claimrequires
a mcrofluidic chip. And so if we -- | can probably just do
it onthe fly here, Your Honor. This is old school, Your
Honor .

THE COURT: Well, now |I've got the "Indefinite:
Three Possibilities" up.

MR. CARSTEN. There you go. Well, we've saved
oursel ves from everyone having to | ook at ny stick figures,
so | think we're all ahead of the gane.

So | sat down and tried to figure out the way
that these things come together. Mcrofluidic chip, | drew
a box. That's the mcrofluidic chip.

Next is the claimrequires there to be a
mcrosorter. And | |ooked at the specification. Wat's a
m crosorter? There isn't sone passage in the specification
that says mcrosorter nunber whatever that you can go back
to the figures and see.

So | drewit as a box. W know that this
m crosorter has to have a switching region. Again, | go
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back to the specification. Hopefully that will guide ne to
the figures and let ne see what it | ooks like. It doesn't.

There is the termswi tching region as for
reference, but | can't find anything that says sw tching
regi on nunber whatever. So | look nore carefully. And at
colum 4, | find this passage. |In the illustrative
enbodi ment, the processing region contains a series 150 of
swi tches for separating particles determ ned by detectors in
t he detection region 120.

Ckay. Seens to nme like for switching region,
you know, that series of switches 150 is a good place to
start. | go to Figure 1 which is what this passage at
colum 4 is referring to. | don't find 150 anywhere. It's
just not there. 106 is there. 140 is there. No 150.

So I'"ll drawit as a box. | know the
m crosorter has to have it. | know fromthe cl ai mthat
there also has to be a microfluidic channel. But here we've
got the first anbiguity: |Is that mcrofluidic channel
within the mcrosorter or separate fromthe mcrosorter? So
| know fromthis claimthat the m crofluidic channel has to
be fluidically coupled, directly and physically connected to
a sanple input, a keep output, a waste output, and the
swi t chi ng region.

W' ve got two conpeting constructions wherein
the mcrosorter has only a switching region versus the
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m crosorter has both a switching region and a mcrofluidic
channel. | can't tell the difference between the two of
them | think fromthe claimlanguage, the fact that this
mcrosorter elenent is witten as one paragraph that the
m crosorter has both.

That's not what's reflected in indefinite
possibility AL That's what's reflected in indefinite
possibility B. | can't distinguish between those two.

But going further, the claimsays a mcrosorter
having a switching region and a mcrofluidic channel. Two
things that are fluidically coupled to a sanple input, a
keep output, a waste output, and the switching region

Now, |'ve drawn these, itens A and B, as sinply
requiring a direct connection between the mcrofluidic
channel and the swi tching regi on whether or not that
m crof luidic channel is within the mcrosorter or not.

And so there's a third possibility. And the
third possibility is where the fluidic coupling, that direct
connection has to happen between both the -- between the
swi tching region and the mcrofluidic channel, in which case
you get to a third possibility. And this third possibility
contains in itself an anbiguity because not only does the
swi tching region then have to be connected, fluidly coupled
to the sanple input, the mcrofluidic channel, in the keep
i nput and the waste output, it has to be directly connected,
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fluidically coupled to itself. And that's the third
possibility.

And under Media Rights where you have a
situation where you' ve got three or nore than two pl ausible
claimconstructions, and there's no guidance to hel p you,
that's indefinite.

Now, | get that Cytonome has in their slides
presented for the first time where they think the sw tching
region is, and they say, No, no, no, this is obviously
definite now But | will say that this is not the first
time in the case. W've already seen sone shifting
positions.

At slide 53, they identify these two bubbl es
fromthe ' 188 patent, Figure 5A, as the sw tching region.
That is absolutely inconsistent with the position taken by
Cytonone in their infringement contentions in this case.

So Your Honor, we've got three conpeting
pl ausi bl e constructions. W don't know. The patent doesn't
guide us in any way between these three things as to which
one is correct. That's indefinite under Media R ghts and
t he case | aw.

THE COURT: Al right. Thank you. M. Landers?

MR. LANDERS: Yes, Your Honor. |I'mtrying to
share ny screen here. Can you see it, Your Honor?

THE COURT: | can see slide 51.
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MR. LANDERS: Thank you. This is M. Landers
for plaintiff. | do want to comment on one thing that
M. Carsten said and that was that this is a situation where
we have three plausible constructions. Actually, if you
read Dr. Di Carlo's declaration, which was the basis for
those stick figures that you put up on the screen, he
actually said that his own second and third constructions
are either nonsensical or read out a limtation. So those
aren't actually plausible constructions.

So what we're actually dealing with here is this
first interpretation that Dr. D Carlo has. And if you | ook
at the figure, although M. Carsten said he | ooked through
and through for a figure, there's actually one right here in
t he patent which is Figure 5A

And Cytonone is not switching positions. The
switching region is where the sorting takes place, so that's
right there where we've | abeled in pink. And a person of
skill could look at this figure and tell exactly what's
going on with this claim

You have a microsorter here that's |ocated on
this larger mcrofluidic chip that's going to consist of
several of these mcrosorters. And this mcrosorter has a
switching region, and then there's also a mcrofluidic
channel which we've shown here in blue. And it's forned in
the mcrofluidic chip. The chip is just this glass
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substrate, and this is just a portion of the chip.

And then you can see one exanple here of how
this blue mcrofluidic chip can be fluidly coupled to a
sanpl e input, a keep output, a waste output, and the
switching region. So Your Honor, we think that |ooking at
the specification, and as you know, indefiniteness nust be
viewed in light of the specification, we point you to this
exanpl e.

And |'d also note that Dr. D Carlo's
declaration didn't even point to this figure. He just went
about trying to construe the clains in a vacuum And his
first construction, even on the natural reading, appears
correct, and it aligns perfectly with one of the figures in
t he patent.

THE COURT: Al right. Hold on just a second,
M. Landers. Let ne just look at this while everybody is
qui et for a second.

The mcrosorter is the whole thing here in
Fi gure 5A?

MR LANDERS: It could be a subset of this. W
have to maybe get an expert to weigh on, but that's the way
we're looking at it is that this is an exanple of a
mcrosorter. |It's where the sorting happens.

THE COURT: kay. So hold on a m nute.

Ckay. Al right. |Is there anything that
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def endant wants to say in response to this?

MR. CARSTEN:. Yes, Your Honor. So thank you for
t he opportunity.

First, you know, you asked what's the
mcrosorter. | agree. Wuat is the mcrosorter here?

| heard M. Landers say that this figure,
Figure 5A, lines up perfectly with possibility one, but
that's not true. |[If you assune that the mcrosorter is that
entire box, then that actually lines up with itemB, with
variant B which M. Landers denigrated saying it read things
out of the claim

This is exactly the problemwith the claim Your
Honor. It is indefinite. |If this whole thing isn't the
m crosorter, which the mcrosorter itself is not defined in
any particular way in the patent, and it's not given a
nunber. And the switching region is not identified in any
particular way in the patent with a nunber in connection
with Figure 5A. Al of these red itens that have been
added, that's made for litigation attorney argunent.
They're saying this is the switching region, but there's
nothing in the patent to say that it is. And that sw tching
regi on, when you | ook at columm 4, you see it's a series of
switches. Gkay. That's Item 150.

You go back and you say, Ckay, | want to | ook
for this Item 150 in Figure 1, and it's just not there. So
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there are two absolutely conpeting -- at |east two

absol utely conpeting constructions where this mcrofluidic

channel is a part of the microsorter. Another one where it
isn"t. And even if you give themthat as a free pass, you

still have the problem of the two conponents of the

m crosorter being fluidically coupled. That neans directly
connect ed toget her, adjacent and connected to all of these

separate itens.

And the issue of the switching region being
connected to itself. So Your Honor, | mean, | think that
this claimscreans for indefiniteness because of this very
probl em where you' ve got nultiple conpeting constructions,
and apparently M. Landers and Cytonone can't even say which
one of those conpeting constructions is correct. They said
the first one is A and then later, well, this is the whole
mcrosorter, so it's got to be B. This is exactly what
we' re tal king about.

THE COURT: Al right. WlIl, I"mgoing to deny
this as finding this as indefinite. For one thing, |
noticed the defendant's briefing on this in their briefing
was three sentences with no expert evidence. That's just
i nsufficient.

Second is that | certainly think at this point
the drawing or the picture, that Figure 5A, with the
captioning put on by the plaintiff all seenms very plausible
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to ne, so | don't see indefiniteness having been proven by
cl ear and convincing evidence at this point. And so |I'm
going to deny that and go with the plain and ordinary
meani ng.

What's next?

MR. CARSTEN:. Next, Your Honor, two terns which
are in sonme sense a bit related. First is fromthe stream
of particles. The other termafter that is carrier fluid.

My col | eague, M. Burrowbridge will be
presenting those on behalf of defendants. [|'mnot sure
whet her you want to hear fromus first or fromplaintiff
first, but at your pleasure, Your Honor.

THE COURT: Hold on just a minute. So hold on.

So the two terns may be related, but | thought
def endant' s proposal for fromthe streamof particles was
pretty much of a non-starter. | think the stream of
particles refers to the particles, not the carrier fluid and
the particles together. | think the continuous noving
processi on, you know, only a patent |awer would think that
was an i nprovenment on the stream

But on the other one, the carrier fluid, ny take
was this is the one where the plaintiff was trying to get
| ater |exicography as the definition and the |ater
| exi cography in sone other patent. And | thought that
def endant' s proposed construction was pretty reasonable. So
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that's where | was thinking

So why don't plaintiff go first since two of
these -- so that's what I"'mthinking as | start, so why
don't you go fromthere, plaintiff.

MR O NEILL: Your Honor, it's Kirt ONeill for
the plaintiff. | was actually assigned fromthe stream of
particles, and M. Landers is going to do the carrier fluid.

And | can't see the slides, but if M. Landers will put up

slide 54, | will give it atry. | hope that you can see
t hem

THE COURT: | can. Yes, | seeit.

MR O NEILL: 1'Il be brief, Your Honor. We

think this claimtermwould be understandable by a | ay
person who woul d have no problemwith it. This is claim
| anguage that speaks of deflecting the particles out of the
stream of particles. The defendant's construction is
overw ought and unhel pful. And ny real problemis that it
suggests -- in fact, it may actually linguistically require
that the particles be deflected out of the fluid fl ow
altogether, and that's sinply not how the patent works.

| have slides that show portions of the spec.
Wiy don't we show --

THE COURT: You know what, why don't you just
save that. | think you're going to win this one.

MR O NEILL: Okay. That's why | took it, Your
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Honor .

THE COURT: Ha. Ha. Yeah, got it.

Al right. M. Burrowbridge, you want to weigh
in on the harder one for your side?

MR BURROWBRI DGE:  Yes, Your Honor.

M. Liston, if you can start with slide 80,
pl ease. As he brings up the slide, I'lIl just discuss that
our proposed construction is fromthe continuous noving
procession of fluid in particles. The continuous noving
procession, we think that that is helpful for the fact
finder. But given Your Honor's comments, |I'Il focus on the
|atter part of the construction that the stream of particles
must require both a fluid and particles.

Can Your Honor see the slide? | cannot.

THE COURT: Not right now.

MR BURROMBRIDGE: | think the slides are fairly
important for a few of the concepts here, but | can go ahead
and get started. Hopefully we can --

THE COURT: You know what, so first off, I
apol ogi ze. You know, when I'min the courtroom one side is
sitting on one side, and the other side is sitting on the
other side. They don't all just appear on the screen. And
so connecting your names with which side you're on is not
sonething that |1've done very well today.

Basically I"mgoing to construe the fromthe
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stream of particles to have its plain and ordi nary neani ng.
| don't think the fluid should be included in it, and

don't think the continuous noving procession is helpful in
any way.

So why don't we go to the one that | actually
for a change think that the defendant m ght have the better
of it which is the carrier fluid one.

MR, LANDERS: Your Honor, this is M. Landers
for plaintiff. [I'mjust checking to see that you can see ny
sl i des.

THE COURT: | can see it. Yes.

MR LANDERS: Okay. So this is a situation
where we weren't sure why NanoCel |l ect was asking for the
construction they asked for. W couldn't figure it out.
But based on our analysis of the case |aw, we thought that
the right thing to do was to use a | exicography fromthe
' 850 patent and provide that express definition across the
patents. And |I'll explain why on the next slides.

So here on the left, that's fromthat express
definition, a sheath of conpatible liquid surrounding a
particle for carrying one or nore particles through a duct
or channel .

THE COURT: So when was the express definition
witten?

MR. LANDERS: Your Honor, | do acknow edge it
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was after the '528 patent. But in light of the Mcrosoft
case that's cited on page 15 of our brief, of the joint
brief, that case also says that the later -- the later
pat ent constructions also apply earlier.

THE COURT: Does it say that |ater |exicography
applies earlier?

MR LANDERS: Well, just by -- the way we saw it
was by reasoning. |If you're going to apply them
consi stently across the patent, and you're applying the
| exi cography to the '850, then you should express --

THE COURT: \What sense does that nmake? Wen did
the '528 patent issue? Wasn't that |ike 20057

MR. LANDERS: That sounds right. 1'm not
exactly sure, Your Honor.

THE COURT: So you're a person of ordinary skil
inthe art in 2005 reading the '528 patent and trying to
figure out the nmetes and bounds. And you know, sone years
|ater, the inventor wites, Ch, the netes and bounds are
this, and I'mgoing to put it in quotation marks, and that's
what you shoul d have understood in 2005.

How can that possibly be right?

MR. LANDERS:. The point is well taken, Your
Honor, that that would be difficult. But in light of the
case law, that's the way we interpreted it and --

THE COURT: Yeah. Well, so if you didn't have
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t he | exi cography argunment, would you have anything at all?

MR. LANDERS: You know, like | said, |
couldn't -- we couldn't determ ne why defendant's
construction was put forth, what it's going to. W could
| eave it as plain and ordinary neaning. The only reason we
offered this construction was, again, because of the
| exi cography.

THE COURT: Ckay. Well, so | amgoing to reject
your | exi cography because | don't think you' ve cited a case,
and | don't think the Federal G rcuit would say that
post dat ed | exi cography can possibly act retroactively to say
what sone earlier termnmeant. It just, to nme, nakes no
sense at all

In terns of the defendant's construction,
basi cally what you're saying is they proposed this
construction, and we don't know what they're up to. |Is that
right?

MR. LANDERS: W don't know what they're up to.

THE COURT: Okay. Well, let's go to the people
who know what they're up to and see what they're up to.

MR. BURROWBRI DGE: Thank you, Your Honor.

M. Liston, if you can start us on slide 90, that would be
great.

MR LISTON: I'Il give it a shot.

MR. BURROMWBRI DGE: Thank you, sir.
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Your Honor, do you have a slide entitled
Mcrofluidic Cell Sorting --

THE COURT: Well, mne is indicating that it's
still loading. | don't have anything yet. It says you're
sharing a desktop, but right now | just see a black box.

Vell, so while he's working on that,

M. Burrowbridge, what is your construction of carrier fluid
acconpl i shing over the plain neaning of carrier fluid?

MR, BURROMWBRI DGE: So Your Honor, as Cytonone
opened this Markman presentation, they explained that these
m crofluidic systens work with the concept that's called
am nar flow. And hopefully we'll get to see slide 90, but
what slide 90 is is it illustrates what is a |lam nar flow
And as Cytonone described it, they described it as ribbons
of streanms. And that's what you woul d see. That's
consistent with the inmage in slide 90, Your Honor.

So 90, so what the '528 claim18 clains is a
channel for conveying a streamof particles in a carrier
fluid. So the carrier fluidis fluid that's separate from
the stream of particles. Your Honor, the stream of
particles as disclosed in the patent begins -- let's see --

THE COURT: Well, so M. Burrowbridge, what
you've just said, I'"'mnot going to be able to parrot the
words back to you exactly, but you said the '528 patent says
sonething like particles in a carrier fluid. So the first
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part of your construction of carrier fluid is fluid, which
is not much of a construction of the fluid part, containing
the particles which seens to be inherent in the claim

Ri ght ?

And then you've got the noving through the
system and | would -- you know, is the '528 a nethod claim
or a device?

MR BURROMWBRI DGE: Your Honor, it's a device
claim

THE COURT: Okay. So it just strikes me that
the plain and ordinary nmeaning of carrier fluid in the
context of this patent probably is about what you've
proposed, and I'mjust trying to think why construing a term
that seens pretty obvious fromthe claimas to what it is,
why we need to change it into a bunch of other words.

MR. BURROMBRI DGE: Under stood, Your Honor. Your
Honor, there's actually a really inportant dispute that
underlies both this termand the streamof particles term

THE COURT: And is that this |amnar flow that
you' re tal ki ng about ?

MR BURROWBRI DGE: Correct, Your Honor. So what
happens is there's lamnar flow that forces and conveys the
stream of particles through the mcrochannels. So the
carrier fluid is outside of the streamof particles. The
stream of particles is not just a particle. It's introduced
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into the systemwth |iquid.

That liquid and the particles formthe stream of
particles. And it remains in a lamnar flow which can be
seen in, | believe, every disclosure in every patent that
shows the stream of particles, shows themin a line
connected -- essentially connected dots in a line. And
that's because as |am nar flow keepi ng the stream of
particles in the sane fluid that exists when it's introduced
into the system

So I, unfortunately, can't see the slide, Your
Honor, but what you woul d have is naybe three streans where
you woul d have carrier fluid introduced around a sensor
stream of particles.

THE COURT: And so what you're saying is the
stream of particles, the particles, you could | ook at them
as whatever the cell is, or you could | ook at themas the
cell with sone kind of coating around then?

MR, BURROWBRI DGE: Well, not a coating, Your
Honor. The patent nakes clear that the particles are
introduced into the systemin a solution. Let nme see.

So '528 at colum 12, line 7, it says, In a
suspension introduced by the first supply duct 162. A
suspension is a liquid that contains particles. And because
the systemworks with [am nar flow, that suspension in that
liquid contains the particles which is the stream of
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particles remains in a center line. Wereas the carrier
fluid surrounds and conveys that stream of particles through
t he system

Your Honor, this is a really inportant point,
and it is areally inportant probably point of dispute
bet ween the parties because what the clains do is they claim
an actuator for selectively applying the pressure pul se.

And this is the inportant part, to the streamto deflect a
particle in the streamof particles fromthe stream of
particl es.

So there's two options for how a mcrofluidic
systemcan do that. There's a prior art process called
Dunaway. And that process selectively redirects the fl ow
path of an entire streamfluid. To distinguish fromthe
Dunaway reference, Cytonone clains the ability to "deflect a
particle in the streamof particles fromthe stream of
particles.”

So Your Honor, because there's |amnar flow,
it's inmportant because the claimlanguage specifically
clainms it that way and clained it that way to overcone prior
art references that the particle itself is deflected from
the streamof particles. So if it's deflected fromthe
stream of particles, what it's -- again, are you able to see
the slides yet or no, Your Honor?

THE COURT: |I'msorry, | can't.
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MR BURROWBRI DGE: Well, if you |ook at the '528
patent, and | don't know if you have that in front of you
either, but Figure 17A, 17B and 17C nake this explicitly
clear, both fromthe disclosure and fromthe claimlanguage.
And what you see is lam nar flow conmng into the main
channel fromthe left. The particle goes up the dotted
line. So the streamof particles is noving due to the
pressure pul se perpendicular to the main channel flow, and
then it's being pushed out of the channel because it's a
sel ective particle that the systemwants to keep. At that
point, a single particle is being deflected fromthe stream
of particles.

I f Your Honor |ooks at Figure 17C, you can see
that the stream of particles continues dowmn to the waste
receptacle whereas a particle is deflected. That's how the
cl ai m | anguage reads, and that's how Cytonone has
di stingui shed their invention fromthe prior art.

So Your Honor, that's what this stream of
particles is, and that's howit relates to the carrier
fluid. The carrier fluid construction that we put forward
is a construction that gives nmeaning to the stream of
particles. The claimitself is a channel for conveying a
stream of particles in a carrier fluid.

So it's clear fromthe [am nar flow, the way
that the system works, that once the particle is sel ected,
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it is deflected fromthe streamof particles to the carrier
fluid and is then taken out of the streamof particles. W
have a | ot of support fromthe specification in our slides.
Your Honor, there are several images that confirmthis
readi ng.

Your Honor, | agree that Cytonone's construction
is not sufficient, and it doesn't appropriately describe
what's going on in the '528 patent. And we don't take issue
with the | exicography fromthe '850 patent, Your Honor, but
what they're trying to do is they're trying to inport
[imtations fromthe '850 to be read in the '528 explicitly.

THE COURT: Al right. So I'mnot going to do

that, but what I'mtrying to get at is I'mnot -- and you
know, I'msorry that I, for sonme reason or another, am not
seeing your slides, but I'mstill unconvinced. As I

under stand what you're saying, M. Burrowbridge, it sounds

to ne like what you're trying to say is that the way the

i nvention works is, you know, particular particles are

knocked out of the stream of particles, but the ones that

are not knocked out keep on going. And that the prior art |

gat her, maybe you knocked out the entire stream or

sonet hing, but |I'mnot seeing how you're -- and so you're

trying to avoid them sayi ng knocki ng out the whole streamis

covered by the patent or sonething like that.

And so |I'm not seeing, though, how your
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construction of carrier fluid helps you in that regard.

MR, BURROWBRI DGE: Yes, Your Honor. So the way
that it helps us, so again, the claimread wth our
construction woul d be a channel for conveying a stream of
particles in a fluid containing the particles. So by
cont ai ni ng neans by focusing or by conveying the stream of
particles through the system

So what it's doing is it's nmaking clear that the
stream of particles is a different lamnar flow systemin
the systemfromthe carrier fluid. And that woul d be
understood as | believe M. O Neill explained because there
are separate ribbons of |lam nar flow through the system
And that's an inportant concept to distinguish between the
prior art, which they explicitly prosecuted their patents
around, and now what we believe they're trying to do with
their claimconstruction.

And | understand that Your Honor is not thinking
that it's appropriate to inport the |exicography, and you're
correct. It's not appropriate.

But it also shows what they're trying to do.
They're trying to say that a carrier fluid is a conpatible
liquid surrounding a particle such that the liquid, no
matter where the particle is, is surrounded by a carrier
fluid. And that's just not true, Your Honor. Because of
the lam nar flow, the streamof particles is distinct from
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the carrier fluid until a particle is deflected fromthe
stream of particles. For that point it exits the stream of
particles and goes into a carrier fluid.

THE COURT: |If | understood what you just said
correctly, you said, Here's plaintiff's nefarious plan.

They want to argue that the particle is conpletely
surrounded by sone other liquid and, you know, we oppose
that, so we've got our construction.

But | don't see how your construction says
anyt hi ng, one way or the other, about whether or not the
particle is conpletely surrounded by sonme other |iquid.

MR. BURROMBRI DGE: Your Honor, that was our
intent and that's our understanding. What m ght be nore
clear is if carrier fluid is construed to be fluid conveying
the stream of particles noving through the system W think
that's consistent wth what we proposed. But | think it's
not only consistent, probably nore accurate as to howit's
descri bed and disclosed in the specification. And that tees
up, | think, the dispute maybe between the parties a little
bit nore such that the factfinder could nmake a determ nation
on this point.

THE COURT: Ckay. Al right. Does the
plaintiff have anything extra to say about this?

MR LANDERS: It sounds like it should still be
pl ain and ordi nary meani ng because |'mnot really seeing
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where he's going with that, but | have no nore in the way of
argunment with respect to this term

THE COURT: Ckay. So here's the thing, | do
reject the plaintiff's proposed construction for the reasons
that |1've already said. 1'mgoing to have to go back and
| ook at the claim

| take it, M. Burrowbridge, that you're saying
nore or less the carrier fluid -- you know, if we were --
the reason for construing carrier fluid the way you' ve done
it is-- wuld you -- it's not because there's |exicography
that says that's what carrier fluid means in this patent.
Shouldn't | just be giving carrier fluid essentially its
plain and ordinary nmeaning in the context of the patent?

MR. BURROMBRI DGE: Your Honor, our concern wth
that is that there's a real dispute between the parties
right now. The dispute --

THE COURT: Well, | understand there's sonme kind
of dispute. | don't fully understand the dispute. But you
know, in the absence of either |exicography or sonething
t hat approaches disclainmer, you go with the plain and
ordi nary neani ng.

And is your construction different than the
pl ain and ordinary meaning, M. Burrowbridge?

MR. BURROWBRI DGE: Your Honor, what our
construction attenpts to nake clear is that the carrier
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fluid is different than the streamof particles. And as
Cyt onone agrees, the systemworks with | am nar fl ow.

So if there's lam nar flow, which there is, then
the carrier fluid is distinct fromthe stream of particles.
And that's clear by the claimlanguage itself which says a
channel for conveying a streamof particles in a carrier
fluid.

Qur concern is --

THE COURT: Well -- no. Go ahead.

MR BURROMBRI DGE: Well, our concern, Your
Honor, is if carrier fluid is just givenits plain and
ordi nary neaning, there's still a dispute. Even though
Cytononme agrees that there's lamnar flow, there still seens
to be a dispute between whether or not the stream of
particles is carrier fluid or if nore accurately it's a
separate | am nar flow.

THE COURT: Al right. So | have one nore
guestion for the plaintiff on this. |Is there sonething
wong with defendant's proposed construction?

MR, LANDERS: | can't identify anything
particularly wong with it, but it sounds |ike they' re going
to make -- possibly nmake an argunent against the plain and
ordinary neaning, and | think that can't be right. |
honestly can't see where they're going with this.

THE COURT: Well, in terns of the plain and
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ordinary neaning, is their proposed construction the plain
and ordi nary neani ng?

MR LANDERS: | feel nore confortable with an
expert weighing in on that, but | feel like it's a conmon
termin this field, and there's no need to construe it
expressly just because they're going to use it for sone
angl e.

THE COURT: Al right. Wll, I"'mgoing to
reserve judgnent on defendant's proposed construction
Because of technological difficulties, I haven't gotten
defendant's full argument presented to nme right now.

You know, |'m having trouble seeing that there's
any difference between carrier fluid which I would think,
based on what |I'mhearing in the context of the patent,
seens to be pretty self evident, and defendant's proposed
construction which sounds to nme |like the plain nmeaning. But
| don't see how it actually helps any, so I'mgoing to take
t hat under advi senent.

Do we have any nore terns?

MR BURROMBRI DGE: No, Your Honor. That's it.

THE COURT: Onh, joy. Ckay.

well, first off, thank you, all of you. This is
the first time that | have tried to do a Markman or, in
fact, any kind of argunent by video conference. But you
know, starting a Markman and starting at the hard end of, |
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nmean, | guess short of an evidentiary hearing. So |
appreciate it because | think | have the inpression that
nuner ous counsel have been in touch with ny staff testing
things out and trying to get themto work. And | think
it's, for the nost part, worked pretty well other than sone
occasional blips with the defendant's slides being able to
nove along, and |I'm not sure why that is.

| do want to, just before |I |eave you all, just
revisit one thing which | believe M. Carsten nentioned at
t he begi nning which is the nunber of asserted clains. When
does plaintiff plan to reduce the nunber of asserted clains
in sone nore reasonabl e nunber |ike, say, 207?

MR O NEILL: Your Honor, it's Kirt ONeill for
the plaintiff. W were certainly hopeful that we could get
your construction order and then rmake appropriate reductions
at that point.

THE COURT: Ckay. And that's a fair coment.

In terns of expert discovery, when does that
start? Anybody?

MR. O NEILL: Good questi on.

THE COURT: | forget. Did | just continue
everything in this case or continue sone things? | forget.
|"mcontinuing lots of things in lots of cases. Did | just
do some postponing in this case, or are you still on the
track you' ve been on, whatever the track that is?
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MR. CARSTEN: Yes, Your Honor. | amsorry.

MR. O NEILL: That's okay.

MR. CARSTEN:. | don't know if anyone else is
talking. This is M. Carsten

Your Honor, you did extend out sone of the fact
di scovery deadlines for us in the gallant hope that we w |
actually be able to take depositions in person as opposed by
Zoom vi deo conference and so forth. And | don't believe
that that's actually done anything with respect to the
overall schedule. Although Your Honor, if you would prefer
to push things out, obviously, that's not a problemfor us.

THE COURT: No. | was just wondering because
soneone just said an extended fact discovery or naybe you
just said it. But usually if you extend fact discovery,
then nost of the tine then, you know, there's a ripple
ef fect.

MR CARSTEN. W've done our best, Your Honor,
to prevent or avoid the ripple effect insofar as it would
af fect you and your schedule with respect to dispositive
notions and the trial date.

MR SMTH This is Rodger Smith. The fact
di scovery and openi ng expert reports are both currently set
i n August of this year.

THE COURT: Okay. Well, so |l think I resolved
seven of these, and | think I took three under advi senent.
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And 1'mgetting papers on two of the things that | took
under advisenment in two weeks. |'mgetting the declaration,
and |"mgetting the proposal fromthe plaintiff on, | think,
buffer. So we will endeavor to resolve the other three
matters, resolve the three remaining matters fairly
pronptly. And when |'ve done that, | will ask you all to
submt sone kind of proposed Marknman order.

And | think that you all ought to talk between
yourselves, but | think it's -- M. Carsten, and |I'm ki nd of
opening -- well, you tell me right now, if you can, do you
think after 1've finished giving the Markman order, you
could reduce the nunber of asserted clains to 20 in, say,
three weeks after that?

MR. CARSTEN:. Your Honor, if you're asking ne,
since | represent defendants, I'd love to get rid of them
all.

THE COURT: kay. Sorry.

MR. CARSTEN. Plaintiff nmay want to weigh in on
t hi s.

THE COURT: Good point. M. ONeill.

MR ONEILL: | do think so. | thinkit's a
very reasonabl e approach at this point that we do within
t hree weeks after your order.

THE COURT: Okay. Well, that will give nme
incentive to get the order out there.
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All right. 1Is there anything else to talk about
right now? Al right.

MR. CARSTEN:. Your Honor, nothing offhand. The
only thing I would say as an update is there are now seven
| PRs filed on each one of the patents-in-suit, and so that's
progressing as well.

THE COURT: And when you say "filed," do you
mean they haven't gotten to institution or denial of
institution yet?

MR, CARSTEN. That's exactly right, Your Honor.

THE COURT: And so were all of these filed in
roughly the same tine?

MR. CARSTEN. Yes, Your Honor, they were.

THE COURT: And how | ong ago was that?

MR. CARSTEN. About two nonths ago, Your Honor.

THE COURT: Onh, so May, June, July. So around
about Labor Day is when you'll be expecting institution
deci si ons?

MR. CARSTEN. Exactly, Your Honor, right around
the time that we're starting up with expert discovery and
cl osing out fact discovery.

THE COURT: kay. This case is young enough so
that your I PRs were tinely?

MR. CARSTEN: Yes, Your Honor.

THE COURT: Okay. Al right. Well, that's
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al ways a good piece of information to have in the back of ny
m nd, though I don't think it will affect anything at |east
for the near future.

kay. Well, plaintiff, I will expect you to
reduce down to 20. | have no idea, | haven't heard any
conplaints fromplaintiff about prior art. But after the
plaintiff reduces, depending on how nuch prior art defendant
has asserted, the parties ought to neet and confer and see
about the defendant possibly reducing the nunber of its
invalidity argunents. But | have no idea how many there
are, but that's a good thing for you all to tal k about, too.

Ckay?

MR. CARSTEN. We're expecting that, Your Honor,
and intend to fully participate in that kind of conversation
to narrow the case as appropriate.

THE COURT: Al right. WlIl, thank you all.
Everybody connected with this case is remaining healthy?
Everyone is heal thy?

(Everyone said, Yes, Your Honor.)

THE COURT: Ckay. Well, that's the nost
i mportant thing, so keep at it.

Al right. ['mgoing to hang up now. Thank
you.

(Everyone said, Thank you, Your Honor.)
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accurate transcript fromny stenographic notes in the
pr oceedi ng.
/sl Heather M Triozzi

Certified Merit and Real - Ti ne Reporter
US. Dstrict Court
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