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l. Introduction

SDT has not filed a Patent Owner’s response under 37 C.F.R. §42.120.
According to the Scheduling Order, this response was due May 5, 2022. (Paper 10
at 12).r Accordingly, SDT has waived all arguments presented in its preliminary
response. See Paper 10 at 10 (“Patent Owner is cautioned that any arguments not
raised in response may be deemed waived.”) See also, In re NuVasive, 842 F.3d
1376, 1380-81 (Fed. Cir. 2016) (“NuVasive waived its public accessibility
arguments before the PTAB and may not raise them on appeal. NuVasive
challenged the public accessibility of the prior art references during the preliminary
proceedings of the inter partes review...but failed to challenge public
accessibility during the trial phase.”). Because SDT has not filed a Patent Owner
Response, or a supporting declaration, SDT has waived all arguments to Ford’s

Petition and the Board’s rationale in granting institution of [PR2021-01353.

! Pursuant to the Scheduling Order, SDT “must arrange a conference call with the
parties and the Board.” (Paper 10 at 10; see also, Patent Trial and Appeal Board
Consolidated Trial Practice Guide at p. 66 (Nov. 2019).) No such conference call
has been arranged to date, but Ford is available for a call when convenient for the

Board and SDT.
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Il.  Argument

The Board has found a reasonable likelihood that claims 1-7 and 14-16 are
unpatentable. (Paper 9 at 42.) SDT did not submit any evidence or argument in
contradiction to the Board’s findings in the Institution Decision and has waived all
previous arguments. SDT has not submitted any expert testimony, and therefore
the Declaration of Mr. Andrews stands unrebutted. SDT has not raised any
material issues to be resolved at trial and all challenged claims are unpatentable for
the reasons stated in Ford’s Petition and the Institution Decision issued by the
Board.

Ford would like to address a point raised by the Board in the Institution
Decision. Regarding Ground 3, in its Preliminary Response, SDT argued that Tan
failed to disclose the claimed “third mode of operation.” (Paper 6 at 42-44.) The
Board found SDT’s Preliminary Response to be unpersuasive, but stated that “[a]t
best, Patent Owner’s argument presents an issue of fact to be resolved at trial.”
(Paper 9 at 34.) By not filing a Patent Owner’s response, SDT has waived these
previous arguments. Moreover, SDT’s Preliminary Response was merely attorney
argument. (Paper 9 at 34.) Mr. Andrews’ expert declaration clearly demonstrates
that Tan discloses the claimed three modes of operation. (Ex. 1003, Y 374-379.)

This evidence is unrebutted by SDT and therefore requires no further resolution.
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I11. Conclusion

For the unrebutted reasons set forth in Ford’s Petition, the Declaration of
Scott Andrews, and this Reply, the challenged claims of the ‘709 Patent are

unpatentable in view of the cited prior art.

Respectfully submitted,

Dated: July 28, 2022 /Christopher C. Smith/
John S. LeRoy (Reg. No. 48,158)
Christopher C. Smith (Reg. No. 59,669)
John P. Rondini (Reg. No. 64,949)
Brooks Kushman P.C.
1000 Town Center, 22" Floor
Southfield, M1 48075
(248) 358-4400

Attorneys for Petitioner
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Certificate of Compliance Pursuant to 37 C.F.R. § 42.24

This paper complies with the type-volume limitation of 37 C.F.R. § 42.24.
The paper contains 470 words, excluding the parts of the paper exempted by
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This paper also complies with the typeface requirements of 37 C.F.R.

8 42.6(a)(ii) and the type style requirements of § 42.6(a)(iii)&(iv).
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