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Footnotes
1 The Court notes that Plaintiff Cellect LLC (“Cellect”) requested a hearing on the instant Motion. (Doc. # 60 at 15.) However,

the Court has determined that a hearing would not materially assist in the disposition of the Motion.
2 The 11 Asserted Patents are numbered: 6,043,839; 6,275,255; 6,982,740; 9,186,052; 9,198,565; 9,667,896; 6,982,742;

6,424,369; 6,452,626; 6,862,036; and 7,002,621.
3 Entered June 10, 2019. (Doc. # 27.)
4 See H.R. Rep. No. 112-98, pt. 1, at 40 (2011) (“The legislation is designed to establish a more efficient and streamlined

patent system that will improve patent quality and limit unnecessary and counterproductive litigation costs.”); see also
157 Cong. Rec. S1363 (daily ed. Mar. 8, 2011) (Sen. Schumer commenting that “[l]itigation over invalid patents places
a substantial burden on U.S. courts and the U.S. economy.”).

5 IPR allows challenges only on the grounds of novelty or obviousness. 35 U.S.C. §§ 102–03. EPR, as discussed below,
allows challenge also on the grounds of the patent's specification. Id. § 112.

6 See, e.g., 3 Pub. Papers 2803 (Dec. 12, 1980) (President Carter commenting that the reexamination provisions are “the
most significant improvement in our patent laws in more than a century.”).

7 Petitioners in EPR can be patent owners as well as third parties.



8 35 U.S.C. § 306 creates the patentee's right to appeal an unfavorable reexamination decision to the PTAB pursuant

to 35 U.S.C. § 134(b) and then, following an unfavorable PTAB decision, to the Federal Circuit pursuant to 35
U.S.C. § 141. 35 U.S.C. § 306 does not grant a patentee the right of appeal following a favorable patentability decision.
Greenwood v. Seiko Instruments & Elecs., Ltd., No. CIV.A. 85-2812, 1988 WL 146050, at *2 (D.D.C. Jan. 13, 1988).
Third-party appeals of final EPR decisions are not allowed. MPEP § 2273 (9th ed. Rev. 8, Jan 2018).

9 EPR is conducted by an expert patent examiner, MPEP § 2236 (9th ed. Rev. 8, Jan 2018), and IPR is conducted by
a panel of three administrative law judges who are “persons of competent legal knowledge and scientific ability”. Id §
1202(a)–(c).

10 The Court recognizes the fact that there is significant variation in when, during litigation proceedings, a stay pending IPR

or EPR might be granted. Compare, e.g. Gould, 705 F.2d at 1342 (granting a motion to stay 5 years into litigation and
20 days before trial), with e.g., Tru-Balance, LLC v. Alcoa, Inc., No. 11-cv-01127-CMA-BNB, 2012 WL 619114, at *1 (D.
Colo. Feb. 27, 2012) (granting a stay when discovery was not complete and no trial date had been set).
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