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division’s sole judge to transfer the case to a more appropriate venue. In denying such transfers,
the court has repeatedly ignored binding case law and abused his discretion.? This misconduct
has resulted in a flood of mandamus petitions being filed at the Federal Circuit. The Federal
Circuit has been compelled to correct his clear and egregious abuses of discretion by granting
mandamus relief and ordering the transfer of cases no fewer than 15 times in just the past two

years.>

Notably, in granting these petitions, the Federal Circuit has cast grave doubt on the reliability of
the Waco Division’s trial schedules and claims regarding efficiency of adjudication. The
appellate court has strongly criticized the division’s improper reliance on purportedly greater
“congestion” in transferee courts in attempting to justify inappropriate denials of transfers under
28 U.S.C. § 1404(a). More specifically, the Federal Circuit has refused to credit the division’s
overly optimistic assumptions regarding the time-to-trial in cases, admonishing the division’s
judge that a “proper analysis™ considers “the actual average time to trial rather than aggressively
scheduled trial dates.”® Moreover, the circuit court has also implicitly questioned whether even
a more accurate “proper analysis” based on precise caseload counts and the accurate time-to-trial
statistics produces a reliable assessment of relative court congestion, characterizing this analysis
as mere “speculation.”

These unreliable and “aggressively scheduled trial dates” are the same ones that are relied on by
PTAB panels in applying Fintiv. Despite the Federal Circuit’s conclusion that these dates are not
appropriate indicators of actual time-to-trial and that it is not “proper” to rely on them for
purposes of making transfer determinations, PTAB panels have generally continued to rely on
these dates and to treat them as credible predictors of time-to-trial for purposes of the Fintiv

% See, e.g., Inre: SK Hynix, Inc., No. 2021-113 at 2 (Fed. Cir. Feb. 1, 2021) (characterizing the Waco Division’s
refusal to decide a transfer motion in a timely manner as “amount[ing] to egregious delay and blatant disregard for
precedent”).

3 See In re DISH Network, LLC, No. 2021-182 (Fed. Cir. Oct. 21, 2021), In re NetScout Sys., Inc., No. 2021-173,
2021 WL 4771756 (Fed. Cir. Oct. 13, 2021); In re Pandora Media, LLC, No. 2021-172,2021 WL 4772805 (Fed.
Cir. Oct. 13, 2021); In re Google LLC, No. 2021-171,2021 WL 4592280 (Fed. Cir. Oct. 6, 2021); /n re Juniper
Networks, Inc., No. 2021-156, 2021 WL 4519889 (Fed. Cir. Oct. 4, 2021); In re Apple, No. 2021-187, 2021 WL
4485016 (Fed. Cir. Oct. 1,2021); In re Google LLC, No. 2021-170, 2021 WL 4427899 (Fed. Cir. Sep. 27, 2021); In
re Juniper Networks, No. 2021-160, 2021 WL 4343309 (Fed. Cir. Sep. 24, 2021); In re Hulu, LLC, No. 2021-142,
2021 WL 3278194 (Fed. Cir. Aug. 2, 2021); In re Uber Techs., Inc., 852 F.App’x 542 (Fed. Cir. 2021); In re
Samsung Elecs. Co., Ltd., 2 F.4th 1371 (Fed. Cir. 2021); In re TracFone Wireless, Inc., 852 F.App’x 537 (Fed. Cir.
2021); In re Apple Inc.,.979-F 3d 1332 (Fed. Cir. 2020); In re Nitro Fluids LLLC, 978 F.3d 1308 (Fed. Cir. 2020); /n
re Adobe Inc., 823 F.App’x 929 (Fed. Cir. 2020).

4 In re Juniper Networks, Inc., No. 2021-156,2021 WL 4519889 (Fed. Cir. Oct. 4, 2021) (citing in re Juniper, 2021
WL 4343309, at *6) (emphasis added). '

5 Inre Google LLC, No. 2021-170, 2021 WL 4427899 at 15 (Fed. Cir. Sep. 27, 2021) (holding that “the district
court’s speculation about what might happen with regard to the speed of adjudication is plainly insufficient to
warrant keeping this case in the Texas forum”); see also id.at 14 (“Where, as here, the district court has relied on
median time-to-trial statistics to support its conclusion as to court congestion, we have characterized this factor as
the ‘most speculative’ of the factors bearing on the transfer decision.”) (internal citations omitted); /n re Juniper
Networks at 7 (characterizing court congestion as the “most speculative” of the transfer factors) (quoting /n re
Genentech, Inc., 566 F.3d 1338, 1347 (Fed. Cir. 2009)).

Petitioner Apple, Inc.
Exhibit 1016 - Page 2 of 3



Petitioner Apple, Inc.
Exhibit 1016 - Page 3 of 3





