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The videot aped deposition of
MEGAN TONEY- BOLGER, PH.D., reported
stenographically by Janice M Kocek, License
No. 084-002871, Certified Shorthand Reporter,
Certified LiveNote Reporter, and Notary Public
of the State of Illinois, held at 70 West
Madi son Street, Chicago, Illinois, commencing
at the hour of 9:00 a.m CST, on the 12th day
of October, 2023.
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APPEARANCES:

FOR THE PETI Tl ONERS:
MORRI SON & FOERSTER LLP
425 Mar ket Street

San Francisco, California 94105-2482

415.268. 7000
BY: FORREST MCCLELLEN, ESQ.

fmceclell en@ofo.com

MORRI SON & FOERSTER LLP
707 W Il shire Boul evard

Los Angeles, California 90017-3543

213.892-5200
BY: MEHRAN ARJOMAND, ESQ.
mar j omand@nof o. com

ALEX S. YAP, ESQ. (remotely)
ayap@nmofo.com

JEAN NGUYEN, Ph.D., ESQ. (remotely)

j nguyen@mof o. com
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APPEARANCES:

FOR THE PATENT OWNER:
ARNOLD & PORTER KAYE SCHOLER LLP
601 Massachusetts Ave, NW
Washi ngton, DC 20001-3743
202.942.5000
BY: LI NDSEY C. STAUBACH, ESQ.

| i ndsey. st aubach@ar nol dporter.com

ARNOLD & PORTER KAYE SCHOLER LLP
70 West Madi son Street, Suite 4200
Chicago, Illinois 60602-4231
312.583.2300

BY: AARON P. BOWLI NG, ESQ.

aaron. bowl i ng@ar nol dporter.com

ALSO PRESENT:
KEVI N LYNCH, Northwestern University
BEN DI XON, vi deographer
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MEGAN TONEY- BOLGER, PH. D. PAGE

EXHI
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Exhi
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Exhi

Exhi

Exam nation by M. MClellen 8

BI'T
bit 1001

bit 1006

bit 1015
bit 2005

bit 2009

EXHI BI TS
DESCRI PTI ON PAGE
United States Patent 15
9,278,256 B2
Uni ted States Patent 68
6,458, 060 Bl
Handwritten formul a 76
Decl arati on of 10
Megan Toney- Bol ger, Ph.D.
in Support of Nike, Inc.'s
Patent Owner's Response
El ectrical Engineering 43

February 1957 article

REPORTER' S NOTE: All quotations
are used for clarity and are
reflected in the manner in which
they were read into the record
and do not necessarily indicate

an exact quote from the docunent.
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THE VI DEOGRAPHER: Good nor ni ng.
We're going on the record at 9:47 a.m on
Oct ober 12th, 2023.

Pl ease note that the nicrophones
are sensitive and may pick up whispering
and private conversations. Please nute
your phones at this tinme. Audio and video
recording will continue to take place
unl ess all parties agree to go off the
record.

This is Media Unit 1 of the
vi deor ecorded deposition of Megan
Toney-Bol ger, Ph.D., taken by counsel for
petitioner in the matter of | ul ul enon
At hl etica Canada Inc., et al., versus Ni ke,
Inc., filed in the United States Patent and
Trademark Office before the Patent Tri al
and Appeal Board, Case No. |PR2023-00189.

The | ocation of the deposition
is 70 West Madi son, Suite 4200, Chicago,
[11linois.

My nanme is Ben Di xon, CLVS,
representing Veritext Legal Solutions, and

I'mthe videographer. The court reporter

09: 47AM

09: 47AM

09: 47AM

09: 48AM
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THE STENOGRAPHER: Jani ce Kocek.
THE VI DEOGRAPHER: -- Jani ce Kocek
fromthe firm Veritext Legal Sol utions.
I'"'mnot related to any party in
this action nor am| financially interested

in the outcone. |If there are any

09: 48AM

obj ections to proceeding, please state them

at the time of your appearance.

Counsel and all present will now 09: 48AM

state their appearances and affiliations
for the record, beginning with the noticing
attorney.

MR. MCCLELLEN: This is Forrest
McClellen from Morri son & Foerster. Also
here is Mehran Arjomand from Morrison &
Foerster. And we represent the petitioner,
[ululemon, in this action.

MS. STAUBACH: |'m Lindsey Staubach
Here with me is cocounsel, Aaron Bow i ng.
We're both with Arnold & Porter. W
represent patent owner, Nike Inc., and for
pur poses of this deposition,

Dr. Toney- Bol ger.

09: 48AM

09: 49AM
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THE VI DEOGRAPHER: W | the court
reporter please swear in the witness and
then counsel may proceed.

MR, MCCLELLEN: [|'msorry. Before we
begin, and also here is Dr. Kevin Lynch
from Nort hwestern.

(Wtness sworn.)
MEGAN TONEY- BOLGER, PH. D.
called as a witness herein, having been first

duly sworn, was exanined and testified as

fol | ows:
EXAM NATI ON
BY MR. MCCLELLEN:
Q Good norning, Dr. Toney-Bol ger
A. Good nor ni ng.
Q Woul d you pl ease state and spell your

name for the record.
A. It's Dr. Megan Toney- Bol ger,
M e-g-a-n, T-o0-n-e-y, hyphen, B-o-l-g-e-r.
Q And Dr. Toney-Bol ger, do you
understand that you're here under oath?
A Yes.
Q And is there any reason that you

cannot provide truthful testinony today?

09: 49AM

09: 49AM

09: 49AM

09: 49AM

Page 8

Veritext Legal Solutions
Caendar-CA @veritext.com 866-299-5127

lululemon athletica canada inc. and lululemon usa inc.
lululemon athletica canada inc. and lululemon usa inc. v. Nike,

Exhibit 1016  Page 8
Inc. IPR2023-00189




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A No.

Q We'll try and take breaks once per
hour. If you need a break before then, just |et
me know. |I'Il typically ask to finish nmy line
of questioning. But after that, | wll

typically agree to a break.
Do you understand?

A Yes.

Q Pl ease gi ve verbal responses to ny
guestions because the court reporter cannot pick
up nonverbal responses.

Do you understand?

A Yes.

Q And do you understand that you're
here today to testify in relation to IPR
No. 2023-00189?

A Yes.

Q What did you do to prepare for
today's deposition?

A. I reviewed ny decl aration, the
associated materials, and | had conversations
with Lindsey and Aaron.

Q Did you review any materials that you

did not identify in your declaration?

09: 50AM

09: 50AM

09: 50AM

09: 50AM
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A No.
Q How many neetings did you have with

your counsel ?

A One.
Q Wen was that meeting?
A Yest er day.
Q And how | ong was it?
A, Bet ween two and t hree hours,
t hi nk.
Q Did anyone besi des your counse

attend that neeting?

A No.

Q The court reporter is handing you
what has been previously marked as 2005.

MS. STAUBACH. Megan brought in a
copy of her declaration here. |It's
annotation free. But | think we can just
proceed with your copy if that's okay.

(Deposition Exhibit 2005 was
introduced for identification.)
BY MR. MCCLELLEN
Q Dr. Toney-Bolger, you're free to use
the copy you brought if you prefer

A. Thank you.

09: 51AM

09: 51AM

09: 51AM

09: 51AM
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Q Ckay. Do you recogni ze Exhi bit 20057

A Yes.

Q What is it?

A. It is ny declaration from August 7th
of 2023.

Q And it's captioned Decl aration of

Megan Toney-Bol ger, Ph.D., in Support of Nike,

Inc.'s, Patent Owmner's Response, correct?
A Yes.
Q For the IPR ending in 189, correct?
A Yes.
Q Woul d you pl ease turn to paragraph 34

of your declaration. Let me know when you're

t here.

A ["'mthere.

Q What is limtations 1[G/ 11[E]?

A. They are linmtations listed in the
'256 patent.

Q And could you pl ease read the

quotation from your declaration in paragraph 34

just after the "i.e.
A. (As read): Continuously generate
and sinmul taneously comrunicate in realtine to

the first user at the first |ocation and the

09: 52AM

09: 52AM

09: 53AM

09: 53AM
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second user at the second | ocation, an
i nterface indicating whether the chall enge has
been net.
Q |'"'mgoing to refer that |anguage as
linmtations 1[G/ 11[E].
Do you understand?
A. Yes.
Q In your declaration did you provide
an overview of the '256 patent?
A Yes.
Q And by the way, the '256 patent is
United States Patent No. 9,278, 256.
Do you understand?
A Yes.
Q Where in the declaration did you
provi de an overvi ew of the '256 patent?
A. Par agr aphs 25 through 33.
Q So let's start with paragraph 33.
Woul d you please turn to that
paragraph and |l et me know when you're there.
A. Yes.
Q Is it your the opinion that the
system di sclosed in the '256 patent

speci fication continuously generates and

09: 53AM

09: 53AM

09: 54AM

09: 54AM
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si mul t aneously comrunicates in realtine to the
first user at the first location and the second
user at the second location an interface
i ndi cati ng whether the challenge was met?

A Yes.

Q Let's back up one paragraph to
paragraph 32. Let me know when you're there.

A Yes.

Q I n paragraph 32 you refer to, quote,
"ot her exenplary user interfaces as shown in

Fi gures 36 and 37," correct?

A. Yes.
Q Okay. Is figure -- well, would you
turn to -- strike that.

Woul d you please turn to page 16 of
your declaration. Let nme know when you're
t here.
A Yes.
Q Does page 16 of your decl aration

reproduce Figure 36 of the '256 patent?

A Yes.

Q Same question for Figure 37.

A Yes.

Q Okay. |s Figure 36 an exanple of an

09: 55AM

09: 55AM

09: 55AM

09: 55AM
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interface that is continuously generated and

si mul t aneously communi cated in realtinme?

A. Coul d you repeat the question,
pl ease.
Q Is Figure 36 an exanple of an

interface that is continuously generated and
si mul t aneously comrunicated in realtinme?

A Yes.

Q Is Figure 37 an exanple of an
interface that is continuously generated and
si mul t aneously conmuni cated in realtinme?

A Yes.

Q Woul d you pl ease go back to

09: 57AM

09: 57AM

par agraph 32 of your declaration and |l et me know

when you're there.
A ' mthere.
Q Is Figure 36 an exanple of a user
interface 24007
MS. STAUBACH. Objection. Form
THE W TNESS: Could you repeat the
guestion, please.
BY MR. MCCLELLEN
Q Is Figure 36 an exanmpl e of user

i nterface 24007

09: 57AM

09: 58AM
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MS. STAUBACH: Sane obj ection.

THE W TNESS: (As read): Figures 36
and 37 illustrate that user interface 2400
may di splay the progress of one or nore
users or athletes participating in a
conpetition, challenge, race, or other
event .

MR. MCCLELLEN: The court reporter is
goi ng to hand you what has been previously
mar ked as 1001 in this proceeding.

(Deposition Exhibit 1001 was
i ntroduced for identification.)

BY MR MCCLELLEN

Q Dr. Toney-Bol ger, do you recognize
10017

A. Yes.

Q What is it?

A. It is the '256 patent.

Q As far as you can tell, is 1001 a
true and accurate copy of the '256 patent?

A. Wth the qualification that | have
not read every word or reviewed every single
image in this docunent, yes, it |ooks to be

t hat docunent.

09: 59AM

09: 59AM

10: 0O0AM

10: 0O0AM
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Q

On page 16 of your declaration, at

the top do you see the sentence ending

"participating in the challenge"?

A

Q

Yes.

Did you provide a citation to the

' 256 patent, which is 1001, follow ng that

sent ence?

A Yes.

Q Woul d you please turn to that
citation, which is colum 37, lines 11

through 20, and let me know when you're there.

A.

Q

I"mthere.

At colum 37, lines 11 through 13, of

the '256 states (as read): Figures 36 and 37

illustrate that the user interface 2400 may

di splay the progress of one or nobre users or

athletes participating in the conpetition

chal | enge, race, or other event.

A

Q

Fi gure

Did | read that correctly?
Yes.
Does that sentence convey that

36 is an exanple of an interface that is

conti nuously generated and sinultaneously

communicated in realtine?

10: 01AM

10: 01AM

10: 01AM

10: 02AM
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A In isolation it does not.

Q How do you know that Figure 36
depicts an interface that is continuously
generated and sinultaneously comunicated in
realti me?

A Figures 3 -- Figure 36 -- yes. (As
read): Figure 36 illustrates the user
interface 2400 may di splay the progress of one
or nore users or athletes participating in the
conpetition, challenge, race, or other event.

(As read): The athletic perfornmance
tracking site may be configured to track
various types of athletic performance data such
as best tinmes, nost recent workout information,
goal s, resolutions, challenges, and/or
combi nati ons thereof.

(As read): Bidirectiona
comruni cation is provided between the portable
devi ce 203/ athletic equiprment and the athletic
performance tracking site. Constant updates
can be provided fromthe athletic performance
tracking site to the athletic equi pment and
portabl e device 203.

Q Were you reading from sonething just

10: 0O5AM

10: 0O5AM

10: 0O5AM

10: 0O5AM
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now?
A Yes.
Q What were you reading fronf
A. My decl aration
Q What paragraph of your declaration?
A 37.
Q Pl ease turn to paragraph 42 of your

decl arati on.
Are you at paragraph 42?

A. Yes.

Q And please turn to page 27 of your
decl arati on which the second half of
par agraph 42 on it.

Are you there?

A. Yes.

Q Ckay. Do lines 48 through 63 of
columm 39 of the '256 patent describe an
interface that is continuously generated and
si mul t aneously conmuni cated in realtinme?

A Yes.

Q Did you demarcate some | anguage from
those lines in bold italics in your declaration?

A Yes.

Q Wiy did you do that?

10: 06AM

10: 07TAM

10: 07TAM

10: 08AM
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A. To provide enphasis to those -- to
that sentence.

Q What is the significance of that
sent ence?

MS. STAUBACH. Objection. Form
THE WTNESS: It shows an exanpl e of

the relative progress of challenge

partici pants.
BY MR. MCCLELLEN

Q Goi ng back to the first sentence of
-- of the block quote fromthe patent in
paragraph 42 of your declaration, is an
interface displaying in a group or challenge
setting nultiple avatars to illustrate the
progress of each user in the group or challenge
an exanple of an interface that is continuously
generated and sinultaneously comunicated in
realti me?

A Yes.

Q Is an interface displaying graphica
i ndi cators corresponding to users that are
performng a fitness task relative to one
another an interface that is continuously

generated and sinultaneously comunicated in

10: 08AM

10: 09AM

10: 09AM

10: 10AM
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realti ne?

A. Where are you reading fron? | | ost
you. |'msorry.
Q I"'mtrying to understand the scope of

your opinion based on this paragraph

A Coul d you repeat your question then,
pl ease.
Q Yes. |Is an interface displaying

graphi cal indicators corresponding to users that
are perfornming a fitness task relative to one
another an interface that is continuously
generated and sinultaneously comunicated in
realti me?
MS. STAUBACH: One second.
Cbj ection. Form
THE W TNESS: Coul d you repeat your
guestion one nore tinme, please.
BY MR. MCCLELLEN
Q Yes. |Is an interface displaying
graphi cal indicators corresponding to users that
are performng a fitness task relative to one
another an interface that is continuously
generated and sinultaneously comunicated in

realtine?

10: 10AM

10: 10AM

10: 10AM

10: 11AM
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MS. STAUBACH: Sane obj ection.

THE W TNESS:  No.

BY MR. MCCLELLEN:

Q Why not ?

A. Because that's not the |anguage

i ncluded in the '256 patent.

Q Let's go back to page 27 of your

decl aration. Let ne know when you're there.

A Yes.

Q Before we go on, by "that's not

| anguage included in the '256 patent," did you
nmean that's not |anguage fromthe '256 patent

speci fication?

A That's not |anguage that's incl uded

in the '256 patent at all.

Q And because it's not included in the

'256 patent, the clainms do not cover it?

MS. STAUBACH. Objection. Form
THE W TNESS: I think that the '256
patent clainms are inclusive of what's in
the '256 patent. And the '256 patent
i ncl udes | anguage that we've been
di scussing related to the continuously --

the interface that's continuously generated

10: 11AM

10: 12AM

10: 12AM

10: 12AM
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and comuni cated in realtine.
BY MR. MCCLELLEN:

Q In your opinion, if the specification
of the '256 patent does not describe an exanple
interface, does that nmean that the clainms do not
cover it?

MS. STAUBACH: (Objection. Calls for
a | egal conclusion.

THE WTNESS: | don't know.

BY MR. MCCLELLEN:

Q Okay. Let's go back to paragraph 27
of your declaration.

MR. MCCLELLEN: So before we go there
actually, so Lindsey, because we're in the
PTAB, if you have an objection to the form
of the question, you have to limt it to
"objection, form" The PTAB has said in
the trial practice guidance precedent that
"obj ection, vague," that kind of thing, is
not appropriate.

MS. STAUBACH: | reviewed the Trial
Practice Guide this nmorning and | didn't
see an issue with | egal conclusion or

several other types of objections. | note

10: 13AM

10: 13AM

10: 13AM

10: 14AM
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your comment about vague.

MR. MCCLELLEN: You know, |
respectfully disagree. | think that is a
coachi ng objection because it conmuni cates
to the witness what to -- what to say in
response.

MS. STAUBACH: Not ed.

BY MR. MCCLELLEN
Q Ckay. Let's go back to page 27 of
your decl arati on.
Is an interface that displays avatars
for two users that are conpeting in an athletic
conmpetition in their relative positions to one
anot her an exanple of an interface that is
conti nuously generated and sinultaneously
communi cated in realtinme?
MS. STAUBACH. Objection. Form
THE W TNESS: Could you repeat your
guestion, please.
BY MR. MCCLELLEN

Q Yes. Is an interface that displays
avatars for two users that are conpeting in an
athletic conpetition in their relative positions

to one another an exanple of an interface that

10: 14AM

10: 14AM

10: 14AM

10: 15AM
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is continuously generated and simnultaneously
communi cated in realtime?
MS. STAUBACH:. Sane objection
THE W TNESS: Coul d you repeat your
guestion one nore tine.
BY MR. MCCLELLEN
Q Yes. |Is an interface that displays
avatars for two users that are conpeting in an
athletic conpetition in their relative positions
to one another an exanple of an interface that
is continuously generated and sinultaneously
communi cated in realtime?
MS. STAUBACH: Objection. Form
THE WTNESS: | don't know.
BY MR. MCCLELLEN
Q Referring you back to the bl ock quote
fromthe ' 256 patent that you provide in
paragraph 42 of your declaration, what does the
word "avatar" mean in that quote?
A (As read): An avatar may be a
gr aphi cal two-di nensional icon or a
t hree-di nensi onal nodel that may represent a
user. An avatar may be as sinple as a picture

of the user or may be a graphical object that

10: 18AM

10: 18AM

10: 19AM

10: 19AM
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may represent the users's actions, beliefs,
i nterests, appearance, identity, personality,
and the like. An avatar may be further

animated. Avatars are further described in

U.S. Application Ser. No. 12 -- 10: 20AM
I don't know if you want ne to read
t hat whol e t hing.
Q That' s okay.
A. Ckay.
Q Were you quoting fromthe '256 patent 10: 20AM
j ust now?
A Yes.
Q What columm and lines did you quote?
A. Colum 30, lines 44 through 55.
Q Pl ease turn to page 26 of your 10: 20AM
declaration and I et ne know when you're there.
A Yes.
Q At the beginning of paragraph 42 of
your declaration you refer to a user interface
1700; is that correct? 10: 20AM
A Yes.
Q Is user interface 1700 an exanpl e of
an interface that is continuously generated and
si mul t aneously conmuni cated in realtime?
Page 25
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A Yes.
Q Pl ease turn to paragraph 46 of your
declaration. |'msorry.

Let's start with paragraph 45.
Pl ease | et ne know when you're there.

A ' mthere.

Q I n paragraph 45 do you refer to a
chal l enge to deternm ne who can be the first to
run 100 miles?

A. Yes.

Q Now let's go to paragraph 46. Please
et me know when you're there.

A Yes.

Q Woul d you pl ease read the first
sentence of paragraph 46 into the record.

A. (As read): In my opinion, the scope
of the clainms do cover users perforning
athletic tasks within the same chall enge at
different tines.

Q And then in the final sentence of
paragraph 46 you wite (as read): For exanple,
in the enbodinent cited in the paragraph above,
in which the first and second users conpete to

be the first to run 100 miles, it is likely that

10: 21AM

10: 21AM

10: 21AM

10: 21AM
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each user will take breaks in between runs

and/ or otherwi se run at different tinmes from one

anot her.
Did | read that correctly?
A Yes.
Q Do the clainms cover the "enbodi nents

cited in the paragraph above, referring to
par agraph 45 of your declaration?
MS. STAUBACH. (Objection. Form
THE W TNESS: Woul d you repeat the
guestion, please.
BY MR. MCCLELLEN
Q Do the clainms cover the "enbodi nents
cited in the paragraph above referring to
par agraph 45 of your declaration?
MS. STAUBACH:. Sane objection
THE WTNESS: |'mnot sure | fully
under stand the questi on.
BY MR. MCCLELLEN
Q Let me rephrase.
Is the embodi ment that you referred
to in paragraph 45 of your declaration an
exanpl e of what Claim 1l of the '256 patent

covers?

10: 22AM

10: 22AM

10: 22AM

10: 23AM
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MS. STAUBACH: (Objection. Lega

concl usi on.

THE W TNESS: | guess | haven't done

that direct mapping of one to this exanple

in the way that | think you' re asking ne to 10: 23AM

do.

MR. MCCLELLEN: So Lindsey, again,

have to repeat ny objection to your |ega

conclusion objection. | think it coaches.

And | would like to ask you to stop. 10: 23AM
MS. STAUBACH: | don't see in the

Trial Practice Guide anything saying that

"obj ection, |egal conclusion" is inproper.

So if you can point me to sonething that

says so, |'lIl take that into consideration. 10: 24AM
MR. MCCLELLEN: So Appendix D of the

Trial Practice Guide requires that we state

our objections in concise, typically

one-word format. And it instructs that the

obj ections should not tend to coach. 10: 24AM

And in ny view, "l egal

conclusion" is a coaching objection
MS. STAUBACH: |I'mnot restricted to

follow your view. It would be the view of
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the case law. And legal conclusion is

concise. And, as you said, typically one

word doesn't al ways nmean one word.

MR, MCCLELLEN: We'll have to agree
to di sagree on this.

MS. STAUBACH: Okay.

MR. MCCLELLEN: But this is sonething
that we are willing to go to the Board on
just to give you a heads-up, if it
conti nues throughout the deposition

BY MR. MCCLELLEN

Q Dr. Toney-Bol ger, can an interface be
generated even if it is not |later displayed?

A I don't know.

Q Woul d you pl ease turn to paragraph 48
of your declaration. Let ne know when you're
t here.

A ' mthere.

Q I n paragraph 48 of your declaration
do you give an exanple of an interface that is
gener ated but not necessarily displayed?

A. | give the exanple of a television
br oadcast which regardl ess of whether viewers

actively watching TV has left the room or has

10: 24AM

10: 25AM

10: 25AM

10: 26 AM
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turned the TV off. For exanple a sporting
event is being broadcasted or conmmunicated in a
live fashion to the TV.
Q In your TV exanple, would the picture
on the TV screen be the interface?
Strike that. Let me rephrase.
I's an i mage di splayed on a TV an
exanpl e of an interface?
A | don't know.
Q What do you understand the word
"interface" to nmean?
A. | don't believe that 1've offered a
definition of interface at this point.
Q Sitting here today, do you have an

under st andi ng of what interface neans?

A. It depends.
Q What do you nean, "it depends"?
A. Are you asking ne for a definition

as confined to the '256 patent or sonething
el se?

Q Have you fornmed an understandi ng of
the word "interface" as it is used in the '256
pat ent ?

A. | have not devel oped that specific

10: 26 AM

10: 27AM

10: 32AM

10: 33AM
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definition at this tine.

Q Do you have a nore coll oqui al
understandi ng of interface as you mght use it
in your day-to-day life?

A Yes.

Q And what would that definition be?

A As a layperson, it generally would
mean a display that can provide information or
addi ti onal features.

Q How about from the perspective of
soneone with ordinary skill in the art around
2008, do you know how they woul d understand
interface?

A | haven't devel oped that definition
at this time. |'mnot really confortabl e doing
it onthe fly.

Q Do you know whet her an interface can
be communi cated even if it is not |ater
di spl ayed?

A I think you asked ne that question
al ready.

Q My | ast question was a little bit
di fferent.

My | ast question was can the

10: 33AM

10: 33AM

10: 34AM

10: 34AM
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interface be generated even if it's not |ater
di spl ayed.
So let ne ask this one again.
Do you know if an interface can be
communi cated even if it is not |ater displayed?
MS. STAUBACH: Objection. Form
THE WTNESS: | don't know.

BY MR MCCLELLEN

Q Have you reviewed Claim 1l of the ' 256
pat ent ?

A. Yes.

Q Accordi ng to your understandi ng, does

Claim1 require displaying an interface?
A I don't know.

MR. MCCLELLEN: We've been going for
nearly an hour. Wy don't we go ahead and
take a ten-m nute break.

THE VI DEOGRAPHER: We are off the
record at 10:35 a.m This marks the end of
Media No. 1.

(Wher eupon, a recess was taken
from10:35 a.m to 10:47 a.m)
THE VI DEOGRAPHER: This marks the

begi nning of Media No. 2. The tinme is

10: 34AM

10: 35AM

10: 35AM

10: 36AM
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10:47 a.m We're on the record.
BY MR. MCCLELLEN
Q Wel come back, Dr. Toney- Bol ger
Woul d you please turn to page 7 of
your decl arati on.
And before we get going, did you
di scuss the substance of your testinony wth
your counsel during the break?

A No.

Q Ckay. Now, on page 7 of your
decl arati on do you have a header that says Lega
St andar ds?

A Yes.

Q And in this section, which spans
pages 7 to 10, do you summarize your
under st andi ng of the | aw?

A. | summari ze ny understandi ng of the
information that's been provided to nme. So
yes.

Q And in paragraph 17 do you refer to,
guote, "an anticipation theory"?

A Yes.

Q Par agraph 18, do you refer to, quote,

"rendered obvi ous"?

10: 47AM

10: 48AM

10: 48AM

10: 48AM
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A Yes.
Q I n paragraphs 15 through 20 of your
decl aration, do you descri be your understandi ng

of a legal standard for how to construe patent

cl ai ms?
A l"mnot sure | fully understand the
question.
Q What about ny question is unclear?
A Construe.
Q "Il ask it a different way.

I n paragraphs 15 through 20 of your
decl aration, do you describe your understandi ng
of a legal standard for how to interpret the
meani ng of patent clains?

A | don't think that's what | was
trying to do in those paragraphs.

Q Do you have an understandi ng of any
| egal standard for how to interpret the clains

of a patent?

A Coul d you repeat your question,
pl ease.
Q Do you have an understandi ng of any

| egal standard for how to interpret the clains

of a patent?

10: 49AM

10: 50AM

10: 50AM

10: 52AM
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A. I'mnot an attorney so | don't have
the legal description of "interpret."
Q Do you have an understanding --
stri ke that.
Let's go to paragraph 34 of your 10: 52AM
decl aration. Let nme know when you're there.
A 347
Q Yes, please.
A ["mthere.
Q Ch, excuse ne. Paragraph 35. Let ne 10: 53AM
know when you're there.
A ' mthere.
Q I n paragraph 35 of your declaration
did you provide your understanding of how to
interpret the clains of the patent? 10: 53AM
A. Coul d you repeat your question one
nore tinme, please
Q I n paragraph 35 of your declaration
did you provide your understanding of how to
interpret the claims of the patent? 10: 54AM
A In paragraph 35 | indicate that in
my opinion all ternms and phrases of the ' 256
patent including limtations 1[G and 11[E]
shoul d be given their ordinary and customary
Page 35
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meani ng.
Q So is that a yes to ny question?
A. | guess I'mgiving -- in that

paragraph |'m giving my opinion about the --
the terms and phrases giving their ordinary and
customary neani ng.

Q Are you aware of any rules that guide
how you determ ne the ordinary and custonmary
meani ng of the clainf®

A No.

Q G ve ne just one nonent. Sorry.

Woul d you pl ease turn to paragraph 70
of your decl aration.

A 7?

Q 70. 7-0. And it may be helpful if
you also have Claim 1 of the '256 patent in
front of you.

Do you have that in front of you?

A Yes.

Q OCkay. The '256 patent's Claim1
refers to realtine and what we've been calling
limtations 1[G /11[E], correct?

A Yes.

Q Accordi ng to your understandi ng, does

10: 54AM

10: 55AM

10: 56 AM

10: 57AM
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realtime nmean without perceived del ay?

A Yes.

Q And the word "continuously" also
appears in that limtation of Claim11, correct?

A Yes.

Q Goi ng back to purchase 70 of your
decl arati on, according to your understandi ng,
does the word "continuously” in that context
mean wit hout perceived interruption?

A. Yes.

Q And now directing you back to
limtations 1[G /11[E], which appear at col unm
40, lines 64 through 67, of the '256 patent.

Do you see that |limtation?

A. Yes.

Q And that limtation begins
"continuously generate and sinultaneously
communicate in realtinme," correct?

A Yes.

Q Accordi ng to your understandi ng, does
"realtime” nodify both "continuously generate”
and "sinultaneously comunicate"?

A. Coul d you repeat your question,

pl ease.

10: 58AM

10: 58AM

10: 58AM

10: 58AM
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Q Accordi ng to your understandi ng, does
"realtinme" nodify both "continuously generate"
and "sinultaneously comunicate"?

A. Yes.

Q What do you understand "generate in

realtine" to nean?

A. Coul d you repeat your question,
pl ease.
Q What do you understand "generate in

realtime" to mean?
A. It woul d be generation of an
interface without perceived del ay.
Q And when you say "delay," what tine
period are you referring to?
MS. STAUBACH. (Objection. Form
THE W TNESS: (As read): Visua
perception speed of normal -- of a nornal
human observer has been docunented to be
bet ween 30 and 50 bits per second, which
corresponds to a perception rate of
approximately 20 to 30 mlliseconds.
Accordingly, the sequential conpletion of
all these processing and di splay steps

associated with the continuous generation

11: 01AM

11: 03AM

11: 03AM

11: 04AM
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and sinmul t aneous communi cati on of an
interface nust be conpleted within that
limted time frane.

BY MR. MCCLELLEN:
Q Were you reading from your

decl aration just now?

A. Yes.

Q From what paragraph, please?

A 70.

Q So let nme ask ny question a little
differently.

Accordi ng to your understandi ng, does
"generate in realtime" refer to generating the
interface without perceived delay between the
event that the newly generated interface
reflects and the generation step?
A I'"'m not sure | understand the
guesti on.
Q So if I -- strike that.
Is it your understandi ng that both

the generation and the conmmuni cati on steps have

to be conpleted within 20 to 30 m|liseconds?
A Yes.
Q Okay. From what event do they have

11: 04AM

11: 04AM

11: 05AM

11: 05AM
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to be conpleted within 20 to 30 mlliseconds of?

MS. STAUBACH. Objection. Form

THE W TNESS: Could you repeat that
agai n, please.

BY MR. MCCLELLEN:

Q From what event do the generation and
comruni cati on steps have to be conpleted wi thin
20 to 30 mlliseconds of?

MS. STAUBACH. Sane obj ecti on.

THE W TNESS: (As read): Continuous
generation and sinultaneous conmuni cation
of an interface that is depicting athletic
i nformation derived fromworn sensors to
occur in realtine.

That woul d have to occur within
that 20 to 30 mlliseconds for it to be
perceived as realtine.

BY MR. MCCLELLEN:

Q So if a system conmmuni cates an
interface within 20 to 30 m|liseconds of
generating it, has it comruni cated that
interface in realtinme?

MS. STAUBACH. (Objection. Form

THE W TNESS: Coul d you repeat your

11: 06 AM

11: 07TAM

11: 07TAM

11: 07AM
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question, please.
BY MR. MCCLELLEN:

Q If a system communi cates an interface
within 20 to 30 mlliseconds of generating it,
has it conmunicated that interface in realtine?

MS. STAUBACH: bjection. Form
THE WTNESS: O generating the --
you said "generating it." Wat do you --
what is "it" in your question?
BY MR. MCCLELLEN:

Q If a system communi cates an interface
within 20 to 30 mlliseconds of generating the
interface, has it conmunicated that interface in
realtime?

MS. STAUBACH. Objection. Form
THE W TNESS: | guess | don't know.
BY MR. MCCLELLEN:

Q What does "without perceived del ay”
mean according to your understanding?

A. | guess exactly what it says. It
woul d be -- so "w thout perceived delay"” would
be the generation and communi cation of that
interface within the 20 to 30 milliseconds

where it woul d not be perceived as having a

11: 08AM

11: 08AM

11: 08AM

11: 09AM
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del ay by the user.

Q So is it your understanding that the
clains require conpleting the generation and
comruni cation steps within a wi ndow of 20 to
30 milliseconds?

A The generation includes depicting
athletic information derived fromworn sensors
inrealtime. | mght have just gotten lost in
ny own answer.

Do you m nd repeating your question
one nore tinme? | apol ogize.

Q Of course.

Is it your understanding that the
claims -- strike that.

Is it your understanding that Claim
of the '256 patent requires conpleting the

generation and conmuni cation steps within a

wi ndow of 20 to 30 nmilliseconds?

A Yes, | think it does.

Q And what is the basis for that
opi ni on?

A. So realtime, the definition as we've
-- as | understand it, is wthout perceived

delay. So in order for sonething to be

11: 10AM

11: 11AM

1 11: 11AM

11: 11AM
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percei ved as wi thout delay, it nust be
compl eted within or before visual feedback
woul d indicate a difference. So that would be

that 20 to 30 mlliseconds.

Q And where does the 20 to
30 mlliseconds figure come fronf
A Vi sual perception speed of a nornal

human observer has been docunented to be
bet ween 30 and 50 bits per second. And it's
fromthat reference as indicated, Exhibit 2009.
(Deposition Exhibit 2009 was
i ntroduced for identification.)
BY MR. MCCLELLEN
Q The court reporter has handed you
what's been marked as Exhibit 2009 in this
pr oceedi ng.
Do you recogni ze this?
A. Yes.
Q And is this a fair and accurate copy
of Exhibit 2009 as far as you can tell?
A. Yes.
Q Is this the Exhibit 2009 that you
refer to in paragraph 70 of your declaration?

A Yes.

11: 12AM

11: 12AM

11: 13AM

11: 13AM
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Q

conmes fromthis document,

So the 20 or 30 mlIlisecond figure

Exhi bit 2009; is that

correct?
A. Yes.
Q You can set that aside. 11: 14AM
Accordi ng to your understandi ng of
Claim1l of the '256 patent, does that claim
require that a user does not perceive delay?
A. Yes, | think so.
Q According to your understanding -- 11: 14AM
wel |, strike that.
Let's take a |l ook at Claim1.
Does Claim1l refer to a first user?
A Yes.
Q Does Claim 1l refer to a second user? 11: 15AM
A. Yes.
Q Accordi ng to your understanding, if a
first user perceives delay but a second user
does not perceive delay, would the generation
and comuni cation be in realtinme? 11: 15AM
MS. STAUBACH: (Objection. Form
THE WTNESS: | haven't really
consi dered that or done that analysis at
this point.
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BY MR. MCCLELLEN

Q Accordi ng to your understandi ng of
Claim1, if a first user and a second user both
perceive a delay but a third party does not
perceive a delay, would the interface be
generated and communi cated in realtinme?

MS. STAUBACH: Objection. Form
THE WTNESS: | haven't done an

assessnment of that. |'mnot confortable

of fering an opinion of that on the fly.
BY MR. MCCLELLEN

Q If a system conpl etes the generation
and comuni cation steps in 60 mlliseconds but
nobody perceives a delay, according to your
under st andi ng, has the interface been generated
and comunicated in realtinme?

A | don't know.

Q May | just ask for ny own
under st andi ng, what does bits per second nean?

A So per Exhibit 2009, a bit is
essentially a piece of information. And it
gi ves several exanples of visual synbols and
pi eces of information in this study.

Q Do you know whet her Exhibit 2009 has

11: 15AM

11: 16AM

11: 16AM

11: 21AM
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been peer-revi ewed?

A. | guess | don't know.

Q Have you ever cited Exhibit 2009 in
your own research?

A. No. Not before this instance.

Q So apart fromthe declaration in this

case, you have not cited Exhibit 2009, correct?

A | don't renmenber.

Q What is Exhibit 2009 dated?

A February 1957.

Q When form ng your opinions, did you

consider scientific articles after 1957 rel ating
to the speed of human visual perception?
A | don't remenber what other articles

| reviewed in regards to that.

Q Did you find Exhibit 2009 on your
own?

A. Yes.

Q Let's go back to the word

"continuous. "

Just so we're on the same page, is it
your understanding that in the context of '256
patent clainms "continuous" nmeans without

perceived interruption?

11: 22AM

11: 23AM

11: 23AM

11: 24AM
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A Yes.

Q Accordi ng to your understandi ng of
Claim1, if a first user and a second user did
not perceive any interruption in the generation
of conmuni cation of an interface, would that
i nterface be generated conti nuously?

A. Coul d you repeat that again.

Q Ckay. According to your
understanding of Claim1l1, if a first user and a
second user did not perceive any interruption in
the generation and conmuni cati on of an
interface, would that interface be generated
conti nuously?

MS. STAUBACH: Objection. Form

THE WTNESS: | haven't rendered an
opinion in relation to that specifically
and |'m not confortable doing it on the fly

t oday.

BY MR. MCCLELLEN
Q Slightly different question
Accordi ng to your understandi ng of
Claiml, if a first user and a second user
perceived an interruption in the generation of a

comruni cation in an interface but a third party

11: 24AM

11: 25AM

11: 25AM

11: 25AM
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did not, would that interface be generated
conti nuously?
MS. STAUBACH. Objection. Form
THE WTNESS: | haven't done an
assessnment of that specific hypothetical
and |I'm not confortable doing that on the
fly today.
BY MR. MCCLELLEN
Q Have you forned an understanding from
whose perspective the interface nust be
generated and conmmuni cated wi t hout perceived

interruption according to Claim1?

A Coul d you repeat your question,
pl ease.
Q Have you forned an understandi ng of

from whose perspective the interface nust be
generated and conmmuni cated wi t hout perceived

interruption according to Claim 1?

A No.

Q Same question for "w thout perceived
del ay. "

A No.

Q I's "without perceived delay" the sane

thing as |low | atency?

11: 25AM

11: 26AM

11: 26 AM

11: 26 AM
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A I don't know.

Q Do you have an understandi ng of what
| ow | at ency neans?

A. No.

Q G ve ne just one nonent.

Coul d you please turn to paragraph 73
of your declaration. Let ne know when you're
t here.

A Yes.

Q Ckay. I'msorry. Let's actually go
to paragraph 47 of your declaration. Please |et
me know when you're there.

Woul d you pl ease read the | ast
sent ence of paragraph 47 into the record.

A. (As read): In ny opinion, a POSITA
at the relevant tine would have understood
generating the interface in realtinme to nmean
that current updates regardi ng user
performance, i.e., updates contenporaneous wth
the user's performance in the challenge are
provided to the interface.

Q Thank you.

Accordi ng to your understandi ng, does

cont enpor aneous nean the sanme thing as "wi thout

11: 27AM

11: 28AM

11: 29AM

11: 29AM
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percei ved del ay"?
A Yes.
Q Do you have an understandi ng of what

|l ow | atency nmeans from the perspective of the

person of ordinary skill in the art as of 2008?
A. No.
Q Do you have an understandi ng of what

| ow | atency neans fromthe perspective of a
| ayperson as of 20087

A. No.

Q Do you have any understandi ng of what
| ow | atency nmeans?

A No.

Q Have you ever heard the term "Il ow
| atency" before today?

A | don't know.

Q Do you have an understandi ng of what
the word "l atency" means?

A No.

Q Dr. Toney-Bol ger, you are a certified

engi neer; is that correct?

A. I'"'ma |icensed professional
engi neer.
Q Li censed professional engineer

11: 30AM

11: 30AM

11: 30AM

11: 31AM
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excuse ne.
During your studies as an engi neer
have you ever considered the term"l| atency"?

MS. STAUBACH. (Objection. Scope.

THE W TNESS: I'"'msure that |'ve 11: 31AM
heard the word "l atency” before. | can't
say that | have spent time reflecting on a
specific definition for it.
BY MR. MCCLELLEN:
Q Woul d you pl ease turn to paragraph 14 11: 31AM
of your declaration. Let ne know when you're
t here.
A ' mthere.
Q In preparing your declaration, did
you consi der Exhibit 2006 to this proceedi ng? 11: 32AM
A. Yes.
Q Do you recall what Exhibit 2006 was?
A No.
Q Do you recall review ng the
deposition testinony of Dr. Kevin Lynch -- 11: 32AM
A Yes.
Q -- in preparing --
A. Sorry. | cut you off.
Q It's all good.
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Do you recall that Dr. Lynch
testified as to the term"low | atency"?

A. | remenber seeing it in the
transcript. | cannot renmenber what that
specific definition was.

Q Woul d you pl ease turn to paragraph 73

of your declaration and |let me know when you're

t here.

A. Ckay, |'mthere.

Q I n your opinion, would a person of
ordinary skill in the art have understood the

term "ordi nary and custonmary"” neani ng a conmmon
unit to be representation of athletic
performance data including types of data not
normal Iy expressed in a particular unit in that
particular unit?
MS. STAUBACH. Objection. Form
THE WTNESS: Wthin the context of
the '256 patent, yes.
BY MR. MCCLELLEN
Q What does "including types of data
not normally expressed in a particular unit in
that particular unit" nean?

A. It neans representing data from

11: 32AM

11: 33AM

11: 33AM

11: 34AM
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activities -- representing data fromdissimlar
activities using a simlar netric. For
exanple, a user's weight-lifting activity,
which is not normally expressed in units of

di stance, could be converted to a distance
equi val ent using another metric to draw that
conpari son.

Q And were you reading from your
decl arati on just now?

A Yes, in part.

Q And -- and what paragraph of your
decl aration were you just referring to?

A 75 and 73.

Q If a user's weight-lifting activity
were converted into mles, is it your
understanding that nmles would be a conmon unit?

A Mles is a unit. And the conmopn
unit conponent offered in '256 is when you're
conmparing something like weight lifting where
you're not actually covering a distance to
sonething |ike running where you are covering a
di st ance.

So you'd be providing a conparison

of the different activities in a simlar

11: 36 AM

11: 36AM

11: 36AM

11: 37AM

Page 53

Veritext Legal Solutions
Caendar-CA @veritext.com 866-299-5127

lululemon athletica canada inc. and lululemon usa inc.  Exhibit 1016  Page 53

lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc.

IPR2023-00189




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

metric. So you can allow those conparisons in
allowi ng users to performdifferent activities
and conpete agai nst one another in a meani ngful
way.

Q So if you convert soneone's
weight-lifting activity into mles and then
conpare it agai nst how many m | es someone has
run, in that context would mles be a commpn
unit?

A It's an exanple of a common unit.

Q Have you forned an understandi ng of
the term "generate" separate from "conti nuously
generate"?

A No.

Q Wuld it be fair to refer to
"generate" as creating sonme data in the context

of Claim1l of the '256 patent?

A | don't know.

Q Do you have an understandi ng of what
the word "generate" would mean to a person of
ordinary skill in the art as of 20087

A. | haven't endeavored to provide that

definition at this point and |I'm not

confortable trying to do it on the fly.

11: 37AM

11: 37AM

11: 38AM

11: 38AM
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Q How about from the perspective of a

| ayperson?
A. Coul d you ask the full question?
Q Yes. Do you have an understandi ng of

what the word "generate" would nean to a
| ayperson as of 20087

A | haven't attenpted to cone up with
that definition at this point.

Q Do you yoursel f have an understandi ng

of what the word "generate" neans?

A Yes.

Q What is your understandi ng of what
the word "generate" means?

A To create sonething.

Q Accordi ng to your understandi ng of
the word "generate" and in the context of

computers, could "generate" refer to creating
some data?

A I don't know.

Q Have you fornmed an understandi ng of
the word "conmuni cate"” separate fromthe term
"simul taneously comruni cate"?

MS. STAUBACH. (Objection. Form

THE W TNESS: | haven't offered a

11: 39AM

11: 39AM

11: 39AM

11: 39AM
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definition of "communicate" independently.
BY MR. MCCLELLEN

Q Do you have an understandi ng of what
a person of ordinary skill in 2008 woul d have
under st ood "comruni cate” to mean in the context
of the '256 patent?

A | haven't attenpted to identify that
or define that at this point.

Q Do you have an understandi ng of what
a layperson in 2008 woul d have understood
"conmmuni cate to" to nmean in the context of the
'256 patent?

A I haven't done that analysis at this

poi nt .

11: 40AM

11: 40AM

Q Do you yoursel f have an understandi ng 11: 40AM

of what the word "communi cate" means?

A Yes.

Q What is your understandi ng of the
nmeani ng of "comruni cate"?

A | haven't | ooked up the specific

definition for that.

11: 41AM

Q Can you provide nme your understandi ng

of what the word "conmmuni cate" nmeans?

A Yes.
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Q VWhat is it?

A. Wthout limting nyself, and the
sanme holds true for nmy prior definition of
generate, it is to convey information.

Q ' mgoing to use conmunicate in a
sentence. | want you to tell ne if my usage of
comruni cate confornms to your understandi ng.

Do you understand?

A Yes.

Q Ckay. The sentence is "one device
comuni cates to another device."

Did | use the word "comrunicate”
correctly?

MS. STAUBACH: Objection. Form

THE W TNESS: | guess | don't know
BY MR. MCCLELLEN

Q I f one device conveyed infornmation to
anot her device, according to your definition of
comuni cate, woul d one device have comuni cat ed
wi th anot her device?

MS. STAUBACH: (Objection. Form
THE WTNESS: | think I'd need much
nore context in order to evaluate that

exanpl e.

11: 41AM

11: 41AM

11: 42AM

11: 42AM
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BY MR MCCLELLEN:

Q What context would you need?

A I'd need to know what the devices
are. |'d need to know what data is being
conveyed. | need to better understanding the

envi ronnment in which that conveyance is
occurring.
Q If a computer in this roomsent a
pi cture to another conputer in this room would
the first conputer have comrunicated with the
second conputing?
MS. STAUBACH. Objection. Form
THE WTNESS: | really haven't
t hought about that exanple. So | would
like to take the tine to really think about
that and provide a thoughtful -- nore
t hought ful answer.
BY MR. MCCLELLEN
Q Okay. Please give it some thought.
Let nme know when you' re ready.
A I would need nore time right now and
' mnot confortable doing this analysis in
realtinme on the fly.

Q Ckay. So sitting here today, you

11: 42AM

11: 42AM

11: 43AM

11: 43AM
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cannot tell me whether a conputer sending an
i mge to another conputer in this roomis one
comput er comrmuni cating with another; is that
correct?
MS. STAUBACH. Objection. Form
THE WTNESS: |'mnot confortable
providing an opinion in that regard right
now as we sit here today.
MR. MCCLELLEN: We've been going for
about an hour. This seenms |ike a good
pl ace to take a break.
Woul d you guys like to take a
break?
MS. STAUBACH: That's fine. |
i mgi ne lunch will be here around noon. So
we can do like 30 mnutes. W can eat
qui ckly or sonething.
THE VI DEOGRAPHER: Should we go off
the record?
MR. MCCLELLEN: Yes. Yes, please.
THE VI DEOGRAPHER: This is the end of
Media No. 2. The tine is 11:44 a.m W're

off the record.

11: 44AM

11: 44AM

11: 44AM

11: 44AM
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(Wher eupon, a lunch recess was taken

from1ll:44 a.m to 12:32 p.m)
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AFTERNOON SESSI ON
THE VI DEOGRAPHER: This marks the
begi nning of Media No. 3. The tinme is
12:32 p.m We are on the record.
MEGAN TONEY- BOLGER, PH. D.
havi ng been previously duly sworn was exam ned
and testified further as follows:
RESUMED EXAM NATI ON
BY MR. MCCLELLEN
Q Wel conme back, Dr. Toney- Bol ger
During the break did you speak with

your counsel ?

A Yes.

Q Did you discuss the substance of this
case?

A. No.

Q Woul d you pl ease turn to paragraph 50

of your declaration.
And in paragraph 50 of your
decl arati on you were discussing the term

"simul taneously," which also appears in
limtations 1[G and 11[E]; is that right?
A Yes.

Q And is it your understanding that a

12: 33PM

12: 33PM

12: 33PM

12: 33PM
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person of ordinary skill in the art would have
under st ood "si mul taneous communi cation of the
interface to first and second users" to nean
that the interface is communicated to each user
at essentially the same tine?

A Yes.

Q Looki ng back at the claimlanguage,
and specifically at limtation 1[G /11[E], does
"simul taneously," in your opinion, also nmean
that the generation and comruni cati on nmust be

done at the same tinme?

A. Coul d you repeat your question,
pl ease.
Q Accordi ng to your understandi ng, does

the word "sinultaneously" in linmtation
1[G /11[E] nmean that the generating and
comruni cati ng nust occur at the sanme tinme?

A I think the "sinultaneous" refers to
si mul t aneous commruni cation of the interface to
the first and second users at essentially the
sanme time.

Q Does it also refer to generating and
comruni cating at the sane tinme?

A. I think the "sinultaneous" refers to

12: 33PM

12: 34PM

12: 35PM

12: 35PM
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t he sinul taneous comruni cation to the two users
at the same tine.

Q Have you forned an opi ni on whet her
the "sinmultaneous" also refers to generating and
comruni cating at the sane tinme?

A I don't think an opinion
specifically related to that is included in ny
decl arati on.

Q What is -- strike that.

Do you know what a GPS sensor is?

A. Cenerally, yes.

Q GPS refers to global position system
right?

A That's my understandi ng, yes.

Q And so a GPS sensor is sonething that

can determ ne where the sensor is
geographically, right?

A. Cenerally, yes.

Q Do you know whet her GPS sensors

existed in 20087

A I don't know.

Q Do you know when GPS sensors were
i nvent ed?

A No.

12: 36PM

12: 36PM

12: 36PM

12: 37PM
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Q Do you know whet her in 2008 there

exi sted technol ogy to determ ne the | ocation of

a sensor?
A. No.
Q Taki ng back to "sinultaneously,"
understand -- well, strike that.
Do you have an opinion sitting here
t oday whet her "sinmultaneous” nodifies -- strike

t hat agai n.

Do you have an opinion sitting here
t oday whet her the adverb "sinultaneously" as
that termis use in limtations 1[G and 11]E]
requires that the claimsystem generate and
communi cate the interface at the sanme time?

A. | haven't offered an opinion rel ated
to that as part of my declaration.

Q Apart from your declaration, do you
have an opinion on that subject?

A | haven't done that analysis or
consi dered that specifically and I'm not
confortable trying to do it right now

Q Woul d you please turn to Claim 1 of
the '256 patent and | et ne know when you're

t her e.

12: 38PM

12: 39PM

12: 39PM

12: 39PM
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A ' mthere.

Q Do you see the limtation that begins
"determ ne" and spans |lines 59 through 63 of
columm 40 of the '256 patent?

A Yes.

Q Accordi ng to your understandi ng of
Claim1l, does this |imtation require
det erm ni ng whet her a chal l enge was net based on
a conparison of the first anpount of athletic
activity and a second anount of athletic
activity?

MS. STAUBACH. Objection. Form
THE W TNESS: That portion of the

cl ai m | anguage indicates that the system

conprises an athletic performance nodul e

that determnes (as read): \hether a

chal | enge has been nmet by the first user

based on a conparison of the first amount

of athletic activity performed by the first
user and a second amount of athletic
activity perfornmed by the second user.

BY MR. MCCLELLEN:
Q Now, according to your understanding,

those clainms of that limtation, if a system

12: 40PM

12: 40PM

12: 40PM

12: 40PM
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det erm ned whet her a chall enge was net based on
the first ampunt of athletic activity, the
second anopunt of athletic activity, and a third

anount of athletic activity, would the system

nmeet that limtation? 12: 41PM
MS. STAUBACH: Objection. Form
THE W TNESS: | haven't considered
t hat hypot hetical at this point.
BY MR. MCCLELLEN
Q Just | ooking at the clai mlanguage, 12: 41PM
sitting here today, do you have an opinion on
t hat subject?
A I would need nore tinme and |' m not
confortable offering an opinion about that
without -- I'mnot confortable offering an 12: 41PM
opinion related to that right now
Q Are you aware of anything in Claim1
that to your understanding limts determ ning
whet her the challenge was nmet to only a
conmparison of the first ampunt of athletic 12: 42PM
activity and the second ampunt of athletic
activity?
MS. STAUBACH. (Objection. Lega
concl usi on.
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THE W TNESS: | haven't perforned an
anal ysi s about that type of hypothetical at
this point. |'mnot confortable offering
that as | sit here today.

MR. MCCLELLEN: Ckay. So Lindsey, |
need to re-raise the sane dispute that we
had earlier about the | egal conclusion
objection. And I will refer to you
paragraph 3 in Appendix D of the Trial
Practice Guide, which states (as read): An
obj ection nmust be stated concisely in a
nonar gunent ati ve, nonsuggestive manner.
Counsel nust not neke objections or
statenents that suggest an answer to a
witness. Objections should be |imted to a
single word or term

"Legal conclusion" is a coaching
objection in nmy view. So if you continue
to make that objection, we're going to call
t he Board.

MS. STAUBACH: | think we disagree.
And if it cones up again, that's your
prerogati ve.

MR. MCCLELLEN: Okay.

12: 42PM

12: 43PM

12: 43PM

12: 43PM
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BY MR. MCCLELLEN:
Q Ckay. Dr. Toney-Bol ger, have you
ever used a treadm|1?
A Yes.
Q Al'l right. 12: 43PM
(Deposition Exhibit 1006 was
i ntroduced for identification.)
BY MR. MCCLELLEN
Q The court reporter has handed you
what is marked Exhibit 1006 in this proceeding. 12: 44PM

Do you recogni ze this?

A Yes.

Q VWhat is this?

A This is the Watterson patent.

Q And is this -- as far as you can tell 12: 45PM

a fair and accurate copy of this patent?
A. Yes, without reviewing it word for
word, it does appear to be the patent.
Q Okay. Wuld you take a | ook at
Watterson's Exhibit 2 and et me know when 12: 45PM
you're there.
A ' mthere.
Q Does Watterson's Figure 2 have a

strap dangling from el enment 22?
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A. I think I see what you're referring
to. But | don't know that | recall there being
a specific description in Watterson what that

el enent is.

Q Woul d you turn to colum 25, line 37, 12: 46PM
of Watterson?
A Col umm 25, which |ine?
Q Li ne 37.
A. Ckay.
Q Ckay. Lines 37 through maybe 39, 12: 46PM
full sentence states (as read): During
operation of treadmi Il 12 a user initially
inserts a dead man key (not shown) with inport
98 of control panel it 2 (Figure 6).
Did | read that correctly? 12: 47PM
A. Yes.
Q Al right. Let's go to Figure 6,
pl ease. Let ne know when you're there.
A ' mthere.
Q Do you see port -- excuse nme. Strike 12: 47PM
t hat .
Do you see port 98 of control pane
22 in Figure 67
A. Yes.
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Q Coul d you describe port 98, just what
it looks Iike.
MS. STAUBACH. Objection. Form
THE WTNESS: | mean -- | think the
best way to do it is just |look at the
figure. I'mnot sure if | can describe it.
BY MR. MCCLELLEN
Q Is port 98 the trapezoi dal recess
shown in the lower |eft-hand side of contro
panel 227
A. | guess you could describe it that
way. | don't know that | see any other
description of what it would | ook like.
Q Ckay. Now let's go back to Figure 2.
Do you see the el enent that we just
called port 98 in Figure 27
A | don't know.
Q Do you see the recess into which that
strap is inserted in Figure 2?
A It does appear to be a recess.
Q Does it appear to be the same recess
shown in Figure 67
A | don't know. | don't think

Figure 6 is identical to Figure 2.

12: 47PM

12: 48PM

12: 48PM

12: 49PM
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Q If we assunme that it's the sane

recess, that's our hypothetical.
Do you understand?

A. Yes.

Q Okay. Assum ng Figure 2 depicts port
98, is that strap -- would that strap dangling
fromcontrol panel 22 be the dead man's key
referred to in colum 25 of Watterson?

A. If we nake that assunption and

assune that hypothetical connection, yes.

Q Ckay. Do you know what a dead man's
key is?

A I think so.

Q What is your understanding of dead

man's key?

A. On a treadnm ||, my understandi ng of
a dead man's key is sonething that you -- upon
removal stops the treadm || emergently.

Q And if you go back to colum 25 of

Watterson beginning at around line 40, this is

Watterson states (as read): Upon insertion of
the dead man's key, treadm |l 12 is capabl e of
bei ng operated, i.e., power is allowed to flow

to various internal/external conponents of

12: 49PM

12: 49PM

12: 50PM

12: 50PM
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treadm || 12, and treadm || 12 has an active

st at us.
Did | read that correctly?
A. Yes.
Q Okay. So | ooking back at Figure 2 --
well, let me ask you this.

Do you know why it's called a dead

man' s key?

A No.

Q Is it because if you -- if you faint
while you're on the treadmIl, it's around your
wrist, you pull it out, the treadnm Il stops?

A Could be. | don't know.

Q Al right. Looking back at Figure 2,

woul d a user wear that loop on their wrist?

A. They coul d.

Q Does Watterson's treadm ||l include a
belt sensor 230 and incline sensor 2327 And
"Il refer you to paragraph 94 of your

decl arati on.

A. Thank you.

Q Actually, let me know when you're
there and I'll restate the question for you.

A. | am at paragraph 94 of ny

12: 50PM

12: 50PM

12: 51PM

12: 51PM
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decl arati on.

Q OCkay. Looking at the | ast sentence
of paragraph 94 of your declaration, does
treadmi |l 12 and Watterson include a belt speed

sensor 230 and incline sensor 2327

A Yes.

Q And those sensors gather the
operating paraneters of the treadm ||, right?

A Yes.

Q And let me refer to you paragraph 93

of your declaration. Let ne know when you're
t here.

A ' mthere.

Q Does Watterson use the distance
traveled by its users to determ ne whether the
chal | enge has been nmet in its personalized race
option?

MS. STAUBACH. Objection. Form
THE W TNESS: Could you repeat your
guestion, please.
BY MR. MCCLELLEN

Q Does Watterson use the distance

traveled by its users to determn ne whether the

chal | enge has been nmet in its personalized race

12: 52PM

12: 52PM

12: 53PM

12: 53PM
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option?

A. (As read): In both the race around
the world and the personalized race options in
Watterson, the ampunt of athletic activity that
is conpared to deternine whether the challenge

has been nmet is the distance traveled by the

users.

Q And that distance traveled conmes from
the treadm I, right?

A (As read): ...the treadm ||

determ nes the distance travel ed by the user
based on the speed output, as determnmi ned by the
treadm || itself, and the duration of the
wor kout sessi on.

Q Taki ng you back to GPS sensors.

Did you ever use a GPS sensor before

20087

A | don't know.

Q Woul d you please go to Exhibit 1001
at colum 11, |ine 31.

A Colum 11, line --

Q Li ne 31.

A. Thank you.

Q Let me know when you're there.

12: 54PM

12: 54PM

12: 55PM

12: 55PM
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A ' mthere.

Q Do you see the reference to d obal
Positioning Satellite (GPS) navigation device?

A. Yes.

Q So the ' 256 patent discusses GPS

sensors, correct?

A. It does include that |anguage.
Q Pl ease go to the first page of the
patent. It's page 1 of Exhibit 1001

Do you see in the left-hand col um
it's got a parenthetical (60) in front of it and
it says Provisional Application No. 61/033, 355
filed on March 3rd, 2008.

Do you see that | anguage?

A Yes.

Q So fair to say that GPS sensors
exi sted in 2008, correct?

A Sur e.

Q When you prepared the declaration
which is Exhibit 2005 in this case, did you
consider Dr. Lynch's declaration, which is
Exhi bit 10037

A Yes.

Q And do you recall that Dr. Lynch's

12: 56PM

12: 56PM

12: 57PM

12: 57PM
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formula i ncluded -- excuse ne. Strike that.
Do you recall that Dr. Lynch's
declaration included a fornula for calculating
effective velocity?
A | renmenmber a di scussion about 12: 58PM
sonething related to that. | don't recall the
specifics of that fornmula.
Q G ve nme just one nmonent, Doctor.
|'ve got to get ny exhibit nunmbers right.
MS. STAUBACH: Forrest, is this a 12: 59PM
prime next to the V?
MR. MCCLELLEN: Yes.
MS. STAUBACH: | couldn't tell. It
ki nd of |ooks like a 2.
MR, MCCLELLEN: It's nmy handwriting. 12: 59PM
So | amjust doing nmy best.
(Deposition Exhibit 1015 was
mar ked for identification.)
BY MR. MCCLELLEN:
Q OCkay. Dr. Toney-Bolger, 1'1I 12: 59PM
represent to you that this is the formula that
appeared in Dr. Lynch's declaration and the
formula is "v prinme equals v tines h divided by

hc. "
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Is that what |'ve witten on
Exhi bit 1015?
A. Yes.
Q And I'Il represent that v prime nmeans
effective velocity, v neans velocity, his a

vari abl e that means heart rate, and hc is a

const ant .
Do you understand?
A Yes.
Q Now, if we assune that velocity is in

units of meters per second, and h is in units of
BPM and hc is in units of BPM what are the
units of v prinme?

A The beats per m nute woul d cance
out and it would result in neters per second.

Q If in this formula you set the
constant hc to 100 BPM would v prine still be

in meters per second?

A Yes.

Q If you set hc to 80 BPM would v
prime still be in meter per second?

A. Just to clarify.

We're arbitrarily assigning a val ue

to hc?

01: OOPM

01: OOPM

01: 01PM

01: 01PM
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Q. Correct.
A.
Q Regardl ess of the magni tude of hc,
the forrmula still converts velocity into
ef fective velocity, correct? 01: 01PM
A It's effectively scaling a neasured
velocity, to ny understanding, is what this

mat h woul d convey.

Q Can you explain in your own words how
that formula would work? 01: 01PM
A
Q Can you clarify why not?
A Because it doesn't mmke sense.
Q Ckay. Going back just one nore tine.
So regardl ess of nmagnitude of the hc 01: 03PM
constant, the units of v prime according that
formula would still be nmeters per second,
correct?
A Assumi ng that h and hc have the sanme
units. 01: 03PM
Q Ckay. All right.
Toney-Bol ger, we touched on this
alittle bit earlier but | just want to clarify
a few things.
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How many hours did you spend
preparing for this deposition in total?
A. Probably between -- just preparing

for the deposition?

Q Yes.
A Probably between ten and 50 hours.
Q How many hours did you spend

reviewing the exhibits in preparation for your

deposition?

A | don't renmenber.

Q Can you estimate?

A. Bet ween ten and 100 hours.

Q | understand you nmet with your

attorneys yesterday.

Did you al so have any video or phone
calls with your attorneys regarding this
deposition before yesterday?

A | don't remenber.

Q So aside fromyour neeting yesterday
with your attorneys, to the best of your
recol l ection, you prepared for this deposition
on your own.

Is that fair to say?

A Yes.

01: 04PM

01: 04PM

01: 04PM

01: O5PM
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Q And in ternms of your preparation for
deposition, was it closer to ten hours or closer
to 50 hours?

A | don't know.

Q Do you have any sense at all or you
just don't know?

A It's somewhere between ten and 50.

I haven't done ny calculations as to that exact
nunber .

Q And how about for the hours you spent
reviewi ng exhibits, was it closer to ten or
cl oser to 100?

A I don't know that | can be any nore
specific. | knowit's between ten and 100 but
| haven't calculated it specifically.

Q Did you spend nore than a day
revi ewi ng exhibits?

A Yes.

Q Okay. Did you spend nore than two
days revi ewi ng exhibits?

A I don't know.

Q Do you know how many hours you spent
review ng the '256 patent specifically?

A No.

01: O5PM

01: O5PM

01: O5PM

01: 06PM
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Q Do you recall preparing a second
declaration in this case prior to this one?

A. Yes.

Q Do you recall how many hours you
spent preparing that declaration?

A No.

Q Can you estimate how many hours you
spent preparing that declaration?
Bet ween ten and 70 hours.
Closer to ten or closer to 707

| don't know.

o > O >

Do you recall how many hours you
spent reviewing the materials in preparation for

that earlier declaration?

A. No.

Q Can you estimte?

A Bet ween ten and 50 hours.

Q Closer to ten or closer to 507
A I don't know.

Q All right, Dr. Toney-Bolger, let's go
back to your declaration. Wuld you please turn
to page 71. It's Exhibit 1.

A. |'"msorry. Paragraph 71 or page 717

Q Page 71. It's right near the end.

01: 0O6PM

01: 06PM

01: 0O7PM

01: 07PM
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A. Thank you.
Q Ckay. What is Exhibit 1 to your

deposition?

A It's my CV.

Q And did you wite this Cv?

A Yes.

Q Is this CV up to date?

A Yes. Yes.

Q And is this CV accurate?

A. Yes.

Q Did you summari ze your areas of

expertise in the first paragraph of your CV
under the header Professional Profile?

A Yes.

Q Woul d you pl ease just read those
areas of expertise into the roar?

A. (As read): Dr. Toney-Bolger's areas
of expertise include kinematics, dynam cs,
neur onechani cs, notor control of human novenent
(verbatim, and human injury nechanics. Her
wor k experience includes the analysis of a
variety of injuries involving notor vehicles,
recreational activities and equi pnent,

pedestrians, occupational accidents, and

01: 08PM

01: 08PM

01: 08PM

01: 09PM
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slip-and-fall accidents, as well as conducting
sled tests and full-scale vehicle-to-vehicle

crash tests.

Q What does "ki nematics" nean?
A Movenment .

Q Human novenent ?

A It can nmean that.

Could it al so nean vehi cul ar

QO

movenent ?

A Ki nematics broadly just neans
novenent. We typically use that word when
we' re tal king about human novenent. But as a
strict definition, it could apply to vehicle
nmonment as wel | .

Q Does kinematics, according to your

understandi ng, refer to the novenent of data?

A | don't know.

Q What does "dynani cs" nean?

A The physics of novenent.

Q What does "neuronechani cs" nean?
A The neural control under which we

nove our bodies, "we" being humans, aninals,
living creatures.

Q What does "notor control of human

01: 09PM

01: 09PM

01: 09PM

01: 10PM
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noti on" mean?
A Simlar to neuronechanics but it
al so includes responses to perturbations or
di sruptions, how we respond to our environment
and plan and execute novenent in said

envi ronment .

Q |'"msorry. Includes responses to
what ?

A. Perturbations or disruptions.

Q What is "perturbation"?

A. Perturbation is basically just a
fancy way of saying disruption. In the human

novement literature, we talk about it. W use
the term"perturbation” to refer to things |ike
physi cal application of force to the body,

di sruptions in the nmotor control architecture

of the body, nmovenent disorders, things of that

nat ure.

Q What does "human injury nmechanics”
mean?

A An application -- the application of

mechani cs and mechani cal engineering to
under standi ng how injury to the human body

occurs.

01: 10PM

01: 10PM

01:11PM

01:11PM
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Q Do you have other areas of expertise
besi des the ones that you've listed in the first
sentence of Exhibit 1 to your declaration?

A. I think those provide kind of a nice
overview. But there are additional areas that
coul d be evaluated fromthe remaining three
par agraphs of that profile.

Q Ckay. Let's go to the next sentence,

which you read into the record earlier

It begins "her work experience
i ncl udes. "
Do you see that?
A Yes.
Q Ckay. What do you nean by "a variety

of injuries regarding notor vehicles"?

A. |'ve performed hundreds of anal yses
eval uating how injuries do and do not occur in
not or vehicle collisions.

Q And what did you nmean by "a variety
of injuries involving recreational activities
and equi pment"?

A. So | think that that sentence, ny
intent was to indicate that | have perforned

anal yses of recreational activities and

01:11PM

01: 12PM

01:12PM

01:12PM
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equi prent nore broadly than just injury
specific. And so |I've perfornmed anal yses
related to human nmovenent in athletic
endeavors, running, wal king, sw nmm ng, diving,
on treadmlls, on ellipticals, on other types
of exercise equipnent.

Q What does "pedestrians” mean in that
sent ence?

A. Pedestrians in that way |I'm speaki ng
about people wal king or otherw se nmoving al ong
or adjacent to roadways not in a traditiona
on-road nmotor vehicle. So it can include
peopl e wal ki ng, running, skateboards, scooters,
bi cycl es.

Q What does "occupational accidents”
refer to in that sentence?

A. |'ve performed anal yses invol ving
acci dents that occur during workpl ace
operations. So heavy equi prment, forklifts,
rock crushers, wood chippers, things of that
nat ur e.

Q What does "slip-and-fall accidents”
mean in the context of that sentence?

A. |'ve performed anal yses eval uati ng

01:12PM

01: 13PM

01: 13PM

01: 13PM
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t he ki nematics, neuronmechanics, notor contro
responses in incidents where people slip or
trip and nmay or may not fall to the ground.

Q What is a sled test?

A Sled test is an experinmental --
experinmental method by which we can sinulate a
collision, usually with a notor vehicle or sonme
ki nd of on-road equi pnent.

|'ve perforned sled tests with full
-- what we call box with kind of the ful
vehicle, with seats. |[|'ve participated and
eval uated tests involving scooters and bicycles
and notorcycles as well.

Q And in broad strokes, what do you
mean by "full-scale vehicle-to-vehicle crash
tests"?

A Simlar to sled test. But it's nore
direct where we're actually crashing two
vehicles together in a controlled environment.

Q Moving to the second paragraph

In the second paragraph of Exhibit 1
to your declaration, did you sunmarize your
research experience?

A Yes.

01: 14PM

01: 14PM

01: 14PM

01: 15PM
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Q And what does the third paragraph of

your CV summarize?

A. (As read): Dr. Toney-Bolger's
research is focused on -- oh, the third, I'm
sorry. | started reading the second.

You asked me about the third
par agraph?

Q. Yes.

A. | apol ogi ze.

It summarizes other areas of
techni cal know edge and training that |
possess.

Q OCkay. Going back to the second
par agraph, roughly speaki ng, what percentage of
your research relates to crash nodalities?

A. Approxi mately hal f.

Q And does the other half of your
research relate to the renmai ning categories you
enunerate in that paragraph?

A. Yeah. | think it's kind of just
general |y about human movenent, particularly in
wal king and running, in different types of
envi ronnents and di fferent popul ations.

Q What does "crash nodality" nean, by

01: 15PM

01: 15PM

01: 15PM

01: 16PM
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the way?

A. Mostly related to different manners
of notor vehicle collision.

Q Okay. So fair to say roughly half
your research experience relates to crash
nodal iti es and roughly half of your research
activities relates to human nmovenent ?

Is that accurate?
A Yes.
Q Have you conduct ed research on

comput er networks?

A No.

Q Have you ever designed a computer
net wor k?

A. No.

Q Have you ever nodified a conputer
net wor k?

A No.

Q Have you ever repaired a computer
net wor k?

A No.

Q Are you fluent in any coding
| anguages?

A | used to be fluent in MATLAB. |

01:17PM

01: 17PM

01:17PM

01:17PM
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can't say that |'ve used it very recently. May
be rusty.

Q | Iike MATLAB, by the way.

Have you ever taught a course on

comput er networks?

A No.

Q Have you ever published a paper
relating to conputer networks?

A No.

Q Have you conducted research regarding

wear abl e devices for nonitoring athletic

activity?

A Yes.

Q Can you point ne to that research in
your CV?

A. It's not published. It's

proprietary information that we have not been
provi ded permi ssion to publish at this point.
Q Ckay. | don't want you to tell ne
anyt hing confidenti al .
But roughly speaking, how | ong ago
did you performthat research?
A. Wthin the |last five years,

approxi matel y.

01:17PM

01: 17PM

01: 18PM

01: 18PM
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Q And about what percentage of your

research activities in the last five years were

directed to that type -- that subject?
A. Maybe 20 to 30 percent.
Q Have you ever designed a wearabl e

devi ce capable of nonitoring athletic activity?

A No.

Q Have you ever nodified such a device?
A No.

Q The research regardi ng wearabl e

devi ces that you've perforned in the last five

years, was that research performed for N ke?

A No.

Q Have you served as an expert in other
cases?

A. Yes.

Q Roughl 'y how nmany?

A | don't know.

Q More than ten?

A Yes.

More than 507
| don't know.

What's your best estinate?

> O > O

Somewher e between 50 and 150

01: 18PM

01: 19PM

01: 19PM

01: 19PM
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probably as a discl osed expert.

Q Have you al so served as a consulting
expert in cases?

A. Yes.

Q And roughly how many cases have you
served as a consulting expert in but not a

di scl osed expert?

A Bet ween ten and 150.

Q Closer to ten or closer to 1507
A | don't know.

Q Can you refine the estinmate any

further than between ten and 1507?

A | don't think so. | don't really
keep records specific to whether it's disclosed
or not. | have a rough estinmate of how nmany
cases | work on each year but | don't usually
break them up in that way.

Q Roughly how nany cases total do you
wor k on each year?

A. Probably between 50 and 150.

Q Do your cases typically span nore
t han one year?

A Yes.

Q On average, how |l ong do your cases

01: 19PM

01: 20PM

01: 20PM

01: 20PM
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span?
A. | haven't done that math. They
range fromtwo weeks to five years.
Q What percentage of the cases that
you' ve wor ked on, roughly speaking, have rel ated

to patents?

A Between three and seven | would
estimate.

Q 3 and 7 percent or three and seven
cases?

A. |'"'msorry. Three and seven cases
total .

Q In what percent, roughly speaking, in

your cases have you testified regardi ng computer

net wor ks?
A. None.
Q I n what percent of your cases,

roughly speaki ng, have you testified regarding

wear abl e devi ces capable of nonitoring athletic

activity?
A One.
Q One case or 1 percent?
A One case
Q I n what percent of your cases,

01: 21PM

01: 21PM

01: 21PM

01: 21PM
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roughly speaki ng, have you testified regarding

injuries to humans?

A

Q

i nvol vi

A

Q

excuse

90 percent.
And by the way, the one case
ng wear abl e devices, is that this case?
Yes.
Rough speaki ng, what fraction --
me.

Roughl y speaki ng, what percent of

your cases have related to car crashes?

A

Q

|'"msorry. Repeat that.

Roughl y speaki ng, what percent of

your cases have related to car crashes?

A

Bet ween 50 and 70 percent. 50 and

80 percent, approxi mately.

Q

know?

Q

A

How about slip and falls, if you

Bet ween 10 and 30 percent.
Are you enpl oyed by Exponent?
Yes.

What i s Exponent?

A scientific and engi neering

consulting firm

Q

And what is your title at Exponent?

01: 22PM

01: 22PM

01: 22PM

01: 22PM
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A

Q

| am a seni or nanager.

Are you enpl oyed by any entity other

t han Exponent ?

A No.
Q Have you done any N ke -- excuse ne. 01: 23PM
Stri ke that.
Have you done any work for Ni ke prior
to this case?
A No.
Q Woul d you pl ease go to paragraph 21 01: 23PM
of your decl aration.
I n paragraph 21 of your declaration
do you describe l[ululenmon's description of a
PCSI TA?
A Yes. 01: 23PM
Q Do you agree with the definition of a
POSI TA that you recite in paragraph 21 of your
decl arati on?
A Yes.
Q As of what date, to your 01: 24PM
under st andi ng, would a person of ordinary skil
have had a bachel or's degree in engineering,
comput er science, industrial design
bi omechanics, or a related field, and at |east
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two years of experience researching, devel oping,
desi gning, and/or testing fitness or
physi ol ogi cal sensors, wearabl e devi ces,
physi ol ogi cal or biomechani cal devices,
remotely-controll ed systens or interfaces,

and/ or network-based applications and/or

equi prent, or the equival ent expertise or
education to qualify as a person of ordinary
skill in the art?

A My understanding is that we are
considering a POSI TA who has those
gqualifications within the time frame of 2008.

Q Were you a person of ordinary skil
in the art in 2008?

A. | had not conpleted ny bachelor's
degree in 2008.

Q So that's a no to nmy question; is
that right?

A | think it depends on how you
determ ne equi val ent experience or education.

MR. MCCLELLEN: Let's just go ahead
and take a ten-mnute break. Can we go off
the record.

THE VI DEOGRAPHER: This is the end of

01: 24PM

01: 24PM

01: 25PM

01: 25PM
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Media No. 3. The time is 1:25 p.m W're
of f the record.
(Wher eupon, a recess was taken
from1l:25 p.m to 1:38 p.m)

THE VI DEOGRAPHER: This marks the
begi nning of Media No. 4. The tinme is
1:38 p.m We're on the record.

MR. MCCLELLEN: Okay. Petitioner
does not have any further cross-exani nation
at this time. W pass the witness. W my
have recross if you guys have redirect.

MS. STAUBACH. Do you want to go off
the record and di scuss?

THE VI DEOGRAPHER: We are off the
record at 1:39 p.m

(Wher eupon, a recess was taken
from1:39 p.m to 1:40 p.m)

THE VI DEOGRAPHER: We are back on the
record at 1:40 p.m

MS. STAUBACH: We don't have any
redirect.

THE VI DEOGRAPHER: We are off the
record at 1:41 p.m and this concl udes

today's testinmony given by Megan

01: 38PM

01: 39PM

01: 39PM

01: 41PM
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Toney- Bol ger, Ph.D. The total nunmber of

medi a units used was four
retained by Veritext Legal

(Time concl uded:

and will be
Sol uti ons.

1:41 p.m)
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CERTI FI CATE OF REPORTER

I, Janice M Kocek, Certified Shorthand
Reporter, Certified LiveNote Reporter, and
Notary Public in and for the State of Illinois,
County of Cook, the officer before whomthe
deposition was taken, do hereby certify that
the foregoing transcript is a true and correct
record of that deposition; that said deposition
was taken in Stenotype notes by me on the 12th
day of October, 2023, at the Law Office of
Arnold & Porter, LLP, 70 West Madi son Street,
Chi cago, Illinois, comencing at 9:47 a.m CST
and ending at 1:41 p.m CST.

| further certify that present on
behal f of Petitioners |ululemn Athletica
Canada Inc. and lululemon USA Inc. were
Li ndsey C. Staubach and Aaron P. Bow i ng of the
firm Arnold & Porter Kaye Scholer LLP and
present on behalf of Patent Owner Ni ke, Inc.
were Forrest McClellen, Mehran Arjomand, Jean
Nguyen (renmotely), and Alex Yap (renmotely) of
Morrison & Foerster LLP

Al so present was Kevin Lynch,
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Nort hwestern University, and Ben Di xon,
vi deogr apher.

| further certify that | am not
related to, nor associated with any of the
parties or their attorneys, nor do | have any
di squalifying interest, personal or financial

in the actions within.

Dated this 16th day of October, 2023, LaGrange

Park, IIl1linois.

[/--Szémﬂ,é)g Ot )

Janice M Kocek, CSR, CLR

License No. 0084-002871
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DEPOSI TI ON REVI EW
CERTI FI CATI ON OF W TNESS

ASSI GNMENT REFERENCE NO: 6139712

CASE NAME: | ul ul enmon vs. Nike

DATE OF DEPOSI TI ON: Oct ober 16, 2023

W TNESS' NAME: MEGAN TONEY- BOLGER, PH.D.5

I n accordance with the Rul es of
Civil Procedure, | have read the entire
transcript of my testinmony or it has been read
to nme.

I have made the changes as indicated

on the attached errata sheets (if any).

Dat e Megan Toney-Bol ger, Ph.D.

Sworn to and subscribed before me, a
Notary Public in and for the State and County,
the referenced witness did personally appear
and acknowl edge that:

They have read the transcript; they
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signed the foregoing deposition; and their
execution of this certification is of
their free act and deed.

| have affixed my name and offici al

seal this day of :

2023.

Not ary Public

My Comm ssion Expires:

Page 102

Veritext Legal Solutions
Cadendar-CA @veritext.com 866-299-5127

lululemon athletica canada inc. and lululemon usa inc.  Exhibit 1016  Page 102
lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc.  IPR2023-00189




© 00 N o o b~ w N P

N NN NN R R R R R R R R R R
N W N P O © 0O N O 0 M W N B O

ERRATA SHEET
VERI TEXT LEGAL SOLUTI ONS
ASSI GNMVENT NO: 6139712

DEPOSI TI ON OF: MEGAN TONEY- BOLGER, PH. D.

PAGE/ LI NE( S) CHANGE / REASON

DATE MEGAN TONEY- BOLGER, PH. D.
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LI NDSEY C. STAUBACH, ESQ
| i ndsey. st aubach@r nol dporter.com

Oct ober 16, 2023
RE: LULULEMON USA INC. vs. NIKE, |INC
Cct ober 12, 2023- MEGAN TONEY- BOLGER, PH.D.-JOB NO. 6139712
The above-referenced transcript has been
conpl eted by Veritext Legal Solutions and
review of the transcript is being handled as foll ows:
___ Per CA State Code (CCP 2025.520 (a)-(e)) — Contact Veritext
to schedule a tine to review the original transcript at
a Veritext office.
Per CA State Code (CCP 2025.520 (a)-(e)) - Locked .PDF
Transcript - The witness should review the transcript and
make any necessary corrections on the errata pages included
bel ow, notating the page and |ine nunber of the corrections.
The witness should then sign and date the errata and penalty
of perjury pages and return the conpl eted pages to all
appearing counsel within the period of tinme determ ned at
t he deposition or provided by the Code of Civil Procedure.
Wai ving the CA Code of Civil Procedure per Stipulation of
Counsel - Original transcript to be released for signature
as determ ned at the deposition.
Si gnature Wai ved — Readi ng & Sighature was wai ved at the

time of the deposition.

Page 104

Veritext Legal Solutions
Calendar-CA @veritext.com 866-299-5127

lululemon athletica canada inc. and lululemon usa inc.  Exhibit 1016  Page 104
lululemon athletica canada inc. and lululemon usa inc. v. Nike, Inc.  IPR2023-00189




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

_X_ Federal R&S Requested (FRCP 30(e)(1)(B)) — Locked .PDF

Transcript - The witness should review the transcript and
make any necessary corrections on the errata pages included
bel ow, notating the page and |ine nunber of the corrections.
The witness should then sign and date the errata and penalty
of perjury pages and return the conpleted pages to all
appearing counsel within the period of tinme determ ned at

t he deposition or provided by the Federal Rules.

Federal R&S Not Requested - Reading & Signature was not

request ed before the conpletion of the deposition
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, 1f so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS

COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, gquestions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
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fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4

SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their

independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or

at www.veritext.com.
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