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LOS ANGELES, CALI FORNI A
THURSDAY, JULY 27, 2023, 9:04 A M

THE VI DEOGRAPHER: Good norning. W' re going
on the record. The tine is approximately 9:04 a.m in
the Pacific time frane.

This is the video deposition of
Dr. Kevin Lynch taken by the patent owner in the
matter of Lulul enon Athletica Canada Inc. et al.
versus N ke Inc. filed in the United States Patent and
Trademark O fice. Case nunber is |PR2023-00189. This
deposition is being held at 707 W1 shire Boul evard,
Suite 6000, Los Angeles, California 90017.

My nane is Peter DeFrank. [|'ma notary
public and a | egal video specialist. The court
reporter is Brandi Celestino. W're representing
Kusar Lexitas |ocated in Long Beach, California.

Pl ease note that audio and video recording wl|l
continue to take place unless all parties agree to go
of f the record.

Starting with the noticing attorney, counsels
and all present will now state their appearances and
affiliations for the record, after which the court
reporter will swear in the w tness.

M5. STAUBACH: |'m Lindsey Staubach of Arnold

312.236.6936
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& Porter on behalf of patent owner N ke, and with ne
I's cocounsel Aaron Bow i ng.

MR. McCLELLEN: My nane is Forrest Mcdellen.
|"'mhere with ny col |l eague Mehran Arjonmand, both from
Morrison & Foerster. W represent petitioner
Lul ul enon and al so for the purposes of this deposition
Dr. Lynch.

THE VI DEOGRAPHER:  Thank you.

At this time will the court reporter please

swear in the wtness.

DR. KEVI N LYNCH,
havi ng been first duly sworn, was exam ned and

testified as foll ows:

EXAM NATI ON
BY M5, STAUBACH:
Q Thank you for joining us today, Dr. Lynch.
Can you first please state and spell your
name for the record.
A Kevin Lynch, K-e-v-i-n, L-y-n-c-h.
Q Thank you.
|"mgoing to be asking you a series of
guestions today, so | want to go over a few ground

rules first.
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| f you don't understand a question that |
asked, please let ne know and |'m happy to repeat or
rephrase. |If you don't hear ne, also let ne know, and
"' m happy to repeat nyself. But | wll assune that if
you answer ne, you did understand ny question, and you
answered it to the best of your ability.

To make a clear record, please do your best
to answer questions verbally, so no head nodding, if
you can help it. And if you need a break at any
point, please just |let us know, otherwi se we'll plan
to take regul ar breaks.

And you understand that you're here today to
gi ve deposition testinony in this |IPR?

A Yes.
Q | s there any reason today that you can't give

accurate or truthful deposition testinony?

A No.
Q Ckay.
When were you retained for this case?

A In 2022. | don't renenber the exact nonth.

Q Do you have an estimation?

A | woul d be specul ati ng.

Q You can't say whether the first half of the

year or the second hal f?

A | don't know. Sitting here right now, I
312.236.6936
Fax 312.236,6968 | LEXITAS
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don't know.
Q Ckay.
Do you renenber who reached out to you?
A Forrest McClellen, | believe. Mst of ny
communi cation was wth Forrest.
Q Ckay.
And what was the reason you were told you
wer e bei ng retained?
A First we had -- well, first there was an
emai | communi cation --
MR. McCLELLEN:. Ckay. Hold on a second.

(bj ection. Privilege.

you can provide testinony about -- actually, I'm
sorry. | think this question calls for privileged
I nformati on,
Dr. Lynch, | instruct you not to answer.
(Wtness instructed not to answer.)
THE W TNESS: Ckay.
BY M5, STAUBACH:

Q Wel |, 1" m asking about before you were

you were going to be retained?
MR. McCLELLEN: Sane objecti on.

(Wtness instructed not to answer.)

Dr. Lynch, you can answer to the extent that

actually retained. Wat was the reason you were told

312.236.6936
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BY MS. STAUBACH.

Q How many conversations did you have with
Forrest or any other counsel before you were retained?

A | think one, possibly two.

Q Are you currently being retained by Lulul enon
for any other matters?

A Yes. There's one other IPR matter.

Q And so you're working on another patent with
Lul ul enon?

A Not currently, but | did spend tinme on that
pat ent .

Q Wi ch patent is that? Do you know?

A | woul d be speculating. | don't know the
nunber of f hand.

Q Do you renenber the subject matter that it
relates to?

A | haven't | ooked at that in quite sone tine,
so | knowit has to do with exercise equipnment, but
...

Q s this your first deposition?

A No.

Q How many tines have you been deposed
bef ore?

A Twi ce.

Q And when was the last tine?

877,653 6736 LEXITAS

Fax 312.236.6968
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A 2020.
Q What case was that for?
A Power bond versus Wahoo Fitness, Foundation

Fi tness, and ot hers.
Q Wi ch side were you on?
A The plaintiffs.
Q So petitioner -- wait. Was that a district

court case, or was that an | PR?

A It was not an |IPR
Q Ckay.
Was that a patent case?
A Yes.
Q And what was the actual technol ogical subject

matter there?

A So, it's been a few years since | | ooked at
that in any detail, but the subject matter was net hods
for making an exercise bicycle feel like it's being

ridden in an actual outdoor environnment wth hills,
et cetera. So haptic feedback to the user.
Q And you said you were deposed once before
t hat .
What case was that for?
A That was -- so | don't renenber the order of
the parties involved, but it was scientific ganes

and -- |'ve actually forgotten the nanme -- the various

312.236.6936
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nanmes of the other side.
Q Was that also a patent case?
A Yes.
Q Have you ever been an expert in a case that

wasn't dealing with patents?
A Yes, but it's been quite a while.
Q And what was that case about?

A There was a case regarding tariff

t hat was maybe 20 years ago.

t hat case?

A For ny expertise in robotics and
under st andi ng of the technol ogy that was being
considered for tariff categorizations.

Q What did you do to prepare for your
deposition today?

A | reread ny own declaration, as well

Mehran Arj omand.

your decl arati on.

case?

classifications for technology for inported goods, and

Q And for what expertise were you retained in

as the
ot her docunents that | refer to in ny declaration,
ot her docunents, and | nmet with Forrest McC ellen and

Q So you said docunents that you refer to in

Do you nean, like, the prior art in this

312.236.6936
877.653.6736
Fax 312.236.6968
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A So in nmy declaration, | indicate --
(Tel ephonic interruption.)
THE WTNESS: Sorry that's ne.
In ny declaration, | indicate which docunents

are the ones that | nean.
BY Ms. STAUBACH:

Q So you -- is this a copy of your
decl arati on?

A Yes. | have it here in front of ne.

Q Did you bring any other docunents in with
you?

A No. This was given to ne by
Forrest McCellen. | didn't bring anything with
myself -- for nyself.

Q Are there any annotations in there or

hi ghlighting or anything of that sort?

anyt hi ng.

MR. McCLELLEN: It's a clean copy of his
decl arati on.

MS. STAUBACH. Thank you.
BY MS. STAUBACH:

A This was just given to ne, but | don't see

| referred to in witing ny declaration, and so those

Q So in your neetings to prepare for the
deposition -- when were those neetings?
312.236.6936 .
Fax 312,236,696 LEXITAS
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A Over the past few days.

So | think the first neeting -- over the past
few days. Maybe the first neeting was Saturday, a few
days ago.

Q How many days did you neet?

A | -- we net by videoconferencing two or three
tinmes, and then | flewto L.A, and |I've been here
since Tuesday norning. This is Thursday.

Q So how many hours total would you say you
spent preparing for this deposition?

A Alot of it was reading the docunents again,
and so it's definitely been nore than 10, definitely
| ess than 100. So double digits, but | don't have a
nore detail ed accounti ng.

Q Who was present in your neetings to
pr epar e?

A Forrest McC ellen and Mehran Arj omand.

Q Anyone el se?

A Al ex Yap stopped by for 10 m nutes or so.

Q You said that you | ooked at your declaration,
you | ooked at other docunents that you list in your
decl aration, and then you said the third bucket of
docunents, just other docunents.

What were those?

A The primary were the Court's decision on the

312.236.6936 \
Fax 312 2366965 LEXITAS
‘ 1
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petition, and the declaration of Dr. Tony Bul gar.
Now, | have not heard her nanme pronounced
before, so is that a correct pronunciation?
Q | say Bulgar, and | hope I'mright.
A Dr. Tony Bulgar. So I'll say Tony Bul gar.
So those two docunents.
Q Ckay.
So you've also reviewed the petition in this

case; right?

A Actual ly, | have not.

Q You' ve never read the petition?

A |"ve seen it, but |'ve never read it.

Q I n what context did you see it?

A It was a part of a package of docunents that

was given to ne, but | was told that | didn't need to
read it.

MR, McCLELLEN:. (Qbjection. Privilege.

THE WTNESS: |'m sorry.

MR. McCLELLEN: Dr. Lynch, you can tell
Li ndsey that you received the petition. You can talk
about whether you reviewed it, but don't describe what
we di scussed about it.

So go ahead with that instruction.

THE WTNESS: | did not read the petition or

the patent owner's response.

312.236.6936
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BY MS. STAUBACH.
Q When did you receive the petition?
A At least last week. |If | received it before
then, I"'mnot recalling it.

Q So you didn't read it, but you | ooked at it?

A | | ooked at the front page. | was aware of

Q And you said you did review the institution

deci si on?
A Yes.
Q Have you reviewed all of the prior art in

this case? Let ne rephrase.
Have you ever referred to a reference call ed

Tagl i abue?

A No.

Q Arrasvuori ?

A Yes.

Q WAt t erson?

A Yes.

Q Ellis?

A Yes.

Q Wth regard to those |ast three references --

so Arrasvuori, Watterson, and Ellis -- would you say
that you are very famliar with those references at

this point?

312.236.6936 \
Fax 312,236,696 LEXITAS
ww.lexitas! om
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A | focused on pieces of those references. So
I"'mfamliar with all of it, but only very famliar
with bits of it.

Q Al right.

| want to turn to your CV, if you would. [|'m
just going to wal k through sone of your background and
qgqualifications.

You're a professor of nechani cal engineering
at Northwestern University; right?

A That's correct.

Q How | ong have you held that position?

A | started at Northwestern in 1997, and then
progressed through the ranks of assistant, associate
to full professor, but I've been at Northwestern for
26 years.

Q What did you do before that?

A | mredi ately before that, | was a post-doc at
a governnment research lab in Japan. Before that, |
was received nmy Ph.D. in robotics at Carnegi e Mel on,
and before that, | got ny undergraduate degree in
el ectrical engineering from Princeton.

And, of course, other things are mxed in

there too.
Q Are you still actively teaching?
A Yes.
312.236.6936 .
Fax 312,236,696 LEXITAS
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Q What courses do you teach currently?
A | teach courses in robotics and systens

nodel i ng. So dynam cs and systens nodel i ng.

Q Do you do research as a part of your
position?
A Yes.

Q So you do nore research than teaching?

A Much nore.

Q Ckay.

What ki nd of research do you focus on?

A So nmy research in robotics spans several
fields, but exanples include network robotic systens,
swarm robots, so that refers to nultiple robots that
cooperate and col |l aborate with each ot her by
communi cating over a network. So that's swarm
roboti cs.

| also work on human robot interaction. So
this is where humans and robots physically couple with
each other to performtasks. So we have to sense
human intentions. W have to apply sensors to the
humans, sensors to the robots, and design robots and
control systens that allow humans and robots to work
safely and productively together.

| also do research in robotic |oconotion.

COURT REPORTER  Say that again.

312.236.6936
877.653.6736
Fax 312.236.6968
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THE W TNESS: Research in robotic |oconotion,
which refers to | egged robots and how t hey can wal k or
run over uneven or soft terrain.

| also do research in robot mani pul ati on, and
this refers to how robots can use hands or other end
effectors to usefully mani pulate the world. Those are
exanples. | work on other things also.

BY M5. STAUBACH.
Q And you're currently the director for the

Center for Robotics and Bi osystens; right?

A At Northwestern, that's correct.
Q What are bi osystens?
A Bi osystens for us neans technol ogi cal or

artificial systens interfacing wth biol ogical
syst ens.

So for the exanples that | gave you, hunan
robot systens would be an exanple; haptic interfaces;
under st andi ng how ani nal control systens work and
i nterrogating themusing technological tools. So
basi cal |l y anything where a biol ogical systemand a
technol ogi cal system wusually sonething to do with
robots, interface.

Q So can you tell ne what you nean by neasuring
human i ntenti ons?

A Yes.

312.236.6936
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So when a human is interacting with the
robot, to nake that interaction safe, it's inportant
for us to be able to understand what the human's
obj ectives are because safety is obviously the highest
priority, and then functionality cones after that.

In addition to those kinds of human robot
systens, we al so use robots to understand the human
notor control system And so for all of these, we
need sensors to understand what the human is doing.
As one exanple, we're working on | ower body
exoskel etons, so these are robots that you wear on
your |legs and help you to wal k, perhaps if you're
recovering fromstroke or other injury.

So one thing we mght do there is have the
human wal k on a conveyor belt that's inplenented with
force plates so we can understand the forces they are
applying. W mght have EMG sensors on their nuscles
so that we can understand how activated their mnuscles
are. We mght have acceleroneters to detect notion.
We m ght have notion capture or tracking systens,
usual ly caneras that are arrayed around the subject
wat chi ng what the subject is doing. W mght use
i nertial measurenent units, often shortened | MJs, and
t hen various ot her sensors that will help us

under stand what the human i s doing and what they are

312.236.6936

Fax 312.236,6968 LEXITAS
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trying to do.

Q Do you have any experience with neasuring
human fitness data?

A My work is not towards -- generally towards
human -- so -- so when we do studies of human fitness,
we're normal Iy | ooking at people who' ve suffered a
stroke or a spinal cord injury, and so we're
eval uating their progress under those circunstances,
or if we're tal king about a human wal king in an
exoskel eton, we're evaluating their notor |earning as
they interact with the system

But we're not -- usually or ever -- working
with high performance athletes to understand their
performance. Not in ny research anyway.

Q So your particular research is a little bit
di fferent than nmeasuring users of sone kind of network
system or neasuring systemthat are -- that's
nmeasuring, |like, how fast humans are going in a race,
say?

A We do research on conpetitive situations,
where two people are attached to robots that are then
virtually coupled with each other, and the two humans
conpete with each other on playing various ganes on a
video screen with their interaction with robots.

None of those have been a running race, for

312.236.6936 \
Fax 312 2366965 LEXITAS
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exanpl e.
Q Wul d you say that your particul ar experience

I's nore hardware-based or software-based?
MR. McCLELLEN: (Objection. Form
THE WTNESS: As a roboticist, we do
ever yt hi ng.
BY Ms. STAUBACH:

Q And | think on page 15 of your CV -- let's
see -- at the bottomthere, it lists -- and onto the
next page -- three patents on which you're an
I nvent or.

A Yes.

Q Did you have an active role in procuring

t hose patents?

A Yes.
Q Were you involved in the prosecution before
t he USPTO?

MR. McCLELLEN: (Objection. Form

THE WTNESS: So these patents are issued to
Nort hwestern University because they are based on
research that | did at Northwestern. So we worked
wth Northwestern | awers, and the |awers for the
nmost part are interfacing wth the patent office,
al t hough I have been involved in phone calls with the

patent exam ner with a | awer present.

312.236.6936
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BY Ms. STAUBACH.

Q So you've been in interviews with the patent
exam ner ?

A Yes.

Q And woul d you say you |learned a | ot about the

patenting process?
MR, McCLELLEN:. (Qbjection. Form
THE WTNESS: By going through these patent
processes, yes, | learned a |ot.
BY M5. STAUBACH:
Q Al right.
So you' ve got your declaration there.

Who wote that decl aration?

A This was a joint effort between ne and
Forrest or -- | think Forrest here at Mrrison
Foerster.

Q So which portions did you wite?
MR. McCLELLEN: (Objection. Calls for work
product and privil ege.
| nstruct the witness not to answer.
(Wtness instructed not to answer.)
BY M5. STAUBACH:
Q So you said it was a coll aborative process,
so sone conbi nation of you and counsel drafted this.

Wul d you agree with that?
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A Everything in here | signed ny nane to, so
everything i s mne.
Q At the tinme that the declaration was fil ed,
did you agree with all of your opinions in it?
A Yes.
Q Do you still?
A There are a few i nconsequential typos that |

noti ced upon rereading in the past week, but nothing
of subst ance.

Q Wul d you lIi ke to make any corrections on the

record?
A Sur e.
Q You want to point ne to those.

A So paragraph 87 refers to -- at the | ast
sentence refers to 272 Ato 272 N, but those should be
252 Ato 252 N as shown on -- at paragraph 84, the
figure at paragraph 84.

Q Anyt hi ng el se?

A Repetitions of that mstake a fewtines. So
paragraph 88 has it right in the next sentence, and |
probably will not be able to be exhaustive now, but |
believe it's confined to the next several paragraphs,
but it does recur at |east a couple of nore tines.

Q But ot her than typographical errors, you

stick by your opinions in the declaration?
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A Yes.
Q How many hours woul d you say you spent

putting this declaration together?

A Doubl e digits, not triple.

Q Cl ose to 1007

A | don't know, sitting here right now

Q In the declaration, you say you were
conpensated at your standard consulting rate. That's
par agr aph 3.

VWhat is that rate?

A $400 an hour.

Q |s there a reason you didn't put it in here?
A No.

Q What percentage of your annual incone woul d

you say cones from your expert consultant work?
A It varies wldly. Cose to zero sone years,
and possibly close to a third other years.
Q Al right.
|"'mgoing to hand you the 256 patent, which
I's the chal l enge patent.
M5. STAUBACH: We can mark that as Exhibit 1.
(Exhibit 1 marked.)
THE WTNESS: This is also marked
Exhi bit 1001 at the bottom
BY MS. STAUBACH:

Page 25
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Q It is Exhibit 1001 fromthis |IPR proceeding.
WIIl you understand if | refer to this as the
256 patent today?
A Yes.
Q Have you read this patent?

A Yes.
Q How many tines?
A |'ve read portions of it several tines and

portions perhaps once.

Q When's the last tine you reviewed this

pat ent ?

A | reviewed portions of it yesterday.

Q Have you reviewed the clai ns?

A Yes.

Q Have you reviewed the clains in their
entirety?

A | have not provided, nor was | asked to

provide, an analysis of the clains in their entirety,
but | did reviewthe clains in their entirety.

Q So in formng your opinions in your
declaration, you didn't consider the clains in their
entirety?

A In ny declaration, | was not asked to go
el ement by el enment through the clains, but rather

provide ny opinions on certain aspects of the

Page 26
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technologies in this, as well as the other references.
Q Did you not think it was inportant to anal yze
the limtations of the clains?

MR. McCLELLEN: (Objection. Form

THE WTNESS: |[|'Il refer you to paragraph 15
of my declaration. It says, "I amnot a |lawer, and I
w Il not provide any |egal opinions; rather | have

been asked to provide any technical opinions based on
a person of ordinary skill in the art would have
under st ood various references before the 256 patent's
March 3, 2008, priority date. And although | amnot a
| awyer, | have been advised to apply certain | egal
standards in formng ny opinion," and then there's
listing of sone | egal standards.

| was not asked to perform a conprehensive
anal ysis of any one of all -- any one of the cl ai ns,
but rather to | ook at certain aspects of the
t echnol ogy.
BY Ms. STAUBACH:

Q My question was a little bit different than

t hat .

Did you think it was inportant to anal yze the
limtations of the clains?

MR. McCLELLEN: (Objection. Form

THE WTNESS: M job here was not to be a
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| awyer, but rather to review the technol ogy, given
what | know about it and what a person of ordinary
skill in the art would know about it. So | was not
asked to do, for instance, an invalidity analysis that
was conprehensi ve.
BY MS. STAUBACH:

Q So you' ve been an expert in tw patent -- at

| east two patent cases before; is that right?

A Yes.

Q Have you worked on invalidity topics in those
cases?

A Yes.

Q In those cases, did you provide opinions

based on claimlimtations?
A Yes.
Q And if you provided those opinions before,
why didn't you provide themthis tine?
A Before | was asked for that. This tine | was
not asked for that.
Q So you did not analyze the clains as a
whol e?
MR. McCLELLEN: (Qbjection. Form
THE WTNESS: | did not performa
conpr ehensi ve anal ysis of the clains el enent by

el ement .

Page 28
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BY Ms. STAUBACH.

Q But you've read the clains?

A Yes.

Q You're a skilled artisan in this field?

A Yes.

Q And do you have sone understandi ng of what

the cl ai ns nean?

A | have not perforned a claimconstruction on
all the ternms, but | have a general understandi ng of
what they coul d nean.

Q Al right.

Let's look at C aim 1.

| want to focus on the last limtation, but
in order to get there, | just want you to read through
the entire claim So if you want to take a nonent to

do that, you can |let nme know when you' re done.

A | " m done.
Q You' ve read the entire Claim1l?
A Yes.
Q Ckay.
So that last |imtation, I'Il just repeat,

says, "Continuously generate and sinultaneously
communicate in realtinme to the first user at the first
| ocati on and the second user at the second | ocation

and interface indicating whether the chall enge has
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been net."
Did I read that correctly?

A Yes.

Q And did you consider this claimlimtation in
renderi ng your opinions?

A In ny declaration, | referred to individual
ternms in this claimlimtation.

Q So you picked out specific words fromthe
last claimlimtation that | just read?

A Vell, | was asked to consider this claim
l[imtation generally in the context of --

COURT REPORTER: O what ?

THE WTNESS: Sorry. Should we call this A?
Do you want ne to spell it? A-r-r-a-s-v-u-o-r-i, and
"1l be pronouncing that as Arrasvuori. Sorry.
BY MS. STAUBACH:

Q Do you have sone understandi ng of what this
claimlimtation neans?

A As | nentioned, | have not perforned a claim
construction within the context of the specification
of this paper of this -- of this patent, but | do
have, you know, in the context of Arrasvuori, | can
see elenments fromthis claimlimtation represented in
Arrasvuori's discl osure.

So | don't have an opinion, sitting here now,
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as to the entire scope of this claimlimtation, but I
can recogni ze prior work that satisfies the claim
limtation by any reasonabl e definitions, any
reasonabl e cl ai m constructi ons.

Q s it your opinion that all of the terns in
these clains are given their ordinary and custonary
nmeani ng?

A | think it has to be interpreted in the
context of the specification. For exanple, the word
“continuous" has mnultiple nmeani ngs dependi ng on
context. So it has to be construed; however, there
are certain definitions -- there are certain features,
for exanple, continuous that will have to be in any
final definition.

Q And you've read the clains, and you' ve read

the entire specification at |east once?

A Yes.
Q And you hold yourself out as a person of
ordinary skill in the art at the relevant tine, and

so, sitting here today, you nmust have sone opinion of
what this Iimtation nmeans.

MR. McCLELLEN: (Qbjection. Form

THE WTNESS: | have opinions as to
technology that may satisfy this limtation, but I

have not done an analysis in ny declaration of the
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full scope of that claimlimtation.
BY M5, STAUBACH:
Q Vell, let's --
A So | can recognize an exanple of it, but I
can't tell you everything that's not an exanpl e of
it.
Q Let's break it down a little bit.
Sointhis limtation, it includes the phrase
"inrealtine.”
Do you have an understandi ng of what "in
real time" neans?
A Agai n, w thout having done the analysis in
the context of the patent, | wll wthhold a
definitive answer, but a common definition for
"realtime" would be sonething with | ow | atency, where
| atency -- low latency is defined by the particul ar
task or application.
Q What does "l ow | atency” nean?
A So if I may quote this claimelenent, it

says, Generate and comunicate in realtine to the

Page 32

users.
| s that okay as paraphrasi ng?
Q You can paraphrase how you w sh.
A Cenerate and communicate in realtine to the
users.
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So |l -- here | would talk about |atency being

the tinme fromthe generation to the conmmuni cati on.
That woul d seemto be what's inplied.

Q And what's the difference between generation
and communi cation?

A | woul d understand generate to nmean creating
sone data and conmuni cate to be conmuni cating sone
dat a.

Q So is what you're saying communicating is the
actual displaying of the data?

A | amnot going to -- | don't agree with that.

Q What woul d you say conmuni cati ng neans?

A | would say it neans that one device is

comruni cating to another device. That's generally
what comuni cate neans.
Q Ckay.
|"d like -- I'"'mgoing to hand you the
petition in this case. And | know you haven't taken a
close ook at this, so feel free to peruse now and | et
me know when you' re ready.
A Wll, | don't think I"'mgoing to read it
sitting here, but -- so | guess |I'mready.
MR, McCLELLEN. Lindsey, do you want to give
this an exhi bit nunber?

V5. STAUBACH: | don't think so. W didn't
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do that with the declaration.
BY M5, STAUBACH:
Q Page 56 -- actually, let's go to page 55.

This is the discussion of this sane claim
limtation which begins, "Continuously generate and
si mul taneously conmunicate in realtinme in the context
of Arrasvuori-based grounds."

And on page 56, there's a discussion of
generating the interface. So this begins, in that
first paragraph on page 56, "The server generates the
interface that it sends to the user wrel ess nodes
and/ or conputers.”

Did | read that right?

A Yes.

Q So this says the server generates the
I nterface.

Do you agree with that?

A That's what it says.

Q And is that how you understand generate
wthin this claimtern?

A s -- I"'msorry. |Is what how | understand
it?

Q A nonent ago you said generate was neasuring
data or gathering dat a.

A | think | said creating data, but --
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Q Ckay. Fair.
Creating data.
Here it says, "The server generates the
interface." So is generation referring to data or the

I nterface?
MR. McCLELLEN: (Objection. Form
THE WTNESS: The interface is data.
BY M5. STAUBACH.
Q Can you expand on that a little bit nore.
A Sur e.

So the server is sending information to the
user wreless nodes so that the user wrel ess nodes
can di splay sonething to the user, and that data that
it's sending encodes the interface.

Q Ckay.

So for the rest of this paragraph, it says,
“Arrasvuori discloses a server m ght nake | eaderboards
avai |l abl e for recei pt by user wrel ess nodes and/or
ot her conputers, which, in turn, could provide
| eaderboard display to their users via GJ s and/or
other interfaces. The phrase 'nake | eaderboards
avail able for receipt' and the verb 'display' confirm
that the server generates the | eaderboards."

Do you see any discussion of data in here?

A So GU is GU I for graphical user interface.
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Q Uh- huh.
A So the server transmts data to the user

Wi rel ess nodes, and that data encodes the | eaderboards
or possibly other GU s that are displayed by the user
Wi rel ess nodes. That would be comonly under st ood.

Q Do you include a discussion of that in your
decl aration?

A Some things are so obvious | did not point
themout in ny declaration. This would be an exanpl e.

Q Soit's --

A | don't know. |'d have to go through ny
entire declaration to see if | say that an interface
I's encoded by data, but that is definitely sonething
that I would assune to be common know edge.

Q Well, it's up to your knowl edge. It's not in
your decl aration?

MR. McCLELLEN: (Qbjection. Form

THE WTNESS: | would have to reviewthe
whol e thing with that question in mnd to know for
sure, but | would not be surprised if | didn't feel
the need to say that explicitly.
BY M5. STAUBACH:

Q So what does it nmean within the context of
the 256 patent to say, Providing an interface in

realti ne?
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A | s that phrase witten somewhere? Shoul d
be referring to sonething, or are you paraphrasi ng?
Q Let ne rephrase.
What would it mean within the context of the
256 patent to generate and comrunicate an interface in
real time?
A So again, ny analysis was not to delineate
everything that's enconpassed by that, but rather to
| ook at specific exanples and ask if that is an
exanpl e of that claimlanguage. So that's the
anal ysis that | did.
| did not do, you know, setting the bounds of
what that limtation nust mean, but rather
i dentifying, for exanple, that Arrasvuori discloses
conti nuously generating and sinmultaneously
comruni cating in realtinme, but, again, only in the
context of the individual ternms in there.
So just as a reference, Arrasvuori -- and |
don't have it in front of ne -- but Arrasvuori is a
patent application witten in the context of
mul tiplayer video ganmes, which were very well-known in
2007. And so it was very clear what sorts of things
are being referred to there, and Arrasvuori discl oses
that also. The realtine, the sinultaneous, and the

conti nuous generati on.
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Q So you didn't exactly answer ny questi on.
My question was, what would it nean within
the context of the 256 patent to generate and
communi cate an interface in realtinme?
A So | think | did answer your question. |'I|
try again.
| did not try to put a boundary around
everything that that could possibly nean in ny
decl aration. Instead what | did was | | ooked at ot her
prior art and asked the question whether that woul d
sati sfy any reasonable definition of sonme of the terns
inthis claimlimtation.
Q So in order to say a prior art reference,
i ke Arrasvuori, generates and conmuni cates an
i nterface, which in paragraph 72 of your declaration
you say is a |l eaderboard, in realtine, how can you
make that determ nation w thout having an

under st andi ng of the clai ml|anguage?

A Wll, | think | said earlier -- I'Il say it
again -- that realtine, a reasonable definition of
"realtinme"” will alnost certainly nean | ow | atency
bet ween one event and the next. |In this case, the

events are generating and conmuni cati ng.
So nost definitions or all definitions -- all

reasonabl e definitions | can think of of realtine
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woul d have a notion of |ow |latency. And what |ow
| at ency neans has to depend on the application or the
task. So again, it's context-dependent.

But in the context of mnultiplayer video ganes
as were conmon in 2007, many very popul ar ones, people
around the world are playing in realtinme shooting at
each other, and those things have to be done with | ow
| atency. It has to be continuously generated. It has
to be sinultaneously conmunicated with an appropriate
definition of those ternms.

Arrasvuori discloses simlar sorts of
i nterfaces | ooking at paragraphs 52 and 53, for
exanple, and | do not have the reference in front of
me. But if you read those, you'll see a disclosure of
exactly that sort of system where players are playing
and getting feedback fromeach other in realtine.

Q So woul d you agree that your opinions in your
decl aration are based on reasonabl e definitions of
these terns but not in the context of what the
256 patent says?

A My opinions in ny declaration --

MR. McCLELLEN: (Qbjection. Form

Sorry. Please continue.

THE WTNESS: So ny opinions in ny

decl aration are based on any reasonable definition of
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those terns, but | did not try to delineate everything
that could be captured or excluded that by |ast claim
el enment because | did not do claimconstruction, and |
did not do a careful invalidity of analysis of entire
cl ai ns.

| nstead, | was | ooking at individual terns,
and under st andi ng what they have to nean w t hout
trying to say what el se they coul d nean.

BY Ms. STAUBACH:

Q So you' ve been an expert in patent cases
before. In those cases, have you given opinions based
on reasonable definitions that aren't deduced fromthe
rel evant patent in the case?

A So ny reasonable definitions are based on the
specification 256, as well as ny own engi neering
under st andi ng, but, again, | did not try to cone up
with a clear delineation between everything that's
i ncl uded by that el enment and everything that's
excl uded by the el enent.

So I did consider 256 when | | ooked at
Arrasvuori and determ ned whether it was generating an
interface in realtine,.

Q In what way did you consider the 256 if you
didn't try to delineate what the claimlimtations

mean in light of the specification of the 256 patent?
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A "Il try to explain one nore tine.

So what | amsaying is that Arrasvuori is an
exanpl e of what's disclosed in this last claim
element. What |I'mnot saying is everything that can
be excluded by this last claimelenent. So those are
di fferent things.

And ny determ nation that Arrasvuori is
di sclosing what's in this claimelenent is based on ny
own engi neering understandi ng, what a POSI TA woul d
know, and the specification of the 256 patent.
P-OS-I-T-A person of ordinary skill in the art.

Q Al right.

Can you tell ne all the reasonable
definitions you're aware of for the phrase
"real ti me"?

MR, McCLELLEN: |I'msorry to interrupt. This
sounds |like this mght be going on for a little bit.
W' ve been going for about an hour.

Do you want to take a break first?

M5. STAUBACH. After this question.

MR McCLELLEN: Ckay.

BY M5. STAUBACH:
Q Can you tell nme all the reasonable
definitions you're aware of for the phrase "realtinme"?

A | believe any reasonable definition will have
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sone notion of low latency built into it, and what | ow
| at ency neans has to depend on the task or the
application. So | can't tell you every definition,

but | can tell you all definitions will probably have
that -- | believe would be that in it.

M5. STAUBACH. All right. Thank you.

We can go off the record.

THE VI DEOGRAPHER: (Going off the record. The
tinme is approximtely 9:59 a.m

(Recess taken.)

THE VI DEOGRAPHER: We're back on the record.
The tinme is approximately 10:11 a. m
BY MS. STAUBACH:

Q Ckay. Wl cone back.

So as we previously discussed, you did not
performan analysis to determ ne the scope of the
clains in the 256 patent; is that right?

A | did not performa detailed analysis of the
clainms, just sonme of the individual terns.

Q Did you performany analysis to ascertain the
scope of the full clains?

A That's not what | was asked to do.

Q So the answer to that would be no?
A That's right.
Q

Sitting here today, you can't provide nme with
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a definition of the phrase "realtine” within the
context of the 256 patents clains?

MR. McCLELLEN: (Objection. Form

THE WTNESS: Just refer to ny previous
answer. | know what it has to include, that
definition, but it may include other things
potentially. But it definitely has to include sone
notion of |ow | atency.
BY Ms. STAUBACH:

Q How can you under stand whet her the Arrasvuori
reference teaches a claimlimtation, such as this
realtine [imtation, if you don't understand the scope
of the clains thensel ves?

A Arrasvuori teaches low |latency, and it al so
teaches realtinme, and those two are consistent with
each ot her.

Q But is low latency howrealtine is -- let ne
rephr ase.

Is low |l atency the definition of "realtine"
as it appears in the 256 patent clains?

A It definitely neans |ow | atency, and it may
mean other things too. So I haven't done a claim
construction within the 256 patent's context, but it's
clear fromthe specification that realtine in the 256
context nmeans that there's low latency, in this case

877,653 6736 LEXITAS

Fax 312.236.6968

\
Exhibit 2006 - Page 43 of 135



© 00 N o o b~ w N P

N DN N D NDMDDNN P P P PP PP PP PP
o A~ W N B O © 00 N OO0 O A W N +—, O

Lululemon vs Nike
Dr. Kevin Lynch - 07/27/2023

bet ween generate and communi cate. So it nmeans at
| east that.

Q When you were considering Arrasvuori, you
only consi dered whet her Arrasvuori neets certain
technol ogi cal aspects of the 256 patent?

MR. McCLELLEN: (Objection. Form

THE WTNESS: | was asked to provide an
anal ysis of Arrasvuori and what it teaches, and al so
certain obvious conbi nati ons.
BY M5. STAUBACH:

Q So if we | ook at your declaration table of
contents on page |, Section 7(A), there are
subsections titled, "Network Architecture,”" "Gane
Initiation and Ganeplay Operations,” "Monitoring and
Feedback Operations.™

Do you see that?

A Yes.

Q And " Conpensatory Operations.”

So in these sections do you agree that you

gave overviews of how Arrasvuori teaches these

concepts?
A So those sections are primarily summari zi ng
I nportant -- inportant passages from Arrasvuori and

al so giving my own understandi ng of what they nean.

And the structure is mrroring the structure of the
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Arrasvuori disclosure, gane initiation and ganepl ay
operations, nonitoring and feedback operations, and
conpensatory operations are listed in that order in
the Arrasvuori disclosure.
Q And did you sel ect these specific categories
of information to discuss with regard to Arrasvuori ?
MR, McCLELLEN. (Qbjection. Calls for
privilege and work product.
| nstruct the witness not to answer.
(Wtness instructed not to answer.)
BY M5. STAUBACH:
Q Did you anal yze any particul ar claim
limtations fromArrasvuori in these sections?
A | did not anal yze Arrasvuori's cl ai ns.
Q | " m sorry.
| nmeant, did you anal yze any of the 256
patent's clains with regard to Arrasvuori in these
sections?
A Particular ternms, yes, but not entire clains
or even entire claimelenents as they are defined.
Q And can you point ne to the terns that you
anal yzed?
A It may take sonme tinme, but | wll just flip
t hrough ny decl arati on.

Q Well, you start discussing Arrasvuori on page
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A Ckay.
Q Let me be a little bit nore specific. So

let's go to page 23, the section entitled, "Network
Architecture.™

Does this section anal yze any claim
limtations fromthe 256 patent?

A This section is primarily telling you how
Arrasvuori works, and it may use | anguage fromthe
clainms, but it was not conducted to address any
particul ar claimelenent.

Q So this section doesn't address any
particular claimlimtation fromthe 256 patent?

A Section -- this section 48, paragraph 48 on,
I's describing how it works -- how Arrasvuori works in
terms of its network architecture,.

Q But you agree that it doesn't discuss any
specific claimlimtations fromthe 256 patent?

A So nmy understanding fromthe district --
sorry -- fromthe review board is that Caim1, for
exanple, is broken into a nunber of claimelenents:
A B, C D, et cetera. And in ny description of the
network architecture, | do not address any one of
those claimelenents in its entirety.

Q How about the next section, Gane Initiation
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and Ganepl ay Operations on page 247
A Uh- huh.
Q Does that address any particular claim
limtations fromthe 256 patent?
MR. McCLELLEN: (Objection. Form
THE WTNESS: Again, this will be the sane
answer. It's addressing aspects of the claim
limtations, but it is not taking a single, say, 1(D)
and sayi ng, Does Arrasvuori disclose claimelenent
1(D). | do not do that in this -- in nmy declaration.
BY M5. STAUBACH:
Q So I'l'l ask you the sanme question for the
next section, Gane Initiation Qperations.
Does this section discuss any particular
limtation fromthe 256 patent clains?
A It uses | anguage fromthe clains, but does
not address a conplete claimelenent.
Q What | anguage fromthe clains does it use?
A Wi ch -- which section are you tal king about?
Q Page 25, Gane Initiation Operations.
A So there's quite a few words in conmobn
bet ween that text and the claimtext.
Q Are any of those words intended to be in
conmon?

MR. McCLELLEN: (Objection. Calls --
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Dr. Lynch, you can answer the question to the
extent you don't describe communi cations between
nysel f and you or with Mehran.

THE WTNESS: Can you ask the question one
nore tine.

BY MS. STAUBACH:

Q Sur e.

Are any of the words in this Gane Initiation
Qperation section intended to be in comon with the
256 patent clains?

MR. McCLELLEN: (Objection. Form

Sane caution, Dr. Lynch.

THE WTNESS: In the sense that |I'm
descri bing technology simlar to the technol ogy
described in the 256 patent, there's naturally going
to be sone common words used.

BY M5. STAUBACH:

Q But there are no phrases lifted verbatimfrom
the 256 patent cl ains.

Wul d you agree with that?

A | agree with that. | was not trying to lift
cl ai m | anguage and then do conpari son agai nst it
explicitly.

Q And |'Il ask for one tinme for the next

section, Gane Play Operations. The sane question.
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Do you address any specific claimlanguage
fromthe 256 patent clains?

MR. McCLELLEN: (Objection. Form

THE WTNESS: | would give the sanme answer;

t hat because |I'mdescribing simlar technology in
Arrasvuori as appears in the 256 patent, there would
naturally be sone overlap in words, but | did not |ift
an entire claimelenent fromthe 256 patent and

anal yze that.

BY M5. STAUBACH:

Q So when consi deri ng whether Arrasvuori has
realtime feedback, you used a reasonable definition of
the phrase "realtine.”

Do you agree?

A | used an understanding of realtine --

MR. McCLELLEN:  1'm sorry.

(bj ection. Form

Pl ease conti nue.

THE WTNESS: | used an understandi ng of
realtime that any reasonable definition would al so
have as part of it -- and | nentioned this before --
| ow | at ency.

BY M5. STAUBACH:
Q Did you simlarly use a reasonable definition

for the term"communicate" as used in the 256 patent's
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cl ai ns?

MR. McCLELLEN: Qbjection. Form

THE WTNESS: So | believe communicate has a
fairly clear meaning.
BY MS. STAUBACH:

Q VWhat is that neani ng?

A That a communi cation was achieved. So in
this case two devices sonehow are tal king to each
ot her.

Q So in the context of two devices talking to
each other, a second device received a comuni cation
fromthe first device or vice versa?

MR. McCLELLEN: (Objection. Form

THE WTNESS: The way in which a
comruni cation is perfornmed, there's many ways that can
happen, but there will be a sender, and there will be
a receiver.
BY MS. STAUBACH:.

Q But you don't have a definition of the term
“comuni cate" as it appears in the context of the 256
patent cl ai n?

MR. McCLELLEN: (Qbjection. Form
THE WTNESS: It nust nean that two devices
are talking to each other, as | said earlier.

BY M5. STAUBACH:
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Q So is that your opinion of what the plain and
ordinary neaning of the term"conmmunicate" is as it
appears in Caim1l of the 256 patent?

MR. McCLELLEN: (Objection. Form

THE WTNESS: | believe two devices have to
be talking to each other, at |east two devi ces.
BY Ms. STAUBACH:

Q So that's the scope you're giving to the term

"communi cate” within the 256 patent?

MR. McCLELLEN: (Objection. Form

THE W TNESS: Just to be clear, | am not
giving a scope of any of the terns. Wat |'m saying
I's that any reasonable definition would have to have
that as part of it.
BY M5. STAUBACH:

Q How about the phrase "sinultaneously
comruni cate"? What's the reasonable definition of
that that you considered?

MR. McCLELLEN: (Objection. Form

THE WTNESS: So simultaneously comuni cate
inthis claimelenent is not conpletely clear, so |
can't say what the scope of that is; however, as |
mentioned in the Arrasvuori disclosure, there is a
noti on of the server comrunicating with user devices.

BY M5. STAUBACH:
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Q So it's not entirely clear to you what the
phrase "sinultaneously communi cate" neans in the
context of the 256 patent's clains?

A It's anbi guous.

Q You didn't offer any opinion on that in your
decl aration; correct?

MR, McCLELLEN:. (Qbjection. Form

THE W TNESS: Again, ny declaration was not
based on studying or providing an analysis of the
claimel enents, but rather studying prior art and
seeing if it would be an exanple of any of the terns
used here.

BY MS. STAUBACH.

Q And how can you under st and whet her Arrasvuori
t eaches communi cation w thout being able to understand
what that nmeans in the 256 patent's clains?

MR, McCLELLEN:. Sane objection.

THE WTNESS: As | nentioned, conmmunication
must i nvol ve one device tal king to another device, and
that's clearly happening in Arrasvuori.

BY MS. STAUBACH:.

Q Let nme reask that.

How can you understand whet her Arrasvuori
t eaches simul taneous conmuni cati on without being able

to understand what that neans in the context of the
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256 patent?

MR, McCLELLEN:. Sane objection.

THE WTNESS: So the use of "sinultaneously
communicate"” in Caim1l -- the last claimelenment of
Caiml in the 256 patent is anbi guous. But according
to any definition that I can think of, Arrasvuori
di scl oses it.

| f you want ne to show you paragraphs 52 and
53, | can explain, of Arrasvuori. | don't have it in
front of ne.

BY M5. STAUBACH:

Q VWhat does "continuously generate" nean to you
in the context of the 256 patent?

A Again, it's not -- | haven't done a claim
construction for that in the context of the 256
patent; however, | woul d understand conti nuously
generates in this case to nean sonething to generate
recurrently. 1It's not done once.

So one idea is that you generate the
interface once, and that's clearly not continuously
generating it. If you do it nmultiple tines, then that
can be continuously generating.

Q So when you say "recurrently,” if the
I nterface was generated once every hour, in your

opinion, is that continuous?
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A That woul d depend on the application.

I n any case, as any engi neer knows, there's a
di fference between continuous tinme and discrete tine.
Conti nuous has a very strong definition to an
engi neer, which is clearly not what's being used in
the 256 patent. And so now we have to resort to nore
col I oqui al understandi ng or commonsense under st andi ngs
of what continuously m ght nean.

And so that woul d depend on the context. It
coul d have many different neani ngs.

Q Wll, let's talk about the context of the 256
patent and activity tracking.

What does "continuous generation” nmean in
t hat context?

A As | said, it neans recurring, at least. It
could nmean other things, but it at |east neans
recurring. It definitely nmeans recurring.

Q But it doesn't have to be recurring with any
particul ar frequency?

A No. That woul d depend on the task and the
appl i cation.

Q Al right.

Let's tal k about Arrasvuori and Arrasvuori's
conput er vi deo gane.

What woul d satisfy continuous generation in
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t hat context?
A So as an exanple --
| don't have Arrasvuori in front of ne.
Wuld you like to give that to me, or should | do it
from nmenory?
Q Sur e.
This is Exhibit 2.
(Exhibit 2 nmarked.)
THE WTNESS: Should | start answering, or
woul d you like to ask the question again?
BY M5. STAUBACH:

Q Do you need ne to repeat it?
A Pl ease.
Q What woul d satisfy "continuous generation" in

Arrasvuori's context?
A Ckay.

So there are -- again, | did not focus on the
word "continuous” in ny declaration because, honestly,
it's quite obvious, but I wll pick out one exanple
here. Paragraphs 52 and 53.

| read, "As another exanple with conpletion
of and/or during performance of a real world fitness
task, display m ght be provi ded wherein graphical
i ndi cators corresponding to users that are perform ng

and/ or that have perforned a real world task"” --
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sorry -- "fitness task are positioned relative to one
anot her, a goal corresponding to the task, and/or a
root corresponding to the task. Such display m ght,
for instance, provide a gane world depiction and/or be
presented via one or nore GUIs and/or other interfaces
provi ded by w rel ess nodes and/ or other conputers of
users. Such display mght, in various enbodi nents,
take into account quality of real world fitness task
per f or mance. "

So paragraph 53 then gets nore to the heart.

"For exanple, in the case where a stage of a
gane requires that users reach a gane world | andmar k
by performing a real world fitness task of running
and/ or jogging, display m ght provide a graphical
representation for each user performng the task and
show t he graphical representati ons as progressing
al ong a gane world route, termnating in the gane
wor |l d | andmark. A user view ng such display m ght,
for instance, be able to determ ne how cl ose each
participating user was to the goal and/or how well
each such user was conpeting relative to other such
users. "

So that was a long quotation. | think I got
it nostly right.

The point here is that, as an exanple,
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mul tiple conpetitors are conpeting in a running or
jogging race. They are seeing in realtinme a graphical
representati on show ng how each of the conpetitors is
progressing along a gane world route, and that
termnates in a gane world | andmark. So by wat chi ng
this display, | can see how well |'m doing conpared to
ot hers.

So this has to be continuously generated, the
interface. It has to be sinultaneously comuni cat ed.
And, again, sinmultaneously here is an inpossible
definition by a strict theoretical viewpoint, but
conmmuni cat ed si nul taneously could nean as soon after
as reasonabl e that you' ve generated the interface;
that could be sinmultaneous, and/or it could be
si mul t aneously communi cated to all of the users.

So those are two different possible uses of
“simul taneously,"” both of which are here. And in
realtime, this interface woul d be usel ess unl ess there
is low | atency between the data being received at the
server and then be displayed on ny GU. So by any
definition | can think of for "continuously
generated," "sinultaneously communi cated," by at | east
those two definitions and provided in realtine,
par agraphs 52 and 53 very clearly disclose that.

And so in ny own declaration when |I did not
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focus on the "continuous" aspect of it, tomy mnd it
was so obvious that it did not need to be a focus of
nmy decl arati on.

Q So in paragraph 53 where Arrasvuori discusses
users "reaching a gane world | andmark by perform ng a
real world fitness task of running or jogging and

show ng graphical representation for each user," does
Arrasvuori ever say how frequently the graphi cal
representations are updated?

A No. Again, that's where it has to be task
dependent; what it neans to be realtine, what it neans
to be continuously generated.

And so for this task, if it's a running race
that lasts a mnute, an interval of one m nute between
updates woul d not suffice. |t would not be realtine.
It would not be continuous. |If the running race
| asted ten years, then a one-m nute update m ght be
fine.

So it has to be interpreted in the context of
Its usage because continuous has many neanings. So it
has to depend on how it's used in context.

Q So what you're saying is that, in the context
of Arrasvuori, if the race is, let's say, an hour
|l ong, a one-mnute refresh rate for progress is too

sl ow to be continuous generation?

Page 58
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MR. McCLELLEN: (Objection. Form

THE WTNESS: What |'msaying is that for
this to be useful, for it to be satisfying for the
users, for me to want to use it, it has to be
refreshed often enough, and whether it's, you know, a
mllisecond or 100 mlliseconds or sonething else is
sonet hing that would be of focus of a user study, for
exanpl e.

In any case, it's not zero. |It's not
conti nuous by the mat hematical theoretical engineering
definition. |It's sonmething that recurs. So the word
"“continuous" has to be interpreted in context.

BY M5. STAUBACH.

Q So let's say that Arrasvuori's running or
] oggi ng race described here lasts -- is a distance of
one mle.

Coul d you put a tine span on what it would

nmean to be continuous generation in that context?

A | think --
MR. McCLELLEN: (Objection. Form
Go ahead.
THE WTNESS: | think the ultinmte purpose of

bothering to wite a patent is to disclose sonething
t hat sonmebody might want to use, and so this is

telling us that there is a colloquial neaning of
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conti nuous refresh, which neans conti nuous generation,
si mul t aneous communi cation, realtinme;, so this is
di scl osi ng that.

And then if you want to ask what is the
refresh rate, | would say that is a subject for a user
study and is not sonething explicitly here.

BY Ms. STAUBACH:
Q So Arrasvuori doesn't explicitly teach this
refresh rate idea; correct?

MR. McCLELLEN: (Objection. Form

THE WTNESS: Again, this is in the context
of multiplayer video ganes, which were very well-known
then. So ny reading of this, which I"msure is the
correct reading, is that this patent application is
geared towards giving people sone exercise while they
pl ay video ganes, which they are notivated to do.

So for themto be notivated to play a video
ganme, they would need to have an interface that was
fun to use, and if it were overly del ayed, nobody
woul d use it. And again, we have plenty of exanples
of multiplayer ganes, people playing around the world,
shooti ng ganes, for exanple, where if | shoot at you
and | don't know what happens for a mnute, |'m not
going to play that gane.

So that's the context in which this is being
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provided. So this is disclosing effectively
conti nuous in the context of the task.
BY M5. STAUBACH:
Q VWhat do you nean by "effectively
conti nuous"?
A | am just hedgi ng against the theoretical
definition.

So anybody who is an engi neer, including
people in this room have seen the word "conti nuous
time" and have seen it differentiated fromdiscrete
time, and conputers, which all of this is based on,
are running in discrete tine. So they can't satisfy
that theoretical definition.

So instead we're left wth reasonable
definition, colloquial definitions, definitions that
make sense in the context of the application. So as
you read this, there's no way to interpret it other
than that the feedback that the interface is being
conti nuously generated, sinultaneously comruni cated,
and in realtine.

There's no way to read this; otherwse, this
woul d not disclose anything that anybody would want to
do.

Q But sitting here today, in the four corners

of Arrasvuori you can't point to any disclosure where
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Arrasvuori gives such a refresh rate; correct?
MR. McCLELLEN: Qbjection. Form
THE WTNESS: So if you ask ne questions
like, Is it anywhere in the disclosure, | probably
will not be able to answer w thout reading the whol e
thing. But | will say that | amnot aware of it
saying 10 mlliseconds anywhere, for exanple.
BY M5. STAUBACH.
Q Do you see anything like that in the
par agraphs that you pointed ne to, paragraph 52 and
53?2
MR. McCLELLEN: (Qbjection. Form
THE WTNESS: |It's a description of a user
experience, so it's not giving ne what the | ow | atency
means in this application.
BY M5. STAUBACH.
Q So it doesn't tell you a frequency with which
the data is generated --

A Correct.

Q -- on the interface?
A Correct.
Q Could there be a situation where data is

generated in realtinme but not continuously?
MR. McCLELLEN: (Objection. Form
THE WTNESS: [It's possible to define such a

312.236.6936

\
Exhibit 2006 - Page 62 of 135

Fax 312.236,6968 LEXITAS
‘



© 00 N o o b~ w N P

N DN N D NDMDDNN P P P PP PP PP PP
o A~ W N B O © 00 N OO0 O A W N +—, O

Lululemon vs Nike

Dr. Kevin Lynch - 07/27/2023 Page 63

t hi ng.
BY M5, STAUBACH:
Q How woul d t hat work?
A Well, so | already referred to
conti nuous-tine systens and di screte-tine systens.
There are al so systens call ed event-based systens.
And so it's possible, for exanple, when the
door closes, for a sensor to sense that the door has
closed and then transmt it sonewhere in realtine;
right? So after the door closes, wthin sone anount
of time, I'mnotified that the door has closed. So
that is sonething that doesn't have to be conti nuous.
Q But if that door was opened and cl osed
multiple tinmes, it would then be continuous because
It's recurring?
A So an event-based system can have events that
are recurring is certainly the case.
Q And is -- any tinme an event-based system has
a recurring event, does that make the event
conti nuous?
MR. McCLELLEN: (Objection. Form
THE WTNESS: Well, I'"mnot sure howto
answer that question. But froma user's standpoint,
if all they care about is the event happening, then

they may not be able to distinguish between sonething
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bei ng updated at a high frequency and sonet hi ng bei ng
updat ed when the event occurs.
BY M5. STAUBACH:

Q How do you know that Arrasvuori isn't an
event - based systen?

A Wel |, event-based systens are very broad and
I nclude discrete-tine systens, which includes
everything that a conputer can do. So the event coul d
be a mllisecond has passed. That's another event.

Q Earlier you nentioned in the context of video
ganmes, video ganes needing to be enjoyable to the
user.

Are you in a position to offer opinions on
user preferences or what a user would enjoy in the
context of video ganes in 20067

MR. McCLELLEN: (Objection. Form

THE WTNESS: | have ny own opinions as to
what's fun, and |I'm sure you do too.

BY Ms. STAUBACH:

Q But you're not an expert in that field?

A No.

MR, McCLELLEN: Dr. Lynch, just a rem nder.
Pl ease pause before answering the question to give ne
tinme to object.

THE W TNESS:  Sure.
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MR. McCLELLEN: So objection, form to that
guesti on.
BY M5. STAUBACH:

Q |"mgoing to reask a question fromearlier

because |'mnot sure that | got an answer.

How do you know that Arrasvuori isn't an
event - based systenf?

MR. McCLELLEN: (Objection. Form
Foundat i on.

THE WTNESS: So, again, event -- if you
t hi nk of a Venn diagram event-based systens is a
circle that includes all discrete-tine systens. So to
call it an event-based systemis not |imting.

So the event that can occur is that, for
exanple, a mllisecond has passed, and that makes
it -- that's an exanple of a discrete-tinme system but
none of these are, by an engineering definition, a
t heoretical definition, which doesn't fit -- it does
not fit these disclosures of continuous.
BY M5, STAUBACH:

Q So if an event-based systemi ncl udes all

di screte-tine systens, there's Arrasvuori would fall
within that; right?

MR. McCLELLEN: (Objection. Form

THE WTNESS: | think everything would, but
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the point is that -- | nean, with a conputer. But the
point is that discrete-tinme systens can nmarch al ong at
fixed tine intervals; event-based systens do not have
to.

M5. STAUBACH. Can we go off the record and
take a 10-m nute break?

THE VI DEOGRAPHER:  Sur e.

Going off the record. The tine is
approximately 10:48 a. m

(Recess taken.)

THE VI DEOGRAPHER: W' re goi ng back on the
record. The tine is approximately 11:03 a. m
BY MS. STAUBACH.

Q So just to recap, continuously generating an
interface in terns of the Arrasvuori reference -- et
nme rephrase. Sorry.

I n your opinion, Arrasvuori discloses
conti nuously generating an interface based on the fact
that you think Arrasvuori's video gane had to be
enj oyable to users; is that correct?

MR. McCLELLEN: (Objection. Form

THE WTNESS: ['mnot -- it had to be
appropriate to the task, right; whether it's enjoyable
or not is an individual preference and decision. But

the conti nuous generation, sinultaneous communi cation,
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and realtineness of it needs to be appropriate to the
task, the application, otherwise it has no val ue.
BY M5. STAUBACH:

Q So what ot her considerations, other than
whet her the video gane is enjoyable, are appropriate
to the task?

MR, McCLELLEN:. (Qbjection. Form

THE WTNESS: It depends on the task.

BY Ms. STAUBACH:

Q Ckay.

Let's consider the task is Arrasvuori's video
gane.

A That's -- okay.

Q VWhat ot her considerations ot her than whet her
a user is enjoying the video gane are there?

MR. McCLELLEN: Sane objecti on.

Go ahead.

THE WTNESS: So Arrasvuori discloses many
ki nds of ganmes, but here is -- the focus nostly is on
running in those two paragraphs that | cited.

So are you asking for an opinion on those two
par agraphs or --

BY M5. STAUBACH:
Q What is your opinion that Arrasvuori teaches

conti nuously generating an interface based on?
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MR, McCLELLEN. I'msorry. One second.
Go ahead.

THE W TNESS: Based on the description in the
di scl osure and the context of multiplayer ganes.
BY MS. STAUBACH:

Q What particul ar portions of Arrasvuori say to
you that Arrasvuori discloses continuous generation of
an interface?

A So, again, | believe continuous generation
must nmean that it's generated in a recurrent fashion,
So not just once. It happens again.

Q And where does Arrasvuori say that?

A | n paragraphs 52 and 53 anpong nmany, nmany
other places. And it's clear to -- if it's not stated

explicitly, it's clear in the reading.

Q What makes it clear fromthe readi ng?
A Because the task is very clearly defined.
| "' mracing agai nst other runners. | want to see where

they are now.
Q So a user that couldn't see where they are
now in relation to the other users wouldn't be
enj oying Arrasvuori's video gane; right?
MR. McCLELLEN: (Objection. Form
THE WTNESS: Enjoying has nothing to do with
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52 and 53. | don't want to talk about that. But it's
describing here that people need to be able to see
where their conpetitors are to understand their
current status in the race.
BY MS. STAUBACH:

Q But Arrasvuori never actually discloses
conti nuous updating of the graphical indicators.

Do you agree with that?

MR. McCLELLEN: (Objection. Form

THE WTNESS: | do not agree with that.

In ny owmn declaration, |I did not focus on the
word "continuous," again, because it's so obvious, and
the sanme applies in Arrasvuori. You don't need to see
the word "conti nuous" to understand what's being
descri bed.

BY MS. STAUBACH:

Q So in terns of choosing which terns fromthe
256 patent's clainms you woul d address in your
decl aration, you excluded terns that you thought were
t oo obvious to discuss?

MR. McCLELLEN: Objection. Calls for work
product and privil ege.

Dr. Lynch, you can answer to the extent you
excl ude di scussi ons between nyself and you and with

Mehr an.
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THE WTNESS: So to reiterate, | did not do a
conprehensi ve analysis of the claimlimtations in ny
anal ysis of Arrasvuori.

BY M5, STAUBACH:
Q Did you intentionally not consider the term
"conti nuous" because it was too obvious?

MR. McCLELLEN:. Sane objection. Also, form

THE WTNESS: There was no reason to focus on
it because it's so obvious to anyone of ordinary skill
in the art.

BY M5. STAUBACH:
Q Did you exclude any other claimterns from
your decl arati on because they were too obvi ous?

MR. McCLELLEN: (Objection. Form

THE WTNESS: To reiterate, | did not do an
anal ysi s based on the | anguage of the claim
i mtations conprehensively.

BY MS. STAUBACH:.
Q How do you determine if sonething is so
obvi ous that you don't need to tal k about it?

MR. McCLELLEN: (Objection. Form

THE W TNESS: Paragraphs 52 and 53 in
Arrasvuori, as an exanple, anong many others, | don't
see any way that a reasonabl e person could read this

and not think that the interface is being generated
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recurrently, that it's being communicated
simul taneously -- by either definition of
sinmul taneously -- and that it's being done realtine.

| don't see a way to read that w thout understandi ng
t hat .
BY MS. STAUBACH:
Q | think we tal ked about earlier appropriate
to the task at hand, recurrence rates that are too
sl ow coul d be nonconti nuous, in your opinion --
MR, McCLELLEN: (bjection --
BY M5. STAUBACH:
Q Do you agree with that?
MR. McCLELLEN: 1'm sorry.
bj ection. Form
THE WTNESS: | amcertain that continuous in
t hese contexts, in the context of the 256, neans
recurrent, but | do not see a clear definition of when
It stops being continuous based on the interval.
BY Ms. STAUBACH:
Q You don't see a clear definition where? In
Arrasvuori or in the --
A 256.
Q Do you see a clear definition in Arrasvuori?
A Yes. Inplicit in the description of the gane

that's being perfornmed by nultiple users. So it's not
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an explicit nunber, but it's an explicit usage or
meani ng of continuous in the context of this task.

Q But if whether a systemneets this
"continuous generation” term depends on the interval
of updates -- let nme rephrase.

You say there's a clear definition inplied in
Arrasvuori, but whether a system conti nuously
generates an interface depends on the actual task at
hand; correct?

MR. McCLELLEN: (Objection. Form

THE WTNESS: So, again, any definition of
conti nuous here has to be taken in context, and |I'm
sayi ng the context depends on the task.

BY Ms. STAUBACH:

Q But even within Arrasvuori's disclosure, such
as paragraphs 52 and 53 that we discussed earlier,
there could be situations where the frequency of
updating the interface is too slow to be continuous;
right?

MR. McCLELLEN: (Objection. Form

THE WTNESS: [|'mnot saying that. It could
be too slow to be enjoyabl e.

BY M5. STAUBACH:

Q vell --

A So ny definition of continuous nust i nclude
312.236.6936 .
Fax 312,236,696 LEXITAS
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recurring, but I'mnot applying a standard as to the
rate or the events that have to occur.

Q | think previously we discussed if there was
a long-termactivity that |asted, naybe, for a nonth,
an interval of one mnute mght be acceptable, but if
it was a shorter activity of maybe, |ike, an hour-1ong
race, then one mnute would be far to slow

Do you renenber that?

A | remenber saying that it's going to be
t ask- dependent, and what -- one of the factors in that
task is the length of tinme that that task is going to
take, but that's not the only factor.

Q But you have to be able to draw a |line

sonewhere; right?

THE WTNESS: | amnot drawing a |ine.
MR. McCLELLEN: (Objection. Form
THE WTNESS: | amnot drawing a line. As an

exanmple, if I"'mtrying to bal ance a pendulum for a
mllion years, I'mstill going to need a fast update
rate to bal ance that pendulum even though the
duration of the task is quite long. So it depends on
multiple factors, what's appropriate for the task.
BY M5. STAUBACH:

Q But if Arrasvuori's race, as contenpl ated by

paragraph 53, was a one-mle race that was only
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updated -- the data on the interface was updated with
a frequency of every two mnutes, that would be too
slow to be continuous.

Wul d you agree with that?

MR. McCLELLEN: (Objection. Form

THE WTNESS: This is not part of ny analysis
in ny declaration.

BY Ms. STAUBACH.

Q You're a person of ordinary skill in the art;
right?
A Yes.

Q And you understand the hypothetical that I'm
posi ng; right?

A Yes.

Q So as a person of ordinary skill in the art,
woul d you think that seeing an update on the interface
every two mnutes in a one-mle race would be too sl ow
to be continuous?

A | would say that --

MR. McCLELLEN: (Objection. Form

Go ahead.

THE WTNESS: That would be too slow to be
enj oyabl e.
BY Ms. STAUBACH:

Q Too slow to be enjoyabl e.
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And is that the baseline for determ ning
whet her sonething is being continuously generated?
MR. McCLELLEN: Sane objecti on.

THE W TNESS: No.
BY MS. STAUBACH:

Q And Arrasvuori doesn't say the length of the
race; it doesn't say the frequency with which the
graphi cal indicators are updated.

Do you agree?

MR. McCLELLEN: (Objection. Form

THE WTNESS: |t does not say those things,
not in paragraphs 52 and 53.
BY MS. STAUBACH:

Q Does it say it anywhere?

A Does it say what anywhere?

Q Does it say the length of a race or does it
say the frequency with which the graphical indicators
are updat ed?

MR. McCLELLEN: (Objection. Form

THE WTNESS: ['Il take the second one.

| amnot famliar with anywhere that says
what the length of the update rate has to be. Again,
this is in the context of nultiplayer video ganes.
BY Ms. STAUBACH:

Q You said you didn't review Tagliabue; is that
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right?
A That's correct.

Q Wy not ?
A | wasn't --
MR, McCLELLEN: Objection. Calls for work
product and attorney-client privilege.
| nstruct the w tness not too answer.
(Wtness instructed not to answer.)
BY Ms. STAUBACH:

Q Did you not think it was inportant to address

Tagl i abue in your declaration?

MR. McCLELLEN: (Qbjection. Form

THE WTNESS: No, | did not think it was
sonething | needed to do because it was not part of
what | was asked to do.
BY M5. STAUBACH.

Q So you don't offer any opinions on whether
Tagl i abue antici pates any claimof the 256 patent;
correct?

A | do not.

Q Can you turn with me to page 7 of your
decl arati on.

A Just one nonent.

Just to continue ny answer to the previous

gquestion. I n paragraph 46 of ny declaration is what |

312.236.6936 \
Fax 312,236,696 LEXITAS
ww.lexitasl om
‘ Exhibit 2006 - Page 76 of 135



© 00 N o o b~ w N P

N DN N D NDMDDNN P P P PP PP PP PP
o A~ W N B O © 00 N OO0 O A W N +—, O

Lululemon vs Nike
Dr. Kevin Lynch - 07/27/2023

Page 77

was asked to do, for reference.

standards in formng ny opinions."”
Do you see that?
A Yes.
Q And then you have the clai mconstruction

standards section directly bel ow.

are given their ordinary and custonary neani ng as

the relevant part in the context of the patent's
entire disclosure and prosecution history."
Did | read that right?
A Yes.

you applied in formng your opinions?
A | did not give any special neanings to the

claimterns.

Q And is this one of the |egal standards that

Sorry to interrupt. Were would you |ike ne

to go?

Q Page 7.

A Yes.

Q The first full sentence. "Although I'mnot a
| awyer, | have been advised to apply certain | egal

It says that "I understand that claimterns

woul d be understood by a person of ordinary skill in

Q Did you give them ordinary and customary
meani ngs?
312.236.6936
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MR. McCLELLEN: (Objection. Form

THE WTNESS: Again, ny analysis was not to
try tolimt or to understand the full scope of any
el ement or any claim but rather to | ook at other
prior work and explain what they are teaching and how
it relates to topics in the 256 patent.
BY Ms. STAUBACH:

Q Way is this claimconstruction standard
section in here?

MR, McCLELLEN: (Objection. Calls for work
product. Attorney-client privilege.
| nstruct the wtness not to answer.
(Wtness instructed not to answer.)
BY Ms. STAUBACH:

Q But just to confirm you did not apply the
cl ai mconstruction ordinary and customary neani ng
standard in your declaration?

MR. McCLELLEN: (Objection. Form

THE WTNESS: As | nentioned, sone of the
terns here are anbiguous in the clainms and need to be
construed in the context of the specification, and
what | did was to analyze other prior art to see if it
meets any reasonable definitions of certain of these
claimterns, not a conprehensive analysis of the

cl ai m
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BY MS. STAUBACH:

Q So earlier we discussed the claimphrase
"simul taneously comuni cate,” and you indicated that
t hat was anbi guous.

VWi ch other claimterns are anbi guous, in
your opi nion?

A There are a lot of claimterns. Wuld you
like to point nme to any particul ar ones?

Q Wll, in daiml -- I'mhappy if you need
time to read it again.

Do you see any other claimterns there that
are anbi guous?

MR. McCLELLEN: (Objection. Form

THE WTNESS: This was not part of ny
analysis, soit's not in ny report.
BY MS. STAUBACH:

Q | understand it's not in your report.

But sitting here today | ooking at Claim1, do
you see any other claimterns that you consi der
anbi guous?

MR. McCLELLEN: Sane objecti on.

THE WTNESS: |'mnot prepared to opine on
that in realtine,
BY Ms. STAUBACH:

Q So earlier when you said there are plural

Page 79
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anbi guous claimterns, you didn't have anything in
m nd?

A My point was -- so anbiguous | neant to
I ncl ude a case where the neani ng depends on the
context. So there are nmultiple terns where the
meani ng depends on the context.

Q Ckay.

Let's go to the next section down on page 7,
"Anticipation and Cbvi ousness. "

The first sentence of paragraph 17 says, "I
understand that a patent claimis invalid if it is
anticipated or obvious in view of the prior art. |
further understand that invalidity of a claimrequires
that the claimbe anticipated or obvious fromthe
perspective of a person of ordinary skill in the art
at the time the invention was nade."

Do you see that?

A Yes.

Q Do you provide any further detail on what it
means to anticipate a clainf

A No. | was not asked to perform an
antici pation anal ysis.

Q So you haven't drawn any concl usi ons
regardi ng whether any prior art reference antici pates

any claimof the 256 patent; correct?
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MR. McCLELLEN: (Objection. Form
THE WTNESS: That's not part of ny
decl arati on.
BY M5, STAUBACH:
Q Do you know i f Lululenon's petition included

anti ci pati on grounds?

BY Ms. STAUBACH.

It?

MR. McCLELLEN: (Qbjection. Form

have to specul at e.

BY Ms. STAUBACH:

st andar ds.

in formng your opinions?

A Yes.
Q VWhat did you apply in particul ar?

MR, McCLELLEN:. (Qbjection. Foundation.
THE WTNESS: | haven't read the petition.

Q And you're not famliar with the grounds in

THE W TNESS: | don't know the details. ' d

Q You al so have a section on obvi ousness | egal

Did you apply the obvi ousness | egal standards

A So paragraph 19 gi ves exanples of rationale
for obvi ousness.
Q So you tal ked about these rationales in your
decl arati on?
877,653 6736 LEXITAS

Fax 312.236.6968
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A | don't believe | explicitly referred to any
of them when | perfornmed an obvi ousness anal ysi s.
Q Do you ever offer an opinion on whether any

prior art reference discloses or suggests any claim
limtation fromthe 256 patent?
A | " m sorry.
MR, McCLELLEN:. (Qbjection. Form
Go ahead.
THE WTNESS: Can you ask that question

agai n?
BY M5. STAUBACH:
Q Sur e.

Do you ever offer an opinion on whether any
prior art reference discloses or suggests any claim
limtation fromthe 256 patent?

MR. McCLELLEN: (Objection. Form

THE WTNESS: Can you clarify what you nean
by "claimlimtation"? Are you talking about, for
exanmple, 1 A B, C, D as an exanple?

BY M5, STAUBACH:

Q Yes, that's right.

A | never did an analysis of all of the words
in a single claimelenent in ny declaration.

Q So, simlarly, you also -- you al so never

provi ded an opi nion on whether any prior art reference

312.236.6936
877.653.6736
Fax 312.236.6968

\
Exhibit 2006 - Page 82 of 135

LEXITAS



© 00 N o o b~ w N P

N DN N D NDMDDNN P P P PP PP PP PP
o A~ W N B O © 00 N OO0 O A W N +—, O

Lululemon vs Nike

Dr. Kevin Lynch - 07/27/2023 Page 83

di scl oses any claimas a whole fromthe 256 patent?
MR. McCLELLEN: Qbjection. Form
THE WTNESS: So just referring, again, to
what | was asked to do. You can see it in paragraph
46. That's what | was asked to do.
BY MS. STAUBACH:

Q So you were not asked to provide an opinion
on whether any prior art reference discloses any claim
as a whole fromthe 256 patent?

MR, McCLELLEN: Objection. Form Calls for
attorney-client privilege and work product.

You can answer to the extent that you' ve
tal ked about this in a declaration, but please do not
di scuss conversations with myself and Mehran.

THE WTNESS: | was not asked to consider an
entire claimelenent and performan invalidity
anal ysis on a claimas a whole.
BY MS. STAUBACH:.

Q | f you did not consider an entire claim

el ement, then you did not consider an entire claim
Wul d you agree wth that?
MR. McCLELLEN: (Qbjection. Form
THE WTNESS: | was not asked to perform an
invalidity analysis.

BY M5. STAUBACH:
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Q So if you were not asked to provide an
invalidity analysis, did you not offer an opinion on
whet her any prior art reference teaches any claimas a
whol e of the 256 patent?

MR. McCLELLEN: (Objection. Form

THE WTNESS: | did not analyze any claimas
a whole. But the context of the entire patent was
relevant to ny opinion -- the opinions |I do express.
BY Ms. STAUBACH:

Q Do you know if Arrasvuori ever discloses the

specific hardware of the w rel ess node?

MR. McCLELLEN: (Qbjection. Form

THE WTNESS: So paragraph 90 of Arrasvuori
tal ks about a nunmber of different kinds of conputers
that could be the w rel ess node.
BY M5. STAUBACH.

Q Does paragraph 90 ever use the term"w rel ess
node" ?
A |'"d have to read it to see if that word is in

there. But wreless nodes are discussed el sewhere in
t he di scl osure.

Q My question is if paragraph 90 uses the term
"W reless node"?

A May | read it?

Q Certainly.

312.236.6936 \
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A So throughout the patent application, it
refers to "wirel ess nodes and/or other conputers" and
90 is listing what could be those wrel ess nodes
and/ or other conputers.

Q My question was a little bit different.

A Ckay.

Q Does paragraph 90 ever use the term"w rel ess
node" ?

A Par agraph 90 in isolation does not.

Q Does Arrasvuori ever depict a user wearing a

W rel ess node?

A In the text Arrasvuori does.

Q Does it showit in a figure?

A No. No, | don't believe so.

Q Does Arrasvuori ever tal k about a user
wearing a wrel ess node on an appendage?

A Arrasvuori tal ks about wearing conputers and
al so tal ks about a conputerized watch, which woul d
naturally be on an appendage.

Q That disclosure of conputerized watch cones

from paragraph 90; correct?

A Yes.

Q Does paragraph 90 ever use the term"w rel ess
node" ?

A | believe you asked that already, and the
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answer is still no.
Q Do you know if Arrasvuori ever refers to the

term"chal l enge"?

A Yes. Sorry. Yes.

Q Wher e does that happen?

A Wthout reading the entire thing, |I can't be
exhaustive or conprehensive, but at |east in paragraph
2.

Q Do you know if Arrasvuori ever uses the term
“conpetition"?

A Yes. It's describing conpetitions
t hroughout, and it does use the word "conpetition,"
but I wll not be able to find everywhere. One
exanpl e i s paragraph 36.

Q Does Arrasvuori ever describe the concept of
Wi nni ng?

A Arrasvuori in many places describes
| eader boards and depictions of who is in front in a
running race, for exanple, and then al so discl oses
when you nove onto the next stage after achieving a
goal .

So achieving a goal or a challenge or w nning
is inmplicit, but I don't know everywhere it m ght be
t al ki ng about w nni ng.

Q Par agraph 20 of Arrasvuori describes a user
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being able to forma teamor to join a team

Do you agree with that?

|"msorry. | neant paragraph 18.

A Yes, | agree with that. Paragraph 18
di scl oses the ability to join a team

Q Does this paragraph discuss selecting a
conpetitor in a challenge?

A So paragraph 18 discusses "a graphical user
interface that allows one to | earn of avail abl e users,
create one or nore teans, select one or nore users for
one or nore new and/or existing teanms, to invite one
or nore users to join one or nore new and/ or existing
teans, to request to join one or nore new and/ or
exi sting teans, and/or to accept invitation to join
one or nore new and/or existing teans."

Then it goes on to say, "The users wreless
node and/ or other conputer m ght act to perform and
join operation with a server; e.g., a ganme server".

Q |"'mnot sure that answered ny questi on.

Does paragraph 18 describe selecting a
conpetitor for a challenge?

MR. McCLELLEN: (Qbjection. Form

THE WTNESS: |t describes "to select one or
nore users for one or nore new and/ or existing teans

for exanple."
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So yes is the answer to your question.
BY M5, STAUBACH:
Q So to you, paragraph 18 indicates that the
user is choosing a conpetitor?
A It says "to select one" --
MR. McCLELLEN: (Objection. Form
THE WTNESS: It says, "allows themto sel ect

one or nore user," so they are selecting another
pl ayer .
BY M5. STAUBACH:

Q After Arrasvuori -- after a user of
Arrasvuori's system chooses a team the user is
allowed to select a gane to play; right?

| "' m | ooki ng at paragraph 20.

MR. McCLELLEN: (Objection. Form

THE W TNESS: Paragraph 20 says that "the
w rel ess node and/ or other conputer m ght allow for
sel ection of one or nore ganes to play."
BY Ms. STAUBACH:

Q And t hen paragraph 21 tal ks about a user

being able to vote for a gane that they wish to play.
Do you see that?
A Yes.
Q And t hen paragraph 22, Arrasvuori says, "The

user selection of one or nore ganes m ght affect her
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nmenbership in one or nore teans."
Do you see that?
A Yes.
Q Does that nmean to you that even if a user
sel ects another user to play with or against, if those
users choose different ganes, they m ght not play
agai nst each ot her anynore?
MR. McCLELLEN: (Objection. Form
THE WTNESS: | understand Arrasvuori to be
expl aining a nunber of possibilities. So if your
gquestion is -- whatever you said, which I['mforgetting
now, is a possibility, that may be so, but I|I'm not
certain.
BY Ms. STAUBACH:
Q So if | asked you to play a gane with ne, and
then selected Gane A, but you selected Gane B, we
woul dn't be playing together anynore in accordance
wi th Arrasvuori's paragraph 327
MR. McCLELLEN: (Objection. Form
THE W TNESS: Again, Arrasvuori is describing
many possibilities. So if your question is what you
said, is that a possibility, then perhaps.
BY M5. STAUBACH:
Q Did Arrasvuori ever specifically discuss the

scenario in which a first user invites a second user
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to conpete in a specific chall enge?
MR, McCLELLEN:. Sane objection.
THE WTNESS: Yes. Paragraph 18.
BY M5, STAUBACH:

Q Par agraph 18 - -

A “Invites one or nore," so one user to join a
t eam

Q And is that first user selecting the ganepl ay
for the second user?

A There are other options, so | can't say what
t hat user woul d do.

Q So Arrasvuori doesn't say whether a first
user is able to invite a second user to conpete in a
chal | enge and where that first user selects the
chal | enge?

MR. McCLELLEN: (Objection. Form

THE WTNESS: | would have to read the
specification to find that.
BY Ms. STAUBACH:

Q So sitting here today, you don't know whet her
a first user is able to invite a second user to
conpete in a challenge where the first user selects
the chal l enge for both users?

MR. McCLELLEN: (Objection. Form
THE WTNESS: | believe they can, but, again,
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| would have to read. This is not part of ny
anal ysis, so | would have to read the whol e thing.
It's not in ny declaration.
BY M5, STAUBACH:
Q Wul d you agree that that disclosure would

come fromthe gane initiation and ganepl ay operation
section of Arrasvuori?

A So the invitation to another user to play a
game with the first user would be part of the gane
initiation and ganepl ay operati ons.

Q Wul d the first user be able to choose the
gane that the second user would play?

MR. McCLELLEN: (Objection. Form

THE WTNESS: | believe so, but this is not
part of ny declaration, so | would have to read
further.
BY M5. STAUBACH:

Q When you consi der the discl osure of
Arrasvuori, did you consider that disclosure as a
skilled artisan is 20237

A No.

Q As of what tine did you consider the
di scl osure of Arrasvuori ?

A The priority date, which is in 2007.

Q What did you do to place yourself in the
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shoes of a skilled artisan in 2007?

A Well, at that point | had been a professor
for ten years at Northwestern teaching master's and
Ph.D. students who satisfy the definition of person of
ordinary skill in the art, so | would put nyself in
t heir shoes.

|"mvery famliar with what those students
were famliar wth at that tine.

Q What was your experience with video ganes in
20077

MR. McCLELLEN: (Objection. Form

THE WTNESS: Can you be a little bit nore
specific with that question?

BY Ms. STAUBACH:

Q Had you done any work with video ganes?

MR. McCLELLEN: Sane objecti on.

THE WTNESS: Have | done work with video
ganmes? Do you nean the popul ar ganes, |like Call of
Duty? What -- |'msorry.

BY M5, STAUBACH:

Q Did your career in any way focus on video
ganes as of 20077

A No. We created video ganes as part of
human/ r obot control studies, so we woul d make ganes

for people to play. They were not very interesting
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ganmes, but they were good for our research.

So we did create ganes, but ny know edge of
ganmes, then, is what sonebody -- anybody who woul d
know about ganes, particularly working with students
who pl ayed ganes a lot in terns of these online video
ganmes, nultiplayer video ganes.

Q So when you say "we created video ganes, "
when was t hat ?

A That's been throughout ny career as a
professor. So since the late '90s until present. And
these are nmultiplayer ganes, but nothing anybody woul d
pay to play.

M5. STAUBACH: You all ready to take a |unch
br eak?

MR. McCLELLEN: | see lunch has arrived.
Let's take a break.

M5. STAUBACH. Can we go off record?

THE VI DEOGRAPHER:  Ckay.

Going off the record. The tine is
approximately 11:47 a.m

(Lunch recess taken.)

THE VI DEOGRAPHER: W' re goi ng back on the
record. The tinme is approximately 12:29 p. m
BY Ms. STAUBACH:

Q Al right. Let's swtch gears a little bit
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and tal k about Watterson. |n paragraph 85 of your
decl aration, you point to -- |let ne know when you're

there. Sorry.
You point to user nodules that may take the
form of other devices including Treadm || 12.

Do you see that?

A Yes.
Q And the next sentence says, "Watterson
teaches that Treadm Il 12 includes one or nbre sensors

such as a Belt Speed Sensor 230 and Incline Sensor
343."
Do you see that?
A Yes.
Q So Belt Speed Sensor 230, would that be on

the treadm || itself?
A Yes.
Q Ckay.

Same question for the incline sensor.
Wul d that be on the treadm || ?
A | believe so. | don't have the patent here,
but | believe so, yes.
Q Conti nuing on in paragraph 85, the next
sentence says, "The sensors can al so gather various
operating paraneters such as, but not limted to,

maxi mum pul se and heart rate, average pul se and heart
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rate, target heart rate, |length of workout session and
the Iike."
Do you see that?
A Yes.
Q So a pul se rate sensor, would that be on the
treadm || ?
A It would be on the user and possibly al so
attached to the treadm || .
Q So it could be, like, a handle bar that you
hol d that woul d take your pul se, for exanpl e?
A Can | have the patent?
Q Sur e.
Exhi bit 3.
(Exhi bit 3 nmarked.)
BY M5. STAUBACH:
Q So that sentence | just read from paragraph
85, you quote, Watterson at Columm 25, Line 17 through
20.

A Just give ne a nonent to catch up. Thank
you.

Q Wuld you like ne to repeat the question?

A Yes.

Q So could the pul se rate sensor be a handl ebar
that you hold to take your pulse on a treadmll, for
exanpl e?
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A | don't remenber opining on this in ny
decl arati on.
Q So just pointing to paragraph 85, where it
says -- again, that |ast sentence, "The sensors can
al so gat her various other operating paraneters such
as, but not limted to, maxi num pul se and heart rate."
So are you famliar with treadm || s?
MR. McCLELLEN: (Objection. Form
THE WTNESS: GCenerally, yes.

BY M5. STAUBACH:

Q Have you seen treadm | ls that have, |ike,
nmetal bars that you hold to take your pulse rate while
you' re wor ki ng out?

A |"msorry. |'ve not used the treadm||.
can't answer that.

Q Have you seen -- you've never used a
treadm || ?

A Never used a treadm || .

Q So you don't have an opinion on where the
pul se sensor woul d be?

MR. McCLELLEN: (Objection. Form
THE WTNESS: |I'msorry. | can't speak about
treadm || s.

BY MS. STAUBACH:
Q Al right.
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On page 43 of your declaration, you talk
about Watterson's conpetitions.
Do you see that?

A Yes.

Q | n paragraph 89, you discuss that WAtterson
t eaches Conpetition Mdul e 3147

A Yes.

Q And then in paragraph 90, you nention three
types of races from Watterson, including the race
around the world, the race against the conputer, and
t he personalized race.

Do you see that?
A Yes.
Q Al right.
| n paragraph 91, you tal k about that first
type of race, the race around the world; right?

A Yes.

Q And you quote Watterson in that paragraph for
" Conmuni cati on Modul e 254 tracks the exercise
activities of conpeting users of user Mdul es 252A
t hrough 252N and conputes the distance travel ed per
exerci se session and per user."

Did | read that right?

A Yes.

Q | n paragraph 92 -- just one second. Sorry.
312.236.6936 .
Fax 312.236,6968 LEXITAS
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| f you turn over to page 45, it says that
“Communi cation Mdul e 254 may del i ver a graphi cal
representation of the user's exercise distance, tineg,
speed, and other infornmation conpared agai nst other
conpetitors to the user via Mdule 252A through 252N."
Do you see that?

A Yes.

Q In the discussion of the race around the
wor | d, does Watterson ever discuss conparing any data
for users other than distance, tine, or speed?

A | chose those as exenplary. |1'd have to read
t hrough the description to know for sure.

Q So let's turn to Colum 40 of Watterson,
beginning on line 48. That's where the discussion of
the race around the world begins. And it goes until
Colum 41, line 25. So if you want to take the tine

to read that.

A Just for clarity, I"'mstarting at line 377

Q Col um 40, |ine 48.

A Li nes 37 also nentions race around the worl d.
Q Sure. Line 37.

A What's the question?

Q So in this passage, where Watterson di scusses
the race around the world, does Watterson nenti on

conpari ng anyt hi ng other than speed, distance, or tine
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of users in the race?

A It also tal ks about total distance, but |
think those are basically the ones that | referred to.

Q Next there is a race around the conputer --
race agai nst the conputer. |'msorry. That picks up
where the race around the world discussion |left off,
begi nning Columm 41, line 25 through |ine 40.

|'d ask the sane question: Does this passage

di scuss conparing data for users other than speed,
di stance, tine?

A It looks |like the user sets a difficulty
| evel, and that can affect the speed, incline, or
di st ance.

Q Does it say that the difficulty level is
conpar ed between the users?

A | believe this is the race against the
conput er.

Q Does it say that it's conpared between the
user and the conputer?

A It tal ks about giving a head start to the
conputer or the user, and then the user can race
agai nst the conputer, so | inmagine the user is
conparing their performance to the conputer's for
noti vati on.

Q The final race type, which is the
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personal i zed race, that discussion begins at
Columm 41, line 42, and continues until Colum 42,
line 55. Could you please read that.

A Do you want ne to | ook for anything in
particular while | read this?

Q So in your declaration in paragraph 93, you
say, "Regarding the personalized race, that Watterson
di scl oses in the personalized race two or nore
I ndi vi dual s scheduled a live-on-live session, such as
in a private room a personal training Mdule 312
where they nay race against the other while review ng
graphi cal representations of the distance, tine, and
speed of the other conpetitors.™

So nmy question is the sanme: Does the
personal i zed race discussion of Watterson discl ose
conparing anything other than distance, tine, or speed
of the users?

A So you'd like nme to read that passage and see
if | see anything el se there?

Q Yes, pl ease.

A So all | see relevant to your question is it
may be appreciated that various other data flows and
di spl ays are appropriate and known to one skilled in
the art in view of the teaching contained herein.

Q None specifically other than distance, tine,
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and speed nentioned in that section.
Do you agree with that?
MR. McCLELLEN: (Objection. Form
THE WTNESS: | see those ones nentioned
explicitly, and any other ones are nentioned
inmplicitly.
BY Ms. STAUBACH:
Q Do you see pulse rate nentioned in this
section at all describing races?
A | wasn't looking for it. | don't think so,
but | have to hedge because | wasn't |ooking at it.
don't renenber seeing it.

Q Wuld you like to read it again?

A Wuld you like ne to read it again?
Q If it would help you understand if pulse is
mentioned. So that would be from Col um 40, |ine 37

to Colum 42, |ine 64.

A Col utm 417

Q Colum 40, if we're going to start with the
first race.

A So for all three of them you' re asking ne

now if pulse rate is nenti oned anywhere?

Q Yes.
A For Columm 40, line -- whatever --
Q 37.
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A Ckay.
s there anything else that you would |i ke ne

to look for while I'"m doing this?

Q This will be the last thing that 1'll ask you
to look for. | won't have you read it ten tines.
A | do not see pulse rate cited in the passages

you asked ne to read.

Q So just to clarify, in Watterson's di scussion
of the race around the world, the race against the
conputer, and the personalized race in these col ums,
there's no nention of pulse rate; correct?

MR. McCLELLEN: (Qbjection. Form

THE WTNESS: | believe nentions of pul se
rate are el sewhere, but not in those passages.
BY M5. STAUBACH:

Q So | know you said you haven't used a
treadm || .

Do you have an understandi ng of how
treadm | |ls generally work?
MR. McCLELLEN: (Objection. Foundation.
Form
THE WTNESS: Cenerally, vyes.
BY M5. STAUBACH:
Q Do you know how a treadm || would cal cul ate

di stance run, for exanple?
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MR. McCLELLEN: Sane objecti ons.
THE WTNESS: | could guess.
BY MS. STAUBACH:

Q What's your guess?
MR. McCLELLEN: Sane objecti ons.
THE WTNESS: | would imagine that it tracks

the speed and effectively nunerically integrates it
Wi th respect to tine.
BY Ms. STAUBACH:
Q Wul d a sinple cal culation of distance on a
treadm || take into account a user's pul se rate?
MR. McCLELLEN: (Qbjection. Form
Foundat i on.
THE WTNESS: The distance that's travel ed by
the belt would not be affected by the pul se rate.
BY M5. STAUBACH.
Q Have you read the entire Watterson reference?
A | have, but, as | nentioned, |I focused on
particular places, so it's been a while since |'ve
seen all of it.
Q Wul d you say that Watterson's disclosure is
primarily directed to systens involving treadm || s?

MR. McCLELLEN: (Objection. Form

THE WTNESS: Well, | did not evaluate the
clains of Watterson, which is -- would tell us the
312.236.6936 .
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scope.
BY M5, STAUBACH:

Q So you would need to evaluate Watterson's
clains to understand the scope of the WAtterson
ref erence?

A Yes.

Q Are the disclosures in Watterson that you
rely on in your declaration related to treadm||s?

A Yes.

Q I n paragraph 112 of your declaration, in the
Watterson and Arrasvuori section, you say that
"Wat t erson, however, hints that Watterson's
personal i zed race m ght not inprove every user's
notivation to exercise."

Do you see that?

A Yes.

Q And t he next sentence says, "Wen descri bing
a spin class, Watterson states the master nay
sel ectively change groups of participants based on
various criteria such as participants' heart rates,
and change those participants' exercise programwhile
mai nt ai ning other participants at the original or
di fferent exercise |level."

Do you see that?
A Yes.
312.236.6936
Fax 312.236,6968 LEXITAS
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Q This discussion in Watterson that you point
to, Colum 49, line 7 through 11, that is not in the
section of Watterson di scussing races.

Wul d you agree with that?

MR. McCLELLEN: (Objection. Form

THE WTNESS: | don't believe the discussion
of races is confined to the few paragraphs | read
earlier. | believe they are either explicitly or
inplicitly referred to el sewhere.
BY M5. STAUBACH:

Q So are you saying that paragraph 49 --
sorry -- Colum 49, lines 7 through 11 of Watterson is
directed to a personalized race?

A No. I'mnot saying that. |[|'m saying that
iIt's not necessarily excluded fromthe personalized
race as defined has people go into separate roons, but
there may still be a race going on here in Columm 49,
7 to 11.

Q How does Columm 49, lines 7 through 11, of
Watterson hint that Watterson's personalized race
m ght not i1nprove every user's notivation to exercise?

A The idea is that two peopl e cannot conpete
di rectly agai nst each other because they have -- they
are put into different groups because they have

different skill levels. So | may not be able to

312.236.6936
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conpete directly agai nst sonebody who has i nproved
fitness | evel conpared to ne. And so that m ght cause
nme to be denotivated. | can't conpete agai nst that
per son.

Q So back in Colum 41 to Columm 42, where the
personalized race is discussed -- | lied. |[|'mgoing
ask you to | ook for sonething else. [|'msorry.

Does this section ever describe an issue with
user notivation?

A |"mnot referring to that in ny report, and
at the nonment |'mnot seeing it except for inplicit
that users are notivated to race agai nst each ot her
and try to beat each other, the live-on-live
conpetition. So this is saying that a user would be
notivated to conpete agai nst soneone. | don't believe
t hese passages are tal king about the denotivation that
woul d cone if they could not conpete fairly.

Q But if the disclosure of Watterson at
Columm 49, 7 through 11, pertains to a personalized
race, and if a master in that situation can already
group participants based on their fitness |evel,
woul dn't Watterson already propose a solution to this
notivational issue?

MR. McCLELLEN: (Objection. Form
THE WTNESS: As an exanple, if there are two

Page 106
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peopl e and they have different fitness |evels, they
coul d each be put in a group of one, and they couldn't
conpet e agai nst each ot her.
BY M5, STAUBACH:
Q Couldn't the naster just change one user to a
different exercise level within the personalized race?
MR, McCLELLEN:. (Qbjection. Form
THE WTNESS: This discloses that the nmaster
can change the exercise level of the participants but
does not disclose that they, then, can conpete agai nst
each other directly.
BY M5, STAUBACH:
Q And is that because this disclosure is not in
t he context of races?
A | can't say why it's witten that way.
Q But you do agree that Colum 49, lines 7
through 11, doesn't nention the personalized race?
A Those lines do not refer explicitly to a
personal i zed race.

Q Do they refer inplicitly to a personalized

race?
A |"mnot certain. |t doesn't appear to.
Q So you offer the opinion that Watterson can

be conmbined with Arrasvuori's conpensatory functions

in order to cure this notivational issue; Is that
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right?
A So, yes, Arrasvuori provi des conpensatory

operations, which would allow two people of different
fitness levels to conpete directly agai nst each ot her
and see on a graphical user interface how they are
doing relative to each other w thout the person who
has a higher fitness | evel having a nmjor advantage
over the person with a |lower fitness |evel.

Q How woul d that -- in this conbination, how
woul d the users' pul se rates be conpared?

A Sorry. | didn't understand the questi on.

Q Are you proposing in this conbination that
the users' pulse rates would be conpared to one
anot her ?

A Not necessarily. So Arrasvuori teaches ways
of determning fitness levels, and that infornmation
could be used to set up the conpensatory operation.

Q I n your proposed conbination, pulse rate as
noni tored woul d be used to conpensate a user's
performance; right?

A " m sorry.

Where are you referring to?

Q " mtal ki ng general ly about your opinions

provi ded from page 55 to 58.

A So nmy opinion here is saying that two users

312.236.6936
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of different fitness |evels could conpete against each
ot her and have it be a fair conpetition or a close
conpetition by conpensating, for exanple, by allow ng
the person with a lower fitness |level to have their
perf ormance enhanced essentially relative to the
person with higher fitness |level in the feedback that
t hey receive.

So if the person at the I ower fitness |evel
Is running four mles per hour and a person of a
hi gher fitness level is running six mles per hour,
but those are typical nunbers for each of them then
maybe they woul d be shown as progressing at the sane
speed in the graphical interface, so that's what |I'm
referring to here in the section -- there's many
different ways that one could do that conpensatory
operation. It could be based on target heart rates,
or it could be based on indicated fitness |evels by
the users or could be based on the tests that were
perfornmed under Arrasvuori to determ ne the fitness
| evel s, so there's several options for that.

Q So you're not proposing during the race
actively nonitoring each user's pul se and conpensati ng
their performance during the race based on that
noni tori ng?

A That is one of the options, one of several.

312.236.6936
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Q But you're not proposing any particul ar

sol ution?

MR. McCLELLEN: (Objection. Form

THE WTNESS: There are many possible
solutions. | gave an illustration in ny report, but
that was just an illustration.
BY Ms. STAUBACH:

Q So you're just pointing to Arrasvuori
conpensatory operation generally, and saying that it
woul d have been obvious to conbine those with
Watterson in order to level the playing field of the
users in a personalized race?

MR. McCLELLEN: (Objection. Form

THE WTNESS: Right. The reader of the
Wat t erson patent m ght see a deficiency or would see a
deficiency that two users of different fitness |evels
could not conpete directly against each other, and
then they could turn to Arrasvuori for a solution to
that, and a few different options are given there, and
one option that | explicitly nentioned is nmeasuring
the heart rates of both conpetitors in realtine.
BY M5. STAUBACH:

Q And so does Watterson teach how t hat neasured
heart rate could conpensate a user's race perfornance?

A | " m sorry.

312.236.6936 \
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Coul d you ask that one nore tine?

Q Sur e.

Does Watterson teach how neasured heart rate
coul d conpensate a user's race perfornance?

A No. | don't think Watterson says that.

Q Does Arrasvuori teach how neasured heart rate
coul d conpensate a user's race performance?

A Vel |, Arrasvuori discloses several
possibilities, so give ne a nonent so | can be as
accurate as possi bl e.

So Arrasvuori discloses doing tests to see
that user's fitness level or having them specify it
and other information that this normalization, this
conpensatory operation, may be based on. Paragraph 84
I ncl udes age, gender, weight, target heart weight
range, nuscle range, stam na and/or special skills.

So the target heart rate range is one way to specify a
fitness level potentially. 1In general, ol der people
woul d have a | owered target heart rate during exercise
t han younger peopl e.

Q Does Arrasvuori ever detail how soneone would
actually conpensate a user of Watterson's race based
on heart rate?

MR. McCLELLEN: (Objection. Form

THE WTNESS: The description is basically

312.236.6936
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saying that sone specification of fitness |evel would
be used to do the conpensation. So there are many
possibilities nmentioned, including the target heart
rate.
BY MS. STAUBACH:

Q So in paragraph 116 of your declaration, you
propose an equation here for cal cul ating apparent

vel ocity; right?

A Yes.
Q Does Arrasvuori ever nention this equation?
A This is just one illustration how one neasure

of fitness could be used to do the conpensation. For
exanple here, if the constant | defined HCis a target
heart rate, then Hdivided by HCis the ratio of
actual heart rate to the target heart rate, and
presumably the higher that is, the better your
performance, but nostly | just provided this as a way
to make sure that the units for V-prinme, the effective
or fedback velocity of the user are the sane as the
velocity of the user. |If one is neasured in mles per
hour, then the other one is neasured in mles per
hour, because H divided by HC has no units. |If
soneone had a higher target heart rate, they would
have to have a higher heart rate for that ratio to be

the sane as the other conpetitor has a | ower target
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heart rate and a |l ower heart rate.

Q So you said the constant | defined, which is
HC - -

A HC.

Q What is that constant? Wat's the val ue?

A It woul d depend on the user, and renenber,
this is just an illustration. So another way this
coul d have been witten is that V-prine, which is the
conpensated velocity, is equal to sonme function of the
actual velocity, and the actual heart rate and sone
ot her paraneter. So this is one such function. [|I'm
not proposing it as the best one to use by any neans.
It's just an exanple. It's an illustration. So in
this illustration, HC mght be in units of beats per
mnute. His in units of beats per mnute. So when
you divide them there's no units.

Q So this exanple that you cane up with, a
person of ordinary skill in the art in 2007, would
have known how to conme up with this same equation?

A Not necessarily this equation, although it's
one possibility. But rather they would read the
conpensatory operations of Arrasvuori as saying, |
need to adjust the apparent performance of the user,
say, with the lower fitness level so that they can

conpete fairly wwth a person of a higher fitness
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| evel. So one of themor both of them need to be
adj usted so that they can |l evel the playing field.
This is just one possibility to do it.
Q So a person of ordinary skill in the art
m ght not have necessarily come up with this
solution -- sorry. Let ne rephrase.
A person of ordinary skill in the art
woul dn't have necessarily conme up wth this particular
solution; right?
MR. McCLELLEN: (Objection. Form
THE WTNESS: A person of ordinary skill in
the art m ght have cone up with this or m ght have
come up with sonething different. Maybe sonethi ng
better.
BY M5. STAUBACH:
Q Can we go off the record?
THE VI DEOGRAPHER: Going off the record. The
time is approximately 1:17 p. m
(Recess taken.)
THE VI DEOCGRAPHER: We're back on the record.
The tinme is approximately 1:41 p. m
BY M5. STAUBACH:
Q Did you ever conduct an anal ysis of whet her
Arrasvuori discloses any claimlimtation of the

256 patent clains?

312.236.6936
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MR. McCLELLEN: (Objection. Form

THE WTNESS: As | nentioned before, | did
not provide a conprehensive analysis of the clained
constructions, but | did |ook at Arrasvuori in the
context of the 256 patent -- and |I've forgotten your
guesti on now.

BY Ms. STAUBACH:

Q The question was, did you ever conduct an
anal ysis of whether Arrasvuori discloses any claim
limtation of the 256 patent clains?

MR. McCLELLEN: Sane objecti on.

THE WTNESS: So the analysis that | did was
based on the elenents fromthe claimelenents and not
the entire claim
BY M5. STAUBACH:

Q So you never anal yzed whet her Arrasvuori
di scl oses any entire claimlimtation of the 256
patent clains?

MR. McCLELLEN: (Objection. Form

THE WTNESS: | just perfornmed an anal ysis of
Arrasvuori relative to sonme of the definitions or sone
of the words in the claim | did not |ook at the
entire claimas a whole in ny declaration.

BY Ms. STAUBACH:

Q So you didn't conduct an anal ysis of whether

312.236.6936 \
Fax 312 2366965 LEXITAS
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Arrasvuori discloses the 256 patents, Caiml, as a
whol e?
MR. McCLELLEN: (Objection. Form
THE WTNESS: It's not in ny declaration, but
| do touch on nultiple elenents in Caiml in ny
Arrasvuori anal ysis.
BY Ms. STAUBACH:
Q But you never conduct that analysis with
respect to Caiml as a whol e?
MR. McCLELLEN: (Objection. Form
THE WTNESS: | did not performan invalidity
analysis for Caiml.
BY MS. STAUBACH.
Q You also didn't performan invalidity

analysis for any claimlimtation within Cdaim1l; is

that right?
MR. McCLELLEN: (Qbjection. Form
THE WTNESS: | consider nmany of the terns in

the claimlimtations, but | did not take an entire
claimelenent and map it onto Arrasvuori.
BY MS. STAUBACH:.
Q Wiy didn't you performan invalidity
anal ysi s?
MR. McCLELLEN: (Objection. Calls for work

product. Attorney-client privilege. Instruct the
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W tness not to answer.
(Wtness instructed not to answer.)
BY M5. STAUBACH:

Q Did you conduct an anal ysis of whether any
prior art reference discloses any claimlimtation of
the 256 patent clains?

A My analysis of the prior art was in terns of
the ternms and the -- wthin the clains and the claim
el ements, but | never took an entire claimelenment and
conpared or mapped directly against the prior art.

M5. STAUBACH. That's it fromus. Thank you.

MR McCLELLEN: Let's go off the record.

And can we have five mnutes just to talk it
over?

MS. STAUBACH. Sounds good.

THE VI DEOGRAPHER: O f the record. The tine
Is approximately 1:45 p. m

(Recess taken.)

THE VI DEOGRAPHER: W' re goi ng back on the
record. The time is 1:48 p. m

MR. McCLELLEN: Petitioner has no redirect
exam nation. | think we're done.

COURT REPORTER  You would i ke an electronic
copy; right?

MR, McCLELLEN:. Yes. WMay we pl ease have an

312.236.6936
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el ectroni c rough.

THE VI DEOGRAPHER:  Your vi deo, you guys want
synced; correct?

MR. BOALING Yes, please.

THE VI DEOGRAPHER: Thi s concl udes today's
vi deo deposition of Dr. Kevin Lynch. The original
nmedi a of today's proceedings will remain in the
cust ody of Kusar Lexitas. Going off the record. The
tinme is approximately 1:49 p. m

(Proceedi ngs concluded at 1:49 p.m)

Page 118
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DECLARATI ON UNDER PENALTY OF PERJURY

|, Dr. Kevin Lynch, hereby certify under penalty
of perjury that | have read the foregoing transcri pt
of my deposition taken on July 27, 2023; that | have
made such corrections as appear noted on the
Deposition Errata Page, attached herein, as corrected,

is true and correct.

Dated this day of , 2023, at

., Californi a.

Dr. Kevin Lynch
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STATE OF CALI FORNI A )
)
COUNTY COF LOS ANGELES )

|, Brandi Celestino, a Certified Shorthand

Reporter, do hereby certify:

That prior to being exan ned, the witness in the
f oregoi ng proceedi ngs was by ne duly sworn to testify
to the truth, the whole truth, and nothing but the
t rut h;

That said proceedi ngs were taken before ne at the
tinme and place therein set forth and were taken down
renotely by nme in shorthand and thereafter transcri bed
into typewiting under ny direction and supervi si on;

| further certify that | am neither counsel for,
nor related to, any party to said proceedings, not in
any way interested in the outcone thereof.

In wtness whereof, | have hereunto subscri bed ny

nane.
Dated: July 27, 2023

I

Br andi Cel esti no
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DEPOSI TI ON ERRATA SHEET

Page No. Line No.

Change

Reason for change

Page No. Line No. _

Change

Reason for change

Page No.__ Line No. __

Change

Reason for change

Page No.__ Line No. __

Change

Reason for change:

Dr. Kevin Lynch Dat ed
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