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(414) 271-2400
rnckenna@ ol ey. com
kj el enchi ck@ ol ey. com
Counsel for Patent Omer

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066



© 00 N oo o B~ W DN PP

[CIEEE R R R N S T e N N T o
gaa B W N P O ©O 00 N OO 0o A W DN -+, O

LIFECORE FITNESS, INC. vs WOODWAY USA, INC.
CALL, CONFERENCE 05/07/2024

Job 30413

3

Tuesday, May 7, 2024
2:02 p.m

JUDGE PETRAVI CK: CGood afternoon. This is
Judge Petravick. Can you hear nme?

MR. TURNER Yes, | can. Hello, this is
Andrew Turner for Petitioner.

Can you hear nme?

JUDGE PETRAVICK: Yes, | can hear you.

I's there counsel on the line for Patent
Omner ?

MR. McKENNA:  Yes. Richard MKenna for
the Patent Omer, and ny Backup Counsel Kadie
Jel enchi ck

JUDGE PETRAVICK: |s there anybody el se on
the line for Petitioner?

MR. TURNER Al so for Petitioner | have ny
col | eague here, Reza Esfahani.

JUDGE PETRAVICK: So, as | said, | am
Judge Meredith Petravick, and with me on the line is
Judge Neil Powell and Judge Anee Shah.

And this is a conference call for
| PR2024- 00083.

The Board has asked for this conference

call so we can get a bit nore information on the

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066
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| ssue of whether the petition was filed by a person
as required by Section 311.

But what 1'd like to do is, | have a
series of questions, and I'd like to hear from both
parties on each question.

But before | get to this case at hand,
| believe you' re both counsel for the earlier
rel ated cases, the -- what is it? -- the -0836 case,
the -0843 case, and the -0849 case.

I's that correct?

MR TURNER  This is Andrew Turner for
Petitioner.

Yes, that is correct.

JUDGE PETRAVICK: And for Patent Owner?

MS. JELENCHI CK:  This is Kadie Jel enchick
for Patent Owner.

That is correct.

JUDGE PETRAVICK: Al right. So in each
of those cases, the |ast updated nmandatory notices
fromthe Petitioner proposed to update the caption
in that case to be LifeCORE Fitness, LLC

Does Patent Omner have any opposition to
updating the caption in those cases where the
conversi on happened after the petition was filed?

MS. JELENCHI CK:  This is Kadie Jel enchick

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066
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on behal f of the Patent Owner.

The Patent Omner doesn't object for that
exact reason. The petitions were filed in the name
of LifeCORE Fitness, Inc., the California
corporation, which was in existence at the tine of
the April 11, 12, 13, 2023 filing of the petitions.

JUDGE PETRAVICK: Al right. Thank you.

So now that we've got those cases squared
away, |I'd like to talk about this latest filed case
again. |It's the | PR2024-00083.

My first question -- and 1'd |ike
Petitioner to answer this question first -- is
woul d the misnam ng or, you know, having a m snoner
in the name of the Petitioner cause us to |ose
jurisdiction over the case.

Are we dealing with a jurisdictional issue
as opposed to a procedural issue?

MR. TURNER  Thank you, your Honors. This
I's Andrew Turner again for Petitioner.

And, no, we don't think the PTAB woul d

| ose jurisdiction here. We think it's nore of a

procedural issue. It's nore, | guess, formover
substance. And this kind of gets into, | guess,
sonme corporation law. | don't know if you want ne

to delve into that.

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066
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But, basically, it's our position here
t hat under corporation law, whether this is Del aware
| aw, state |aw, which was what --

JUDGE PETRAVICK:  Well, let me stop you
right there, because I'll have questions about that
| ater.

But right now what |'masking is if,
simlar to our RPI case |law here at the Board --
you know, concentrating on the case |aw here at the
Board -- the Board's jurisprudence and our
precedential cases say that even though 312 says
that the petition nmust not be considered unless an
RPI is named, under certain circunstances we |et
RPlIs be -- updated for, you know, errors --
correcting errors and stuff after the petitionis
filed as long as there will be no 315, if the party
was naned, you know, in the petition when it was
filed.

Qur precedent or the way that has evol ved
since the PTAB was forned is that that question is
not jurisdictional. You know, it's nore of a
procedural question. And that allows us to update
the RPIs during trial under certain conditions.

And so ny question is sort of going on to,
like, is 35 U S.C 311, the portion that requires

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066
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the petition to be filed by a person other than the
Patent Owner, is that a procedural question or is
that a question that, if it's not fulfilled, we
don't have jurisdiction?

MR, TURNER It's Petitioner's position
that that's a procedural question. And in cases
simlar to the 312 argunment, they held it was a
procedural issue as it related to RPIs.

JUDGE PETRAVICK: Al right. Patent
Oaner, same question for you.

And if you could say your name before you
speak.

MS. JELENCHI CK:  Sure, of course. This is
Kadi e Jel enchick on behal f of Patent Omner.

|'"msure the Board is not surprised to
| earn that we have a different view that
35 U S.C 311 is ajurisdictional requirenent. And
there was no person as of the tine that the petition
was filed because there was no corporate entity
under the name LifeCORE Fitness, Inc., in California
or --

JUDGE PETRAVI CK:  Yeah, | understand your
position as to the facts about the corporation. But
could you tell nme why you think 35 U S.C. 311 is

jurisdictional. Wy would a case that doesn't

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066
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conply with that rob the Board of jurisdiction?
What | anguage in 311 do you think causes that to
happen?

MS. JELENCHI CK:  Sure.

" a person who is not the owner

of a patent may file wth the Ofice a
petition to institute an inter partes
review of the patent."

JUDGE PETRAVI CK: Right.

MS. JELENCHI CK:  \What ever LifeCORE was
calling itself at the time, the quote/unquote
person, as contenplated by 35 U S. C. 311, would have
been the Del aware LLC. |t was not the nonexistent,
now defunct, California corporation.

We're aware of no legal authority, rule,
or case |law that stands for the proposition, within
Del aware, that an entity that previously existed and
no | onger exists, whether by conversion or
otherwi se, has the ability to file a lawsuit or has
standing as a quote/unquote person, as that termis
understood in a parlance of corporate law, to raise
a |l egal issue.

And here the legal issue is whether they
have the ability to file a petition to institute an

I nter partes review

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066
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JUDGE PETRAVI CK: Yeah, that argunent goes
to the procedure and whether the -- | believe the
procedure and whet her the Petitioner has foll owed
t he procedure.

But ny question is nore as to
jurisdictional issues as opposed to a procedural --
to procedural issues at that point. You know,
simlarly section 312 says the petition
wi || not be considered unless, you know, all RPIs
are, you know, nanmed. And yet that's not a
jurisdictional issue. That is nmore of a procedural
| ssue that the Board is allowed to update.

MS. JELENCHI CK:  Understood. However, 311
i dentifies the paraneters of who nay bring a
petition. And unless you satisfy that requirenent,
there's no jurisdiction to even trigger the Board's
jurisdiction.

So, you know, | get your point that --

JUDGE PETRAVICK: |'m just gonna push you
alittle bit further.

Wul dn't that argument apply to al
procedures -- all procedural rules then, you know,
under 312? It wouldn't -- we would have no
jurisdiction. And we already know from case | aw

that that's not the correct argunment. For exanple,

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066
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in W-Fi One.

MS. JELENCH CK: | get your point. There
I's, of course, a procedural conmponent to what's
goi ng on here.

And | think -- if we put this in context,
| think what's clear is that LifeCORE Fitness nmessed
up, and they should have filed in the name of the
Del aware LLC. And now they want to cast it as
sinply a -- you know, | heard Petitioner counsel
refer to it as, you know, "form over substance."

That's not the case. You need to be a
person to file a petition. There was no person.
There was no operative person as of the timng of
when the petition was filed, which happened to be
the last day of the statutory period.

JUDGE PETRAVICK: Al right. Thank you.

So that kind of [eads into ny next
questi on.

Petitioner, why was the California case --
corporation named in the petition instead of the
Del aware petition -- instead of the Del aware
corporation? Excuse ne.

MR. TURNER  Thank you, your Honors.
Again, this is Andrew Turner for Petitioner

And we |isted the California corporation

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066
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in the petition because we were not aware of the
conversion at the time. So we were -- we didn't
handl e the conversion for LifeCORE, so we

actually -- we didn't learn about it until nuch
later. Actually, | didn't see it until the Patent
Omer Prelimnary Response. But it canme out during
the litigation a few nont hs ago.

So we were not aware of it until --
| think the earliest we saw it in the litigation, it
canme out during a deposition in Decenber of a Roger
Bates. So that's when ny co-counsels were aware of
it from deposition.

So we were -- you know, as a team
Petitioner was aware of it, | guess, in late
Decenber. Petitioner's counsel, that is.

JUDGE PETRAVICK: Uh-huh. So it was an

error --
MR TURNER  Yes.
JUDGE PETRAVICK: -- in the nam ng.
The entity is the same. The people that
hired you to do the IPR are the Delaware -- is the

Del aware corporation. You didn't realize the nane
had changed.
MR TURNER Correct. W're working with

the same -- you know, the sanme managenent team at

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066
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Li f eCORE when they changed from being incorporated
in California to a Delaware LLC. W're interacting
wth the same team And we're also handling -- our
firmis handling the litigation for them also.

JUDGE PETRAVI CK: (kay. And what happened
in the related district court case wth the nam ng
of the entity?

MR. TURNER  Agai n, Andrew Turner for
Petitioner.

The nanme has not changed in the district
court litigation. And we will look into that,
whet her it needs to change. But based on --
basical |y, based on corporation law, it's our
under standi ng that the ..

THE COURT REPORTER: |'msorry, Counsel,
there was interference on the line and | couldn't
hear you. The last | heard was:

(Record read as foll ows:

"But based on -- basically,

based on corporation law, it's our
understanding that the ...")

MR. TURNER  So based on corporation |aw,
you know, before we tal k about conversion, which
Is -- we cited that in sone of our briefing, the

Del awar e conversi on provision, you know, the entity

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066
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continues to exist after a conversion, and it does
not constitute a dissolution.

And then, also, there's also provision in
the Del aware statute that has to do with a wi nd-up
provision. So, basically, you know, this is a
common occurrence where, you know, conpanies m ght

change their status during litigation. And

there's -- in Delaware corporation law, there's a
Wi nd-up provision which -- let me see. | can pul
it up here.

So, you know, as we mentioned in our
briefing, it's our position that the conversion does
not constitute a dissolution, and it's a
continuation of the existence. So, basically,
whet her there's a conversion, LifeCORE is still the
sane entity and continues to exist as the LLC

And, also, even if LifeCORE was
di ssolved -- right? -- even if it was dissolved,
there's a wind-up provision in corporation |law. And
in Delaware, this is Section 278. So this is --
even if a conpany is dissolved, they have a period
of three years to continue -- that they can continue
to pursue and defend in lawsuits, including civil,
crimnal, and/or adm nistrative proceedi ngs.

So it's our position that LifeCORE still

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066
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exists. And even if they -- you know, through this
conversion, they were dissolved, they would be
covered by a wind-up provision and they could stil
pursue this litigation under the prior nane.

But this is something we will |ook at as
far as if we need to update the nane in the, you
know, California litigation. But we have not done
so yet.

JUDGE PETRAVI CK:  Thank you.

Patent Oaner, sort of a simlar question.

Patent Oaner is not confused by what --
you know, like if there was an error in the nam ng
of the entity, Patent Omer is not confused or is
confused by which entity filed the petition or that
the -- you are aware that the California corporation
converted into the Del aware corporation; that there
is still an entity regardl ess of what name is on the
petition.

MS. JELENCHI CK:  This is Kadie Jel enchick
on behalf of the Patent Owner.

Yes, today, Patent Omer is well aware
that Petitioner would like to be LifeCORE
Fitness LLC

At the tine that the petition was filed,

we had every reason to believe that LifeCORE

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066
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Fitness Inc. was the Petitioner. That was based on
their identification of the real party-in-interest
in their Cctober 24th, 2023, petition. That was

al so based on LifeCORE Fitness Inc.'s responses to
Patent Omer's interrogatories in the parallel
litigation, where specifically Patent Omer sought
the identification of any entity or persons,

i ncluding but not limted to any hol di ng conpany,
parent, subsidiary, affiliate, shareholder, or third
party that had any financial interest, direct or
indirect, in the outcone of this litigation.

The response to that interrogatory, which
was provided in August of 2022, stated that the
responding party is a California corporation. It
has no parent, subsidiary, or affiliate.

That interrogatory was not supplenented
until February the 29th, 2024, where there was an
i dentification of this Del aware conversion.

There was runblings of a Del aware
conversion during M. Bates' Decenber 2023
deposi tion, which was news to Patent Omer. And
Decenber of 2023 was well after the one-year bar
date for when Petitioner had the ability to file
that petition challenging the '005 patent.

And | heard from Petitioner's counsel that

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066
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they just weren't aware of this conversion, but
that's just not credible. In response to deposition
questioning in the parallel litigation, wtnesses
refused to answer questions about this conversion on
t he advice of counsel.

Specifically, Ms. Bates, who is the
current CEO -- a nenber, as we understand it, of
sone portion of the currently existing Del aware
LLC -- testified expressly that on the advice of
counsel -- why LifeCORE Fitness Inc.

THE COURT REPORTER: |'msorry, but | --
| didn't -- I'"'msorry. | apologize, M. Jel enchick.

Ms. Jel enchick, | apologize, but there's
so much feedback on the line that it's so hard for
me to hear. Whoever isn't speaking, could they
maybe nute while they're not speaking, because
there's so nuch feedback

Am | the only one hearing it?

JUDGE PETRAVICK: | believe you're the
only one hearing the feedback. Your connection
seens to be a little shaky.

THE COURT REPORTER My phone connection?

JUDGE SHAH. This is Judge Shah. [|'m
hearing the feedback, as well.

MR. TURNER  This is Andrew Turner.

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066
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| hear the feedback, as well.
JUDGE PETRAVICK: On. Well,
it's me who has the feedback.
s that better?
THE COURT REPORTER: It seens
JUDGE PETRAVI CK:  Hel | 0?
JUDGE SHAH:  Yes.
THE COURT REPORTER:  Yes.
JUDGE PETRAVI CK:  Ckay.

JUDGE PETRAVICK: My apol ogi e
THE COURT REPORTER Let ne |
where | left off.

(Record read as foll ows:

"Specifically, Ms. Bates, who
Is the current CEO -- a nenber, as
we understand it, of sone portion
of the currently existing Del aware

LLC -- testified expressly that on

Fitness Inc. ...")
That's where | left off.
MS. JELENCHICK: ... why Life

Fitness Inc., a California corporation,
into the Delaware LLC. Ms. Bates would

THE COURT REPORTER: Yes, that's better.

t he advice of counsel -- why LifeCORE

t hen maybe

to be.

S.

ust state

CORE
| ncor por at ed

not answer
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questions about that conversion based on said advice
of counsel.

And it's just not credible that there was
no investigation by Petitioner as to who was the
proper quote/unquote person to bring the Petition in
the first instance.

This is not an instance where we're
tal king about a couple of days. W're talking about
six nmonths el apsed between the time that LifeCORE
Fitness Inc. converted into the Delaware LLC, and
six months later they filed a petition for IPR
chal l enging the '005 patent on the very |ast day.

As we understand it, there was a
transaction afoot. LifeCORE Fitness Inc. was
contenpl ati ng sone type of sale of all or a portion
of its assets. And it's our supposition that the
conversion into the Delaware LLC was for the
pur poses of some perceived benefit for that
transaction. W've now seen that that transaction
has cone to fruition in some updated mandatory
di scl osures that Petitioner filed in this petition.

However, it appears that what Petitioner
was trying to do is have all of the benefits of a
Del aware conversion and none of the limtations that

are clear regardl ess of whether there is the ability

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066
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Wi thin Del aware corporate law to seek relief
vis-a-vis any w nd-up provisions of the conpany.

LifeCORE Fitness Inc., the California
corporation, howit is treated as a | egacy
organi zation in the context of the district court
litigation has no bearing on whether this particular
board has the ability to deci de whether they were a
proper person for the purposes of filing this
petition in the first place.

We agree with Petitioner's counsel that
liability will pass to the Delaware LLC for the
pur poses of our infringenent allegation, but that
says not hing about whether a nonexistent California
corporation has the capacity to sue when it is no
| onger in existence.

And | think that the practica
i mplications of what Petitioner is trying to propose
here is that at any tinme, seemngly within a
three-year period, LifeCORE Fitness Inc., the
California corporation, could file a petition
chal lenging an IPR -- bringing an I PR petition for
any patent because it was in existence three years
ago. There's no legal authority to that. They
haven't cited to any --

JUDGE PETRAVICK: We've gotten away from

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066
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the question a little bit. Don't worry, there wll
be nore questions and nore chances to talk. But
let's just nove on to the next question.

So, Patent Owner, what | took fromthat is
that you're not confused that the Del aware
corporation was previously the California
corporation,

MS. JELENCH CK:  In this nonent, no,
there's no confusion.

JUDGE PETRAVI CK:  Yeah, there's no
confusion. Ckay.

My next question is: Patent Omer, if we
viewed this as just an error in the namng of the
Petitioner, and allowed themto update or correct
t he nam ng, what prejudice would you suffer from
that other than, of course, that the I PR has a
chance to continue or, you know, not be term nated
based on this issue?

MS. JELENCH CK:  Well, | nean, the
prejudice is clear insofar as it -- to the extent
the Board allowed themto correct the nane and
require updating of the real parties-in-interest,
whi ch, to date, is still incorrect and deficient and
fails to -- as it stands, Petitioner has failed to

identify all real parties-in-interest.
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The Patent Oaner is left with significant
uncertainty as to how the potential estoppel
provi sions may apply or don't apply.

Patent Oaner is also prejudiced insofar as
the parallel district court proceeding is proceeding
as it relates to fact and expert discovery, but
summary judgnent and trial dates are held in
abeyance based on the earlier-filed |IPRs.

And now the Patent Oaner, to the extent
there is a correction and the Board decides to
institute, will continue to have to delay to seek
recourse for its infringenent allegation.

Petitioner waited until the final day of
the statutory period to file an PR petition on a
fourth related patent where the three previous
petitions that were filed were eight nonths earlier
and based on the overlapping prior art. And they
didn't follow the procedural rules when they did it.

So sinmply failing to conply with the rules
and feigning ignorance until Patent Omer points it
out in proceedings -- Patent Owmner has suffered
prejudice not only fromthe litigation perspective,
not only fromthe integrity of the proceedings, but
al so the additional legal fees in having to deal

with the wangling and the backfilling of

scheduling@fortzlegal.com fortzlegal.com Toll Free: 844.730.4066



© 00 N oo o B~ W N PP

N N N I o e e e o e o
g A W N P O © 0 N OO O B W N +—, O

LIFECORE FITNESS, INC. vs WOODWAY USA, INC. Job 30413
CALL, CONFERENCE 05/07/2024 22

Petitioner's deficiencies in a petition that could
have been filed correctly in the first instance had
they taken the time and done the necessary due
diligence to do so.

JUDGE PETRAVI CK: Ckay. Petitioner, sane
question. Do you think Patent Oaner has suffered
any prejudice from you know, the nam ng -- the
m snam ng of the entity in the petition?

MR. TURNER.  Your Honors, there's no
prej udice here. The '005 patent has only been
asserted against one entity, and that's Petitioner.

So there's no potential unnanmed RPIs that
woul d be estopped here. So there's no prejudice
W th respect to that.

And as far as the litigation fees,
Petitioner noved to stay the related litigation as
soon as the first three IPRs were instituted, but
the district court denied that notion.

JUDGE PETRAVICK: Al right. And | take
it that Patent Oamner opposed the stay in the
district court litigation?

MR. TURNER  Yes.

MS. JELENCHI CK: This is Kadie Jel enchick
on behal f of the Patent Omner.

That 1s correct.
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JUDGE PETRAVI CK:  Ckay. Thank you.

From what Patent Omer has said already,
| believe Patent Oaner believes that Petitioner
acted in bad faith and that there was gamesnanship
going in by the fact that the entity -- the name of
the entity wasn't corrected earlier.

Wul d that be a correct sunmary of what
you argued?

MS. JELENCHI CK:  This is Kadie Jel enchick
on behal f of Patent Owner.

Yes. | believe, in large part, that's
true.

JUDGE PETRAVICK: Al right. Does
Petitioner have any response to that?

MR. TURNER  Thank you, your Honors. This
I's Andrew Turner for Petitioner.

As far as the bad faith fromthe
litigation, | think, you know, LifeCORE has used
multiple law firms. So they used another firm
whi ch was di scussed in sone of the sanme depositions,
for some of the agreenment work. So he did not
handl e the conversion, and he was not aware.

As far as -- | think there was al so
sonme -- Patent Owner argued about the tinmeliness.

And if that was the question here, tineliness --
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sorry, excuse ne.

There's nothing to gain for us by, you
know, withholding this name change. | nean,
Petitioner has filed updated nmandatory notices as we
were aware of them And this was just an error.

And once we | earned about it, we updated our
mandat ory noti ce.

JUDGE PETRAVI CK:  Thank you.

The l[ast question fromnme -- ny |ast
question is: Wen | |look at the cases that are, you
know, cited in the brief and things, | just want to

make sure, does either party know of any case where
the Petitioner's name has been corrected after the
filing of a petition at the PTAB.

Petitioner?

MR. TURNER  Your Honors, again, Andrew
Turner for Petitioner.

' mnot aware of a case where the nane of
the Petitioner was corrected. | nean, we cited --
in our briefing, we cited the proponent -- proponent
case, which is a designated decision, where the RP
was updated later. But as far as the name of the
Petitioner, we didn't find a case on that.

JUDGE PETRAVI CK:  Patent Owner?

MS. JELENCHI CK:  This is Kadie Jel enchick
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on behal f of the Patent Owner.

No, not on facts simlar to this where
there was a California corporation that converted to
a Delaware entity and filed an I PR

JUDGE PETRAVICK: Al right. So |'maware
of sone cases where a conversion or nerger happened
after the petition was filed, but not before the
petition was fil ed.

So it seens |ike we mght be in some new
territory here on this issue, and m ght be best for
a Director Review issue.

MS. JELENCHI CK: Judge Petravick, this is
Kadi e Jel enchick on behal f of the Patent Omner.

If I can just respond to one thing that
M. Turner said at the end relating to the fact that
they had nothing to gain by the error in the nane.

JUDCGE PETRAVI CK:  Uh- huh.

MS. JELENCH CK: The issue is had they
filed their petition for IPR sooner, i.e., not
waited until the last day of the statutory period,
and otherwse tried to tether that forced filing to
have consistent timng with the three previously
filed IPRs, this issue |ikely would have cane to
| ight far sooner. But, instead, they waited until

the end, obscured the facts, and failed to
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I nvestigate, notw thstanding signing as an officer
of the Patent Office, that it was in conpliance with
the requirenents to bring a petition, that the
proper real parties-in-interest were identified.
And it was only by happenstance that we |earned
about it in deposition.

Fast-forward five nmonths later, and here
we are facing what shoul d have been a trial date in
Cct ober, which is now on hold pending resol ution of
the three earlier-filed IPRs and possibly a further
extension of that stay and adjournment of sunmary
judgment and a trial date to accommodate the
eight-nmonth delay in bringing that fourth IPR
petition.

And so while | appreciate that Petitioner
may feel |ike they had nothing to gain, but they had
every obligation to exercise their appropriate due
diligence to file with the proper nanme in the first
place. And it shouldn't be the Patent Omner that
suffers the penalty because of their carel essness,
| ack of diligence or, at worst, gamesmanship.

JUDGE PETRAVICK: Al right. Thank you.

Petitioner, would you like to respond to
t hat ?

MR. TURNER  Agai n, Andrew Turner for
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Petitioner.

Regarding timng, the IPR petition here
for the '005 patent was filed within the one-year
time limt.

And one thing, you know, 1'd like to
mention here is, you know, we tried to optimze our
| PR petitions and just file one challenging each
patent. And there were a nunber of claim
instruction issues in the related litigation.

So that is one thing that -- we did have a
Mar kman hearing in district court. And, you know,
some of the delay in filing this fourth IPR petition
Is waiting for this Markman order which,
unfortunately, that -- | don't think that issued
until after we ended up filing.

But in our petitions, we sonmetines had
alternate grounds just to address all the different
cl ai mconstruction positions that were being
furthered in the litigation. So that's one of the
reasons why we delayed filing this fourth IPR
petition.

JUDGE PETRAVICK: Al right. Just to be
clear, Petitioner, when your client converted, you
had conversations with the client after that fact,

did they indicate that there was a conversion?
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MR TURNER No, they did not.

JUDGE PETRAVICK: Al right. I'mgoing to
take a mnute to pause and poll ny col |l eagues as to
whet her they have any ot her questions.

(Brief interruption in the proceedings.)

JUDGE PETRAVICK: Al right. They do not.

| think that's all the information that we
were seeking fromyou today. Thank you so nmuch for
com ng and providing us that information.

Petitioner, as the statutory deadline for
entering a decision is comng up, if possible, could
you file this transcript as soon as you can into the
case?

MR. TURNER: Yes, we wll.

JUDGE PETRAVI CK:  That woul d be great.

Are there any other issues the parties
wi sh to deal with today?

MR TURNER  No.

MS. JELENCHI CK:  Nothing fromthe Patent
Oaner .

JUDGE PETRAVICK: Al right. Well, thank
you again for joining us. W are adjourned.

(Proceeding adjourned at 2:41 p.m)
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