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L. Introduction

Petitioners’ opposition to the Patent Owner’s motion to exclude relies on an
overly broad interpretation of Focal Therapeutics to justify counsel’s conduct in
conferring with Dr. Durham during breaks. However, Focal Therapeutics merely
holds that counsel may confer with a witness after cross-examination concludes—it
does not insulate all communications during these conferences from scrutiny under
Federal Rules of Evidence (FRE) 403. When such conferences give rise to testimony
that is improperly influenced, the Board has the discretion to exclude that testimony,
particularly when it compromises the integrity of the proceedings.

Petitioners’ interpretation of Focal Therapeutics disregards the clear limits set
by the Trial Practice Guide, which strictly prohibits witness coaching at any stage of
testimony. As detailed below, the strategically timed breaks requested by
Petitioners’ counsel, the content of those discussions, and the observable shifts in
Dr. Durham’s testimony all indicate improper coaching rather than simple
consultation. The Board should therefore exclude Dr. Durham’s redirect testimony
because its probative value is substantially outweighed by its prejudicial impact, per

FRE 403.

II. Argument

A.  Focal Therapeutics Does Not Insulate All Communications Before
Redirect Examination.
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Petitioners heavily rely on Focal Therapeutics to justify their conduct,
asserting that it permits any communications between counsel and a witness after
cross-examination. This interpretation is flawed. While Focal Therapeutics holds
that counsel is “permitted to confer with the witness before redirect examination
begins,” it does not authorize all types of communications during such conferences.
Nor does it preclude the exclusion of redirect testimony under FRE 403 if such
communications compromise the integrity of the testimony. Further, Focal
Therapeutics does not provide an exception to the Trial Practice Guide’s prohibition
against coaching. FRE 403 remains fully applicable, and the Board has discretion to
exclude evidence where, as here, its prejudicial impact outweighs any probative

value.

B. The Timing and Substance of Breaks Demonstrate Improper
Witness Coaching.

Dr. Durham admitted that substantive discussions occurred during breaks
requested by Petitioners’ counsel immediately following cross-examinations. The
record establishes that these discussions directly pertained to issues raised during
redirect. (Ex. 2012 at 135:16-136:25; Ex. 2030 at 96:22-97:23).

Here, Petitioners’ counsel’s strategically timed breaks, minutes after prior
recesses, and the substantive nature of the discussions strongly suggest improper

coaching rather than permissible consultation.
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Notably, as to timing, these breaks were not necessitated by any questions
asked immediately preceding them. For example, Dr. Durham admitted to speaking
to counsel during the September 25 strategic break about the Coxreels reference and
was asked questions about and testified about the same on redirect. However, PO’s
counsel did not ask Dr. Durham any questions about Coxreels between the strategic
break and the prior break. (Ex. 2030, 90:1-90:21). The break was therefore not for
counsel to analyze and prepare questions about the immediately preceding
testimony. The break was instead for counsel to coach the witness on much earlier
testimony regarding Coxreels.

Petitioners cite to Cisco as attempted support, noting that petitioner’s counsel
in Cisco instructed the witness not to answer patent owner’s questions related to the
substance of the discussions that occurred during the recess. Cisco is easily
distinguishable from the present circumstances though. Here, we do know about the
discussions that occurred during the break, and the substance of those discussions
was the same as the substance of the redirect testimony. Dr. Durham explicitly
admitted that the substance of the break discussions matched the substance of the
redirect testimony. Moreover, the Board in Cisco agreed to acknowledge the dispute
when weighing the expert’s testimony, and PO asks the Board to, at a minimum, do

the same here.
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PO further notes that the strategic break in the September 25 deposition came
one minute after the prior break, not 10 minutes. (Ex. 2030, 89:23-90:23; Response

at pages 4, 6).

C. The Redirect Testimony Reflects Coached Revisions, Not Genuine
Clarifications.

Petitioners argue that Dr. Durham’s redirect testimony merely clarified earlier
statements. However, the record demonstrates clear contradictions between his
cross-examination and redirect. For instance, Dr. Durham shifted from testifying that
he relied on the general teachings of the Coxreels reference to asserting that specific
models could be incorporated into Van Vliet's system (Ex. 2012 at 35:5-23; 95:14-

20). The private discussions during breaks influenced this change.

D.  Petitioners’ Interpretation of Precedent Ignores Evidentiary
Standards

Petitioners misapply Focal Therapeutics and related cases to argue that any
post-cross-examination consultation is permissible. However, those rulings do not
preclude exclusion where the facts demonstrate coaching. FRE 403 requires
exclusion of evidence whose prejudicial impact outweighs its probative value. Here,
the integrity of Dr. Durham’s testimony is fundamentally compromised, and its

inclusion would unfairly prejudice Patent Owner.
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III. Conclusion

The Board should grant the motion to exclude the redirect portions of Dr.
Durham’s May 9, 2024, and September 25, 2024, depositions. The probative value
of this testimony is substantially outweighed by the prejudice stemming from

improper coaching, which undermines the fairness of these proceedings.
Respectfully submitted,

CARLSON, GASKEY & OLDS, P.C.

Dated: November 19, 2024 / Matthew L. Koziarz/
Matthew L. Koziarz
Registration No. 53,154
Alex Szypa
Registration No. 70,374
400 West Maple Road, Suite 350
Birmingham, M1 48009
Telephone: (248) 988-8360
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Dated: November 19, 2024 / Matthew L. Koziarz/
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Registration No. 53,154
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