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Law Office of Edward E. Yates 

20 Skylark Drive, # 12 

Larkspur, CA 94939 

Ph: 415-990-4805  

eyates@marinlandlaw.com 
 

      May 17, 2019 
Mary Casey 
General Counsel 
Marin Municipal Water District  
220 Nellen,  Corte Madera, CA 94925 
mcasey@marinwater.org 

Dear Ms. Casey, 

Thank you for your letter of May 3, 2019 regarding the Coalition for Sensible Taxpayers (COST) 
cease and desist letters regarding Marin Municipal Water District’s (“MMWD”) compliance 
with the Ralph M. Brown Act.   This letter also contains a new cease and demand regarding 
MMWD’s routine and improper use of special meetings. This letter demands that you cure or 
correct such past violations and cease and desist from future violations. 

1. Discussion Without Notice and Agendizing: Government Code Section 54954.2(a)(2) 

The violation concerns discussion of items that were not listed on the agenda and for which 
public notice was not provided.  Your April 3 letter responded:  

We believe that sufficient notice was provided under Government Code Sections 54954 
and 54954.2 for this agenda item, as evidenced in part by your client's board member's 
attendance at the meeting. However, going forward we will pay particular attention to the 
description and wording of all our agenda items to ensure their clarity.   

You also claimed that statements in attachments explained the agenda item with adequate clarity.  
My April 16 letter stated that this argument and others were not supported by law and thus was 
not an unconditional commitment to cease and desist discussions which are not listed on the 
agenda and for which public notice was not provided. Your May 3 letter responded with a new 
argument that the February 20 meeting notice was adequate because:  

The Rate Outreach Plan Update Item included a discussion of messaging, talking points, 
community workshops, developing FAQs and content for web, social media and video 
outreach, as well as the layout of the draft Prop. 218 notice. The Prop. 218 notice is the 
District's primary piece of outreach to its consumers. Contrary to your assertion, there 
was no substantive discussion of rates at this meeting. 

This argument too is without support because the meeting discussion included substantive 
discussions of the Proposition 218 statutory notice – as you admit.   The agenda term “rate 
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outreach plan update” makes no mention of Proposition 218 or any discussion related to 
MMWD proposals to raise its customers rates and fees.  You claim that because the actual rate or 
fee increase was not discussed that the notice was adequate.  No reasonable person, however, 
would know that this related to MMWD’s marketing efforts to raise rates which is what is 
important to the public and was not described in the public notice.  

You suggest listening to the February 20, 2019 audio tape.  That tape, however, is of such a poor 
quality that it cannot be used to support your contentions.  (Which is why the MMWD must 
provide normal video-taping of its meetings.)  My clients will attest to the discussion topics as 
not simply being about messaging and layout.  Keep in mind that my client’s Brown Act cease 
and desist demand includes similar violations, which occurred at the June 28, 2018 and January 
24, 2019 Finance Committee meetings.  

Again, the Brown Act is clear: description of an item must be “appearing on the posted agenda.”  
Gov’t Code § 54954.2(a) (2).   This section, as previously discussed, has been interpreted to 
mean that an agenda item must provide notice that a reasonable person will understand what is 
being covered.  By not including the term “Proposition 218,” or “notice regarding rate or fee 
changes,” MMWD has attempted to hide the ball from its customers because “Rate Outreach 
Plan Update” is not necessarily related to a Prop 218 notice or an MMWD proposal to raise 
rates/fees.  Instead, such a description could be about any rate outreach plan.     

Again, in order to comply with the Brown Act’s plain language directives on public notice, 

MMWD must commit to using the words rate or fee change or increase on the first agenda page 

of all board and committee meetings at which rate/fee changes will be discussed, regardless of 

whether a vote will occur. 

2. Routine and Improper Use of 24-Hour Notice for “Special Meetings” 

On behalf of my client, I had alleged that Board Members improperly spoke at subcommittees 
(or standing committees) and thus violated Government Code Section 54952.2(c)(6).  Your April 
3 letter stated that going forward all meetings of the Board of Directors will be noticed as Board 
meetings only.  My clients welcomed that.   

However, in your May 3 letter, you stated that in the future, MMWD would not convene 
meetings as combination Board/Standing Committee meetings but instead as “special meetings” 
of the MMWD Board.   While you contend that such a change complies with the Brown Act, this 
procedure indicates that you will now routinely notice meetings as special meetings and thus 
reduce public notice from 72 hours. Such a policy is not acceptable to my clients.  

Having the MMWD Board President call a “special meeting” as a backdoor way of amending a 
regular meeting agenda or routinely shortening agenda notice times avoids the urgency clause 
under Gov’t Code §54954.2(b)(2), and its majority vote requirement would be a dead letter, 
along with the 72-hour agenda posting requirement.  This would essentially eviscerate the Brown 
Act agenda 72 hour posting requirement, and courts take a skeptical view of special meetings 
called on regular meeting dates. 
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In South Central Farmers Action Fund, et al. v. City of Los Angeles, et al. (2010), the court ruled 
against the Los Angeles City Council for its practice of calling special meetings on the days of 
regular meetings (Los Angeles County Superior Court Case No. BS117561).  David Zahniser of 
the Los Angeles Times wrote about this decision on January 12, 2010 (“L.A. City Council 
violated open meeting law, judge tentatively rules.”)  According to the Times article, “[T]he 
council violated state law by convening its special session in the middle of its regular Aug. 15 
meeting.”   Los Angeles Mayor Antonio Villaraigosa approved payment of $481,279.50 in 
attorneys’ fees and $8,942.43 in costs to the prevailing plaintiffs. See Council File No. 10-0640.   

A City of Los Angeles webpage about the Brown Act now says, “Special meetings are not a 
safety net for regular meetings that did not get posted on time. For example, if you missed the 
72-hour agenda deadline for a regular meeting, you cannot simply re- label it as a “special 
meeting” in order to shorten the posting deadline to 24 hours. You must reschedule the meeting 
for a day and time different from when the regular meeting would have been held.” (Emphasis in 
original.) See: http://empowerla.org/all-about-meetings-how-to-run- one-regular-vs-special-
meetings-agenda-posting-public-comment/ 

A review of MMWD Board Agenda Item 11 for the 5/14/19 7:30PM board meeting shows a list 
of upcoming regularly scheduled former committee meetings that are now termed, e.g. “Special 
Meetings of the Board” for Finance/Communications/District topics.  Given the now routine use 
of “special meetings” by MMWD, it appears that MMWD is essentially eliminating 72-hour 
notice for Board meetings that involve Prop 218 notice and rate or fee changes.   

This is unacceptable and continues a pattern already begun by MMWD.  For example, for the 
April 25 Finance Meeting MMWD missed the 72-hour agenda notice time and then moved the 
meeting to a new time of day at the last minute; thereby eliminating the 72-hour requirement by 
noticing it as is a special meeting.  There are no urgency findings, or any identified need to 
routinely reduce public notice from 72 hours to 24 hours.  This practice and pattern violate the 
Brown Act’s policy and intent to provide public access to citizens. “The people of this State do 
not yield their sovereignty to the agencies which serve them. The people, in delegating authority, 
do not give their public servants the right to decide what is good for the people to know and what 
is not good for them to know.”  (Government Code § 54950.)  

Conclusion  

 
The current Prop 218 decision making depends on the language and decisions made at these 
inadequately noticed meetings.    Thus, any ultimate decision on the Prop 218 notice depends on 
those previous discussions and any Prop 218 Notice decisions could be declared null and void 
due to improper notice.   

Sincerely, 

 

Edward E. Yates 


