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San Francisco CA 94104 

The Bowen Building 
875 15th Street NW. Suite 725 
Washington DC 20005 

Re: JuncJ 1,._2019.t..Mill.Valley Q!y Council Meeting A~enda Item No. 8 -
~'Public Hearing re Introduction and .First Reading of Ordinance 
Amending Title 15 of the Mill Valley Municipal Code, Amending the 
Fire Code with New Vegcwtion Management Requirements" 

Deur Mayor, Vice Mayor, Councilmembers and Fire Chief:: 

I submit this letter on behalf of Mill Valley Residents lor Protection Of 
Wildlife ("MVRPW') regarding Agenda Item No. 8 - "Public 1 learing re Introduction and 
First Reading of Ordinance Amending Title 15 of the Mill Valley Municipal Code, 
Amending the Fire Code with New Vegetation Management Requirements," ("Proposed 
Ordinance"), scheduled for considcralion al the M.ill Valley City Council's June 17, 2019, 
meeting. 
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As discussed below. the City's approval of the .Proposed Ordinance at its 
meeting on .lune 17 would be unlawful, because the City has failed to comply with the 
requirements or the California Environmental Quality Acl ("CEQA''). 1 Approval of the 
Proposed Ordinance would thus subject the City to potential legal action. We accordingly 
request thot the City Council not consider this Ordinance until it has fully complied with 
CEQA. I request that this letter and enclosures be included in the record of this meeting. 

The Proposed Ordinance would amend Tille 15 of the Mill Volley Municipal 
Code lo mod Hy Section 4907 of the California Fire Code. The Proposed Ordinance would 
require residents to remove all vegetation, except for .succulents, within the flrst) feet 
surrounding any residential or commercial structure and create hardscape material in its 
place, and remove all species of junipers, bamboo, acacia and Italian cypress from within I 0 
feet from property lines and driveways and within 30 feet or residential or commercial 
buildings, among other requirements. On September 6, 2018, fi'ire Chief Tom Welch 
circulated c1 Staff Report lo the Mayor and City Council entitled "Considerntion of nn 
Ordinance to Amend Title 15 of l11e City of Mill Valley Municipal Code" and the Proposed 
Ordinance as Attuchmcnt 2, which arc enclosed with lhi.s lelttr as combined Exhibit J. 

If' adopted, the Ordinance would he one or the most extreme, aggressive 
amendments lo a municipal Fire Code of its kind in California·- if not arguably the most 
extreme and aggressive in Lhc United States. Such extreme, aggressive and sweeping 
eradication of critical habitat und csscnth,lly "taking" of personal property from private 
ln.ndowners without due process should not be hastily rushed through an arbitrary approval 
process primarily driven by "shock, awe and fear" without the proper scientific and legal 
evaluations undoubtedly required with such a sweeping proposal. 2 

1 "The foremost principle under CEQA is that the lcgislnture intended lhc acl 'to he 
interpreted in sucb manner as lo afford the fullest possible protection to the environment 
wiLhin the reasonable scope of the slatulory language.'" (Muzzy Ranch Co. v. Solano 
Coun~v A ir170rt land Use Com. (2007) 4 I Cal. 4th 372, 381, citing laurel Heights 
/mprovemenl Assn. v. Regents <~(University of Cal{fornia (1988) 47 Cal.3d 376, 390.) 
2 Due process balances the power of law and protccls the individual person from it. When a 
govcmmcnt harms a person or a person's property wichout fbl lowing the exact course of law. 

•194838.c, 

I A. Profu~il,..oal Law Corpor,.11011 



ROGERS JOSEPH O'DONNELL 

Jim Wickham, Mayor 
Sashi McEntcc, Vice Mayor 
Stephanie Moulton-Peters, Councilmcmbcr 
John McCauley, Councilmembcr 
Jessica Jack:mn, Councilmcmber 
Tom Welch, rirc Chief 
City of Mill Valley 
June 14, 2019 
Pagc3 

www.rjo.com 

Seclion 4 of the Proposed Ordinance makes the conclusory statement that the 
Proposed Ordinance "is exempt from the California Environmental Quality f\ct pursuant to 
Section 15061 (b)(3) of Title 14 of the California Code of Regulations because it has no 
potential l'or causing a significant effect on the environment." (Proposed Ordinance, p. 5). 
I Jowevcr neither the Proposed Ordinance, nor the accompanying stnff report, contain any 
evidence supporting the applicaLion of this exemption, which only applies "where it can be 
seen with certffin(y that there is 1w possibility that the f1cthii(11 in queslio11 may /Ja,,e a 
signijicanf effec·t <lit flte environment." (See Muzzy Ranch Co. v. Solano Coun(v Airport 
Land Use Com., supn,, 41 Cal. 4Lh al 380; See general(v Davidon Homes v. City <{(San Jose 
( 1997) 54 Cal.App.4th 106, I 13~ 118.) ( emphasis added.} 

/\s the City Council and the Cily arc undoubtedly aware, Lhe agency invoking 
the CEQA exemption "has the burden of demonstrating it applies." (Muzzy Ranch Co. v. 
Solano Coun~JJ Airport Land Use Com., sup1·0, 41 Cal. 4th at 386, citing Davidon Homes v. 
City of San .lose, supra, 54 Cal.App.4th at I 14.) Moreover, "(aJn agency's obligation to 
produce substantial evidence suppnrling its exemption decision is al I the more important 
where the record shows that opponents of the prqjcct have raised ai·gumcnts regal'ding 
possible significant environmental impucls." (Muzzy Ranch Co. v. Solano County Airport 
La11d Use <;om., supra, 41 Cal. 4th at 387.) "An agency obviously cannot declare with 
certainty that there is no possibiliLy thal the acLivity in question may have a significant cffoct 
on the environment within the meaning or Cal. Code Regs., tit. 14, § 15061 (b)(3 ), if it has 
not considered the facts of the mutter." (Id.) 

"The detail required in any particular case necessarily depends on a multitude 
of factors, including, but not limited to, the nature of the pr<'>jcct, the directness or 
indirectness of the contemplated impact and the ability to forecast the actual effects the 
project will have on the physical environment." (Muzzy Ranch Co. v. Solano County Aitport 
land Use Com., supra, 41 Cal. 4th at 388.) It is also relevant "that future effects will . 
themselves require analysis under CEQA, and that lhe effects will be felt outside of the 

this constitutes a due process violation. (USCS Const. Amend. 14, USCS Const. Amend. 14, 
§ l.} S talc courts can use due process review to provide stale level supervision of I ocnl land 
use decisions in lhe absence of other legislative or adminis!rntive checks on local discretion. 
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prc~ject area is one of the factors that determines the amount of detail required in any 
discussion."J (Id. citing Napa Citizens/or Honest Government v. Napa County Bd. Of 
Supervisors (2001) 91 Cul.App.4th 342, 369.) Under CEQA, "project means an activity 
which may cause either a direct physical change in the environment, or n reasonable 
foreseeable indirect physical change in the environment" and is "an aclivily undertaken by a 
public agency." (Id. at 381-382.) 

There is no question that the Proposed Ordinance is likely to have a significant 
effect on the environment. If adopted, the Proposed Ordinance would require the removal of 
signil:icanl vegetation, aflccling no less than 5,000 residential structures, and critical habitat 
for numerous threatened and endangered species. As is evident from its unique and beautiful 
topography) Mill Valley contains critical vegetative habitat for numerous thn.:alcned and 
endangered species, as indicated hy the enclosed U.S. Fish and Wildlife Service "Critical 
Habitat for Threatened & Endangered Species" map. (See enclosed Exhibit 2.) A few 
examples or speci fie threatened and endangered species that would he directly anecled by 
the Proposed Ordinance include the Culifomia red-legged frog, the California tiger 
salamander and the Northern spolleu owl, i11 adJition lo the California gii:inl salamander 
which is classified as n "California Species of Concern" and "near threatened." (See 
enclosed Exhihits 3-7, respectively.) 

Although classified as threatened, Cali!ornia red-legged frogs are still locally 
abundant within portions of the San Francisco Bny area, including Mill Valley and Marin 
County. (Exhibit 3.) The fragmentation and Joss of existing habitl:lt is one of the most 

3 CEQA broadly defines the relevanl geographical environment as "the area which will be 
affected hy a proposed pr~jcct." (See Public Resources Code§ 21060.5.) " 'Environment' 
means the physical conditions which exist within the area which will be affected by a 
proposed project, including land, air, water, minerals, flora, fauna, noise, o~jects of historic 
or aesthetic signi licance." (ld.) Consequently, "the project area does not define the relevant 
environment for purposes of CEQA when n project's environmental effects will be fel! 
outside the project area." (Muzzy Ranch Co. v. Solano County Airport land Use Com., 
supra, 4 l Cal. 4th al 387, citing Coun(v Sanitation Dist. No. 2 v. County of Kern (2005) 127 
Cul.App.4th 1544, 1582-1583 .) 
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signilicnnt current threats to Cnlifornia red-legged frogs. (Id.) Furlher, in areas where these 
frogs have been found in the vicinity and suitable habitat is present, suitable habitat 
acccssihlc to these frog populations occurring within 5 miles should be presumed to be 
occupied by the species. (Ibid.) 

As with the California red-legged frog, the Calilornia tiger salamander is 
dassi fied as threatened but is also classi 11cd as endangered. (Exhibit 4.) Populations are 
scattered from Sonoma County in the Northern San Francisco Bay arcn to Santa 13arbaru 

· County. (Id.) The primary cause of the decline of the California tiger salamander 
populations is the loss and fragmentation of habiu1t from hunrnn activities. (/hid.) 

Northern spotted owls arc listed as threatened under the Ca!ifnmia Endangered 
Species /\cl and the f.ederal Endangered Species Act. (See Exhibit 5.) The Northern spoued 
owl habitat includes Mill Valley and Murin County, and the species covers a range-wide 
distribution. (Id.) Loss of lmhitat is one or the primary threats to the continued existence of 
Lhc Northern spotted owl in Calili.>rni::l. (Id.) 

Additionally, the California giant salamander is classified as a "California 
Species of Concern" and "near threatened." (See Exhibits 6 and 7.) The California giant 
salamander's habitat includes Mill Valley nnd specifically Mount Tamalpais. (Id.) 

If adopted, the Proposed Ordinance would essentially eradicate SO% or more 
ol"thc City's vegclalive landscape thereby causing an overwhelming direct physical change 
in the cnlirc environment encompusscd hy the Proposed Ordinance and even beyond the City 
limits, overflowing into the surrounding Marin County lands. Given the rich diversity of the 
City's vegetative landscape, the members of MVRPW, as residents of Mill Valley, are aw8re 
that this will not only affect the City's biological resources {endangered or not), but will also 
have significant aesthetic impacts. Y ct the City has ullcrly failed to analy:£t: and disclose 
such impacts. 

The essential role that potcnlial impacts to end::mgered and threatened species 
pJuys in project approval, and consideration of CEQA exemptions, is expressly recognized in 
the exemption for "fuel management activities," which is understondably not cited in the 
Proposed Ordin:mcc. CEQA Guidelines l 5304(i) provides an exemption from CEQA review 
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for ccrlain "fuel management activities" "pro11itled that the activities will not rcs11/ti11g the 
tal<i1ig ()j e11da11.gered, mre, or threatenetl pla11.f m· animal species or .<,igllijica11t erosio11 
and sedimentatio11 ofswface waters.'' (emphasis added.) Here there is unquestionably 
substuntial evidence that the Proposed Ordinance may result in a "take" of an endangered or 
rare species and, as u result, the City Council must annlyzc and disclose those impacts prior 
to approving the Proposed Ordinance. 

If there is substantial evidence in the whole record supporting a fair argumcnl 
that a project mny have a signilicant nonmitigablc cffoct on the environment, the lend agency 
shall prepare an environmental impact report, even though it may also be presented with 
other substantial evidence that the project will nol have a signilicant effect. (Pub. Resources 
Code, ~ 21 ! 5 l (a); C~I. Code Regs., tit 14, § 15064(()( 1 ), (2).) "May" means a reasonable 
possibility. {Pub. Resources Code,§§ 21082.2(a), 21100, 2115l(a).) "Substantial evidence" 
mcnns enough relevant information and reasonable inferences from this information that a 
fair argument can be made to support a conclusion, even though other conclusions might also 
be reached. (Cal. ( '.ode Regs., tit. I 4, § I 5384(a).) "The foir argument standard is a 'low 
lhrcshold' test for requiring the preparation of an EIR [Environmental Impact Report]. 
[Citations.] It is a question of law, not fact, vvhether a foir argument exists, and the courts 
owe no deference to the lead agency's determination. Review is de 110vo, wltlt a preference 
for resolving do11hts l11.ft11'or of e11vironme11ta/ review. [CitHtions.J ... Relevant personal 
ohscrvations of area residents on nontechnical subjects may quality as substantial evidence 
for a foir argument. !Citations.] (Prolect Niles v. City of Fremont (2018) 25 Cal.App.5th 
1129: 1139.) (emphasis added.) 

Because the Proposed Ordinance may have a significant effect on the 
environment it is not exempt from CEQA. Further, as demonstrated above there is, at the 
very least, substantial evidence that the Proposed Ordinance may have a significant impact 
on the environment due to its impact on threatened and endangered species and their habitat, 
biological resources and aesthetics. Accordingly, the City "must ensure that a full 
environmental impact report is prepared on 1hc proposed projccl." (Muzzy Ranch Co. v. 
Solano County Airport Land Use Com., supra, 41 Cal. 4th at 381) (citations omitted.) 
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In sum, there is substantial evidence Lhat lhe .Proposed Ordinance would have 
significant ef-rccts on the cnvironmenl, thereby making the Ol'dinance subject to CEQA 
rcvicw.4 The Proposed Ordinance would require Lhe removal of significant vegetation 
causing a direct physical change in lhc environment, affecting no less than 5,000 residential 
structures ,md even beyond the City limits, which comprises critical vegetative habitat for 
numerous threatened and endangered species. The Proposed Ordinance· thus have significant 
impacts on hinlngical resources as well as aesthetics. The potential cfTects on the 
environment and threatened and endangered species will undoubtedly be felt even outside of 
the proposed project area of the currently targeted 5,000 residences, as these threatened and 
endangered species migrotc, nest and reproduce in the surrounding County lands adjacent to 
Mill Valley City limits in addition to within the City limits targeted hy the Jlroposcd 
Ordinance. 

MVPR W accordingly requests that the City Council and the City decline to 
adopt the Proposed Ordinance until thc,Cily Council has completed the necessary 
environmental review required by CEQA. 

Thank you. 

Very truly y 

ROBERT C. GOODMAN 

RCG:sci 

4 We note that the Marin Municipal Water District has developed a dran "Biodiversity; Fire 
nnd Fuels [ntcgrated Plan," dated March 20 l 9 ("BF.FIP,,), the environmental effects of which 
will be reviewed in un BIR pursuant to CEQA. See BFFP al p. 29 (available at 
b!J p:,;//\\·\\'W.mari1 1_\\_:,11Cl\~ll1,\/I )!l\:'.Umcnt( :c!ll'cr/\(i.cw/{l')%/I i 1:F1 !') 
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