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NOT TO BE PUBLISHED IN OFFICIAL REPORTS
California Rules of Court rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for
publication or ordered published, except as specified by rule 8.1115(b). This opinion has not been certified for publication or
ordered published for purposes of rule 8.1115.

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIRST APPELLATE DISTRICT
DIVISION THREE

NEW LIVABLE
CALIFORNIA, dba LIVABLE
CALIFORNIA, et al.,
Plaintiffs and Appellants,

A159235
(City and County of San Francisco
Super. Ct. No. CPF516690)

v.

ASSOCIATION OF BAY
AREA GOVERNMENTS,
Defendant and
Respondent.
Plaintiffs brought a complaint for declaratory and injunctive relief and
a petition for writ of mandate (collectively, "pleading") for an alleged violation
of the vote reporting requirement of the Ralph M. Brown Act ("Brown Act" or
"Act"; Govt. Code §§ 54950 et seq.

1)

by the governing board of defendant

Association of Bay Area Governments (ABAG). Defendant successfully
demurred and a judgment of dismissal was entered. As the pleading contains

All further statutory references are to the Government Code unless
otherwise specified.
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sufficient factual allegations to withstand demurrer, we reverse the judgment
of dismissal and remand for further proceedings.
We dismiss as abandoned plaintiffs' appeal from a post-judgment order
striking their request for costs as appellate " 'review is limited to issues
which have been adequately raised and briefed.'" (Golightly v. Molina (2014)
229 Cal.App.4th 1501, 1519.)

FACTS
A.

Background

Plaintiff New Livable California dba as Livable California ("Livable
California") is a not for profit, public benefit corporation focused on land use,
zoning, housing, and transportation issues; it is comprised of a statewide
coalition of elected officials and community leaders. Plaintiff Community
Venture Partners, Inc. ("Community Venture Partners") is a not for profit,
public benefit corporation whose mission is to promote and defend the
principles of open government.
Defendant ABAG is a joint power authority of nine San Francisco Bay
Area counties - Alameda, Contra Costa, Marin, Napa, Sonoma, San Mateo,
San Francisco, Santa Clara, and Solano - as well as the 101 cities located
therein. (§ 66536.1, subd. (b).) ABAG's objectives include (1) increasing the
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Subdivision (c)(2) of section 54953 was added by Senate Bill No. 751
(Stats. 2013, ch. 257) effective January 1, 2014. At the time the amendment
was proposed, the Brown Act already provided that for meetings conducted
by teleconferencing local agencies' legislative bodies were required to report
the votes of individual officers (§54953,
(b)(2) [votes to be conducted by
"rollcall"]). (Sen. Gov. & Fin. Comm., Analysis of Sen. Bill No. 751 (20132014 Reg. Sess.), May 1, 2013, at p. 1.) The amendment required local
agencies' legislative bodies to report individual officials' votes cast during
opening meetings, enacted in apparent response to concerns that "for local
agencies with large legislative bodies, it can be difficult to determine who
voted for or against a measure when actions are taken in the absence of
either a roll call vote or a specific tally and report of the votes of each member
of the board. (Ibid.) "For example, the minutes of a May 17, 2012 meeting of
the Association of Bay Area Governments report that a motion received 27
ayes and 5 nays, without listing the votes of individual members." (Id. at pp.
1-2.)
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The meeting was video recorded and there was a simultaneous webcast
of the meeting which is officially published online.
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On June 16, 2020, plaintiffs filed a request for judicial notice of the
minutes of ABAG's January 17, 2019 executive meeting, the agenda for
ABAG's March 21, 2019 executive meeting, the agenda for ABAG's May 16,
2019 executive meeting held at 5:30 p.m., the agenda for ABAG's May 16,
2019 executive meeting held at 7:00 p.m., and an excerpt from "Robert's
Rules of Order Newly Revised (11th ed. 2011) p. 202." In the absence of any
opposition by ABAG, we grant plaintiffs' request for judicial notice and have
considered the documents only to the extent necessary to resolve this appeal.
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In opposing the demurrer plaintiffs objected to ABAG's request for
judicial notice of the transcribed portion of the May 16, 2019 meeting. Even
though plaintiffs' written objection did not use the phrase "inadmissible
hearsay,'' it was sufficiently specific to preserve the issue for appellate
review. On September 14, 2020 ABAG filed in this court an identical request
for judicial notice of the transcribed portion of the May 16, 2019 meeting.
Although the request was unnecessary because the transcription was already
part of the record on appeal, we granted the request for judicial notice on
September 16, 2020.
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For example, in those relevant cases considering demurrers, cited by
ABAG, either there was no objection to the request for judicial notice of the
document (Intengan, supra, 214 Cal.App.4th at p. 1055), or the appellate
courts recognized that" '[w]hen judicial notice is taken of a document ... the
truthfulness and proper interpretation of the document are disputable.'"
(Trinity Park, L.P. v. City of Sunnyvale (2011) 193 Cal.App.4th 1014, 1027],
disapproved on other grounds in Sterling Park, L.P. v. City of Palo Alto (2013)
57 Cal.4th 1193, 1210; Childs v. State of California (1983) 144 Cal.App.3d
155, 162-163 [even if declaration describing mailing practices of the State
Board of Control was an "official act" judicial notice could not be taken of the
truth of the matter at issue].)
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we conclude that the demurrer should have been
overruled as plaintiffs' allegations directed at the reporting of the vote on the
Substitute Motion state causes of action under sections 54960 and 54960.1 for
declaratory and injunctive relief and mandamus.
plaintiffs' contentions that the pleading currently alleges or can be
amended to state causes of actions under section 54960 and 54960.1 for
declaratory and injunctive relief and mandamus based on challenges to the
reporting of the votes taken on the Motion to Call the Question or the
Amended CASA Motion.
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New Livable California dba Livable California and
Community Venture Partners, Inc.'s appeal from a
dismissed.

Association of Bay Area Governments'
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