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INTRODUCTION 

The primary issue on appeal is whether Respondent Superior Court 

(“Trial Court”) erred when it granted Respondent Association of Bay Area 

Governments (“ABAG”)’s demurrer without leave to amend.  To decide this 

issue, this Court must decide  (1) did Appellants allege or imply facts 

sufficient to support a prima facie cause of action for violation of the Brown 

Act; and (2) did the Trial Court properly take judicial notice of an 

unagendized announcement that ABAG had cured and corrected its Brown 

Act violations?  

Respondent Superior Court decided these issues against Appellant 

and granted ABAG’s demurrer without leave to amend.  For the reasons 

discussed below, Appellants asks this Court to reverse the Superior Court’s 

judgment because either (1) Appellant’s amended petition is sufficient for 

the case to go forward; or (2) Appellant should have leave to amend to plead 

additional facts. 

STANDARD FOR REVIEW 

Appellate courts independently review rulings on a demurrer and 

determine de novo whether the pleading alleges facts sufficient to state a 

cause of action, accepting the truth of material facts properly pleaded in the 

complaint. 1 (Hacker v. Homeward Residential, Inc. (2018) 23 Cal.App.5th 

1 A trial court's decision to dismiss a case after sustaining a general 
demurrer is reviewed as a question of law. (Smiley v. Citibank (1995) 11 
Cal. 4th 138, 145-146.)  Reviewing courts exercise independent judgment 
about whether the complaint properly states a cause of action (Kendrick v. 
City of Eureka (2000) 82 Cal.App.4th 364, 368) granting no particular 
deference to the trial court ruling (Romero v. American President Lines 
Ltd. (1995) 38 Cal.App.4th 1199, 1203; see also, Parsons v. Tickner (1995) 
31 Cal.App.4th 1513, 1521 [“As a reviewing court, we are not bound by the 



111, 117 [quoting McCall v. PacifiCare of Cal., Inc. (2001) 25 Cal.4th 412, 

415 and Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 919, 

924).  When a demurrer is sustained without leave to amend, the reviewing 

court decides whether there is a reasonable possibility that any pleading 

defect can be cured by amendment.  If additional facts can be alleged in an 

amended petition/complaint, then the trial court has abused its discretion. 

(City of Dinuba v. Cty. of Tulare (2007)  41 Cal.4th 859, 865.)  

STATUTORY/ FACTUAL/PROCEDURAL OVERVIEW 

Government Code § 54953(c)(2) 2 states: 

 “The legislative body of a local agency shall publicly report 
any action taken and the vote or abstention on that action of 
each member present for the action.”  

(Emphasis added.)  Section 54952.6 defines “action taken” as 

“… a collective decision made by a majority of the members 
of a legislative body, a collective commitment or promise by a 
majority of the members of a legislative body to make a 
positive or a negative decision, or an actual vote by a majority 
of the members of a legislative body when sitting as a body or 
entity, upon a motion, proposal, resolution, order or 
ordinance.”  

(Emphasis added.) 

On January 17, 2019, the ABAG Executive Board (the “Board”) 

conducted a noticed, public meeting with 30 voting members present. 

(Appellants’ Appendix (AA) 007.)   After the Board heard public comment 

construction the pleadings by the trial court, but we make our own 
independent judgment of sufficiency of the complaint”).

2  Unless otherwise indicated, all statutory references will be to the 
Government Code. 



on Agenda Item 12 (the “CASA Compact”) 3 the Board took the following 

actions: 

• Board Member Chavez moved to authorize the Board president

to sign a document known as the CASA Compact (the “CASA

Compact Motion”). (AA 010:21-22.)

• Board Member Gibson moved to postpone any vote on the

CASA Compact until a financial analysis of the CASA Compact’s

impact on ABAG members could be conducted (the “Substitute

Motion”). (AA 010:24-28.)

• The Board voted via a “show of hands” on the Substitute

Motion, but, after that vote – contrary to Government Code § 54953’s

mandates - the Board President did not report which Board members

voted yes, which voted no, and which abstained on the Substitute

Motion. 4 (AA 030.)

3 The CASA Compact is an “extraordinarily controversial regional 
housing proposal.” (AA 007:2-5.) 

4 The minutes for ABAG’s January 17, 2019, meeting describe the 
vote on the Substitute Motion as follows: 

Upon the motion by Gibbons and second by Halliday, 
postponing authorizing the President to sign the CASA 
Compact until the next Executive Board meeting and directing 
MTC/ABAG staff to collect and correlate the responses from 
cities on the financial and economic impact of the CASA 
Compact on cities and counties and to present documents, 
findings, and recommendations to the Legislation Committee 
and the Executive Board were not approved.  The motion failed 
by the following voice vote: 

Aye:  9 
Nay:  18 
Abstain:  4 
Absent:  2 



• After the Board’s vote on the Substitute Motion, Board

President Rabbitt made a motion to “call the question.” 5 (AA 053:4-

10.)  The motion to call the question was conducted by a show of

hands. (AA 053:9-10.) The Board President did not report which

Board members voted yes, which voted no, and which abstained on

the motion to close discussion. (AA 053:9-10.)

• The Board then conducted a roll call vote on the CASA

Compact Motion via a roll call vote, approved the CASA Compact

Motion, and reported which Board members voted yes, which voted

no, and which abstained on the CASA Compact Motion. 6 (AA

053:11-14.)

(RJN Exhibit A.) 

5 A motion “calling the question” – commonly referred to as “the 
previous question” – is a motion to close debate and requires a two-thirds 
vote or unanimous consent to end debate. (Robert, Henry M., Robert's 
Rules of Order Newly Revised (11th ed. 2011) p. 202, lines 1-23.)  (RJN 
Exhibit E.) 

6 The minutes for ABAG’s January 17, 2019, describe the vote on the 
CASA Compact Motion as follows: 

Aye: 21 -    Arreguin, Arenas, Chavez, Cheng, Clark, Cortese, 
Diep,    Garcia, Gibbons, Gibson McElhaney, 
Haggerty, Halliday, Kalb, Mackenzie, Mitchoff, 
Peralez, Pierce, Rabbitt, Rahaim, Ramos, and 
Romero 

Nay: 9 -       Andersen, Bogue, Brown, Eklund, Lee, 
Mandelman, Miley,   Pine, and Rodoni 

Absent: 3 - Canepa, Hudson, and Yee 

(RJN Exhibit A.) 



On April 17, 2019, Appellants’ delivered a letter to ABAG demanding 

that ABAG (1) cure or correct the failure to report out the vote on the motion 

to call the question and on the Substitute Motion, thereby violating 

Government Code § 54953(c)(2);  and (2) to promise to cease and desist from 

future violations of Section 54953. (Section 54960.2)  (AA 030.)  

On May 16, ABAG’s Deputy General Counsel wrote to Appellants’ 

attorney denying Appellants’ demand to cure and correct.  (AA 040.) 

Per Section 54960, 54960.1 Appellants filed a timely 

petition/complaint seeking a writ of mandate,  injunctive and declaratory 

relief. (AA 006.)  ABAG demurred arguing that Appellants did not 

demonstrate prejudice and an unagendized statement made by AGAB’s vice 

chairman during the absent chairman’s report rendered the lawsuit moot. 

(AA 042.)  The Trial Court granted ABAG’s demurrer without leave to 

amend. (AA 097.) 

CONTROLLING LAW 

The purpose of a demurrer is to test whether, as a matter of law, the 

properly pleaded facts in the complaint state a cause of action under any legal 

theory. (Intengan v. BAC Home Loans Servicing LP (2013) 214 Cal.App.4th 

1047, 1052.)  Reviewing an order granting a demurrer, the reviewing court 

must assume the truth of all facts properly pleaded. (Id.)  

All facts alleged in the complaint/petition must be construed most 

favorably for the plaintiff/petitioner and least favorably for the demurring 

party. (Perdue v. Crocker Natl. Bank (1985) 38 Cal.3d 913, 922.) Even if 

Petitioner’s claims seem unlikely or improbable, the facts alleged must be 

accepted as true for purposes of ruling on the demurrer. (Del E. Webb Corp. 

v. Structural Materials (1981) 123 Cal.App.3d 593, 604.) Additional facts



 

must be implied or inferred from those facts expressly set forth in a 

complaint. (City of Atascadero v. Merrill Lynch, Pierce, Fenner & Smith, 

Inc. (1998) 68 Cal.App.4th 445, 459.) 

The purpose of the Brown Act is to ensure openness in decision- 

making by public agencies and “to facilitate public participation in all phases 

of the decisionmaking process” (Service Employees Internat. Union, Local 

99 v. Options—A Child Care & Human Services Agency (2011) 200 

Cal.App.4th 869, 870) and to “increase public awareness of issues bearing 

on the democratic process” (Morrow v. Los Angeles Unified School 

Dist. (2007) 149 Cal.App.4th 1424,1438.) 

Civil statutes that protect the public are broadly construed in favor of 

their protective purpose. (People ex rel.  Lungren v. Superior Court (1996) 

14 Cal.4th 294, 313.)  As a remedial statute, the Brown Act is construed 

liberally. (Preven v. City of Los Angeles (2019) 32 Cal.App.5th 925, 930.)  

Consequently, reviewing courts must construe any Brown Act 

exceptions narrowly, while broadly interpreting provisions calling for open 

meetings and public participation. (Galbiso v. Orosi Public Utility 

Dist. (2008) 167 Cal.App.4th 1063, 1080.)  

When it is necessary to determine the Legislature’s intent, a reviewing 

court gives the language of the statute its usual, ordinary import and accord 

significance in pursuance of the legislative purpose.(Ribakoff v. City of Long 

Beach (2018) 27 Cal.App.5th 150, 166-167.)  If the language is clear and 

unambiguous, then there is no need for construction, nor is it necessary to 

resort to indicia of the intent of the Legislature; courts (Id.) 

 

 



ARGUMENT 

I. APPELLANTS’ PETITION ALLEGES FACTS SUFFICIENT TO
STATE A CAUSE OF ACTION.

A. Appellants Plead a Section 54960.1 Cause of Action.

1. Appellants Have Alleged Sufficient Facts.

Any interested person may commence an action by mandamus or 

injunction for the purpose of obtaining a judicial determination that an action 

taken by a local agency violated Section 54953, and that, because the 

violation wasn’t cured/corrected, the action taken is void. (Section 

54960.1(a).)  Before an action can be commenced, the petitioner must 

demand that the local agency cure and correct the alleged violation. (Section 

54960.1(b).) A local agency cures and corrects a Brown Act violation “by a 

subsequent action of the legislative body” of the local agency. (Section 

54960.1(e).) (Emphasis added.) 

Appellants’ Petition alleges: 

• ABAG violated Section 54953(c)(2) because it did not “report

out” the votes on the action ABAG took on the motion to call the

question and on the Supplemental Motion.  (AA 014.)

• Appellants delivered to ABAG a timely written demand that

ABAG cure and correct its Section 54953(c)(2) violation. (AA 030.)

2. ABAG Did Not Cure/Correct its Brown Act Violations.

The Trial Court found that ABAG cured and corrected the Section 

54953(c)(2) violation when, on May 16, 2019, ABAG’s Vice President 

announced during the President’s Report that ABAG would conduct roll call 

votes in the future (the “Vice President’s Statement”).  (AA 099:6-10.) 



ABAG requested that the Trial Court judicially notice the Vice 

President’s Statement per Evidence Code § 452(c) (“resolutions, reports, and 

other official acts”). 7  (AA 063:1-28)  Appellants opposed ABAG’s request. 

(AA 068.) The Trial Court took judicial notice and granted ABAG’s 

demurrer and finding that the Vice President’s Statement rendered the whole 

of Appellant’s Petition moot. (AA 099:6-10.)    

The Trial Court could not take judicial notice of the Vice President’s 

Statement because it was not an official act, and such statements do not merit 

judicial notice. (Childs v. State of Calif. (1983) 144 Cal.App.3d 155, 162).   

  A cure and correct requires a subsequent agency action (Section 

54960.1(c)(2), (e) and (f).)  A local agency is permitted to take action only 

during a public meeting upon proper public notice of the possible/intended 

action. (Section 54954.2(a)(1).)  No action “shall be undertaken on any item 

not appearing on the posted agenda.” (Section 54954.2(b).)   

The Vice President’s Statement does not recite the Vice President’s 

personal knowledge of the specific date that ABAG met, considered, and 

voted to approve a second motion to call the question and second CASA 

Compact motion, with the votes for both motions reported out in compliance 

with Section 54953(c)(2), thereby curing and correcting  ABAG’s January 

17, 2019, Brown Act violations.  The Vice President’s Statement lacks these 

7 ABAG also requested the Trial Court take judicial notice of the Vice 
President’s Statement per Evidence Code § 452(h) (“facts and propositions 
that are not reasonably subject to dispute and are capable of immediate and 
accurate determination by resort to sources of reasonably indisputable 
accuracy).  The Trial Court could not judicially notice any facts other than 
the fact the statement was made. Most certainly, the Trial Court could not 
take judicial notice that CASA cured and corrected its January 17, 2019, 
Brown Act violations because the Vice President’s Statement omitted those 
facts.  



material details because ABAG did not, in fact, meet after January 17, 2019, 

to cure and correct its violations of Section 54953(c)(2).   

None of ABAG’s agendas after its January 17, 2019, meeting (when 

it violated Section 54953(c)(2)) contain any action items curing/correcting 

ABAG’s January 17, 2019, Brown Act violations. (RJN Exhibits B through 

D.)  Consequently, ABAG could not have taken, and did not take, any action 

to cure and correct anything, and the Trial Court erred in finding that 

Appellant’s Brown Act enforcement action is moot. 

The Trial Court erred when it took such notice because Courts cannot 

take judicial notice of self-serving hearsay allegations merely because they 

are part of a document which qualifies for judicial notice. (Childs v. State of 

Calif. (1983) 144 Cal.App.3d 155, 162-163; citing Ramsden v. Western 

Union (1977) 71 Cal.App.3d 873.)  ABAG simply did not cure/correct the 

Brown Act violations it admits it committed. The resolution of whether or 

not ABAG cured/corrected any Brown Act violations is, in this case, not 

subject to resolution by demurrer. 

3. Appellants Alleged Sufficient Prejudice.

Appellants’ petition specifically alleges: 

• Appellants are both non-profit public benefit corporations

devoted to housing, redevelopment, and open government issues. (AA

007: 19-28; 008:1-16.)  Both Appellants have a keen interest in CASA

Compact and related state legislation. (AA 007:19-28; 008:1-2; 3:16-

19.) Appellant Community Venture Partners, Inc. publishes the Marin

Post, a news media outlet that reports on land use policies and decision

making across California, including ABAG's and other public

agencies' actions taken concerning the CASA Compact and proposed



related legislation, along with related actions by elected officials.(AA 

009:16-19) 

• Difficulty or the inability to know how each Board member

voted on the motion calling the question and on the CASA Compact

Motion causes prejudices Appellants because not knowing how each

Board member voted preventing them from “follow[ing] up with

[Board members] to ascertain why they took the vote positions and to

hold ABAG members accountable for their actions” (AA 014:21-

009:1-3) and prevents Appellant Community Venture Partners, Inc.

from  informing the public of the votes by publishing them in the

Marin Post. (AA 009:1-3.)

The Trial Court found that not knowing how each Board member

voted – and the inability to communicate those votes to the public - does not 

establish “any possibility of demonstrating legally cognizable prejudice...”  

If the Trial Court’s ruling is based on a lack of facts pleaded, then 

leave should be granted to amend to plead additional facts supporting 

Appellants’ prejudice claim (see below).  If the Trial Court’s ruling is based 

on a lack of evidence, then that determination is best left for later in the case. 

(Olson v. Hornbrook Community Services Dist. (2019) 33 Cal.App.5th 502, 

522 [“[d]etermining prejudice is better left for a later proceeding after the 

facts can be ascertained.”) 

If, on the other hand, the Trial Court found that, as a matter of law, 

Appellants cannot demonstrate prejudice in these particular circumstances as 

then the Trial Court is vastly mistaken.  Not knowing how a public official 

has voted is the functional equivalent of a secret vote, which is the exact evil 

the Brown Act is designed to prevent. (Section 54953(c)(1); Fowler v. City 



of Lafayette (2020) 46 Cal.App.5th 360, 366 [“The Act thus serves to 

facilitate public participation in all phases of local government 

decisionmaking and to curb misuse of the democratic process 

by secret legislation by public bodies”] (emphasis added).)   

“Openness in government is essential to the functioning of a 

democracy. Implicit in the democratic process is the notion that government 

should be accountable for its actions.”(City of San Jose v. Superior 

Court (2017) 2 Cal.5th 608, 615; quoting International Federation of 

Professional & Technical Engineers, Local 21, AFL-CIO v. Superior 

Court (2007) 42 Cal.4th 319, 328–329. The inability to know how a public 

official votes on motions of public notice immunizes those officials from all 

accountability and chills the public’s obligation to hold public officials 

accountable – an essential part of the democratic process. 

It is shockingly ironic that ABAG’s historic penchant for holding 

secret votes by preventing the public from knowing how Board members 

voted prompted the Legislature to amend the Brown Act to include Section 

54953(c)(2) thereby explicitly mandating public agencies to report the vote 

or abstention for “each member” of the executive body that voted in 

connected with any action. (AA 009:18-010:1-15.)   Despite the complex 

legislative process for drafting, passing and enacting Section 54953(c)(2), 

here we are again today, facing the same behavior on the part of the same 

public agency. 

Any conclusion that failing to report the vote on any motion does not 

prejudice the public in general or a person bringing a legal action to correct 

that violation is beyond the pale.  The Trial Judge’s finding that ABAG’s 

failure to inform Appellants and the world how each Board member voted – 



as Section 54953(c)(2) mandates – does not result in “legally cognizable 

prejudice” violates the letter and spirit of the Brown Act, and violates the 

California Constitution. 8  

Such a finding cannot be correct.  It would create an exemption to 

Section 54953(c)(2), rendering that section superfluous because no one could 

ever demonstrate enough prejudice to challenge a violation of Section 

54953(c)(2).  

Appellants have alleged sufficient prejudice to allow their case to go 

forward. 

8 Cal Const, Art. I § 3 states in pertinent part: 

(a) The people have the right to instruct their representatives, petition
government for redress of grievances, and assemble freely to consult
for the common good.

(b) (1) The people have the right of access to information concerning
the conduct of the people’s business, and, therefore, the meetings of
public bodies and the writings of public officials and agencies shall
be open to public scrutiny.

(2) A statute, court rule, or other authority, including those in effect
on the effective date of this subdivision, shall be broadly construed if
it furthers the people’s right of access, and narrowly construed if it
limits the right of access.

The deprivation of constitutional rights “unquestionably constitutes 
irreparable injury.” Melendres v. Arpaio, 695 F.3d 990, 1002 (9th Cir. 
2012); Rodriguez v. Robbins, 715 F.3d 1127, 1144-45 (9th Cir. 2013); Cnty. 
of Santa Clara v. Trump (N.D.Cal. 2017) 250 F. Supp. 3d 497, 537.) 



B. APPELLANTS’ PETITION ALLEGES FACTS SUFFICIENT
TO STATE A CAUSE OF ACTION PER SECTION 54960.

Section 54960 states that any interested person may commence an

action by mandamus, injunction, or declaratory relief for the purpose of 

stopping or preventing a local agency’s Brown Act violation or threatened 

violation; to determine the applicability of the Brown Act to ongoing actions 

or threatened future actions of a local agency, or to determine the 

applicability of this chapter to past actions of the legislative body, subject to 

Section 54960.2. 

It is important for this Court to recognize that, because Appellants’ 

Section 54960 causes of action do not seek to void any ABAG actions, there 

is no need to plead or prove prejudice.  (See Friends of the Eel River v. North 

Coast Railroad Authority (2017) 3 Cal.5th 677, 731; see also, Fowler v. City 

of Lafayette (2020) 46 Cal.App.5th 360, 371 [“We do not set aside an 

agency's action unless the appellants show the violation caused prejudice.”].) 

Therefore, should Appellants’ petition allege facts sufficient to support 

claims for relief pursuant to Section 54960, any possible failure to plead or 

prove prejudice is not – and could not have been - sufficient grounds to grant 

ABAG’s demurrer and dismiss Appellants’ petition without leave to amend. 

1. Ongoing or Threatened Future Violations.

Appellants’ petition alleges that ABAG: 

• had a duty to comply with 54953(c)(2) (AA 016:) [petition

13:11-12; 17:1-2; 17:7-8 Exh. A, third full ¶];

• violated Section 54953(c)(2) (AA 022:1-8.));  and

• these violations would continue in the future (AA 020:18-24;

020:27:28; 024:1-5). 



Because the allegations in Appellants’ petition are treated as true, and 

Appellants alleged that violations of the Brown Act would continue to occur, 

Appellant has stated a cause of action under section 54960 for mandate, 

injunctive and declaratory  relief. 

2. Applicability of Brown Act to Past ABAG Actions.

Appellants also seek declaratory relief to determine the applicability 

of the Brown Act to ABAG’s January 17, 2019, failures to report which 

Board members voted and how they voted as Section 54953(c)(2) mandates. 

However, Section 54960 specifies that a declaratory relief is available only 

if the parties have engaged in the “cease and desist demand” process 

described in 54960.2.  The parties have done so. 

Appellants demanded that ABAG cease and desist violating Section 

54953(c)(2).  (AA 030, 035, 036.) However, ABAG claims – and the Trial 

Court apparently agreed - that the Vice President’s Statement is an effective 

assurance that, in the future,  ABAG will comply with Section 54953(c)(2). 

(AA 097.)  

Both ABAG and the Trial Court are incorrect.  An effective promise 

to cease and desist must include specific content and be enacted per a formal 

ABAG action taken in open session (Section 54960.2(c)(1) and (2).) The 

Vice President’s Statement did not include the content Section 54960.2(c)(1) 

requires, and there is no agendized item on any CASA agenda that the Vice 

President could have been referring to. (Appellants’ Request for Judicial 

Notice (“RJN”) Exhibits B through D.) 

Appellants are entitled to declaratory relief if an actual controversy 

exists over “past compliance with the Brown Act.” (California Alliance for 

Utility etc. Education v. City of San Diego  (1997) 56 Cal.App.4th 1024, 



1030.)  The record makes it clear that such an actual, present controversy 

exists.  Appellants requested an unconditional cease and desist assurance that 

ABAG did not provide. 

Appellants’ cause of action seeking declaratory relief should have 

survived ABAG’s demurrer. 

C. APPELLANTS’ PETITION ALLEGES FACTS SUFFICIENT
TO STATE A CAUSE OF ACTION FOR AN ORDER VOIDING
THE CASA COMPACT MOTION.

Appellants’ Petition argues that the CASA Compact Motion to

execute the CASA Contract is void. Accepting the following facts and those 

inferred from them as true (City of Atascadero v. Merrill Lynch, Pierce, 

Fenner & Smith, Inc. (1998) 68 Cal.App.4th 445, 459) Appellant’s petition 

alleges: 

• ABAG follows Roberts’ Rules of Order (“Robert’s”). (AA

015, 016, 033.) 9

• Robert’s specifies a type of procedure referred to as “calling

the question” which is a motion that closes discussion/debate and, if

it passes, allows a vote on the main motion.   (RJN Exhibit E.)

• After the Substitute Motion failed by a show of hands,  Board

President Rabbitt moved to call for the question to allow a vote on the

CASA Compact Motion. (AA 034.)

9 The admitted fact that Board President Rabbitt “called the question” 
– a procedure described in Robert’s (see note 4, supra) - and that ABAG did
not deny that it follows Robert’s, but, instead, argued that Appellants had not
expressly alleged the fact (AA 055:28.) allows the inference that CASA has
adopted Robert’s to regulate its public meetings.



• The motion to call the question violated Section 54953(c)(2)

because it was conducted by a show of hands and was not reported

out to identify which Board members voted yes, no or abstained. 10

(AA 034.)

The motion calling the question is a condition precedent to any vote

on the CASA Compact Motion. If the motion to call the question is void, 

then debate/discussion did not officially conclude and the Board’s vote on 

the CASA Compact Motion could not have taken place and is also void. 

II. THE TRIAL COURT SHOULD HAVE ALLOWED LEAVE TO
AMEND.

If this Court concludes that Appellants’ petition did not state or imply 

facts sufficient to support a cause of action, then Appellants can amend their 

petition to expressly allege additional facts, including but not limited to: 

• ABAG has adopted Robert’s to regulate its process of

conducting public meetings;

• additional prejudice including but not limited to irreparable

injury flowing from prejudice to constitutional state and federal

petition rights;

• ABAG knew how to satisfy Section 54953(c)(2).

• ABAG’s agendas and minutes definitively demonstrate that

ABAG did not report out the vote on the motion calling the question

and the Supplemental Motion;

10 The minutes for the January 17, 2019 ABAG meeting - were all the 
actions material to this dispute took place – fail to record Board President 
Rabbitt’s motion to call the question/close debate.  (RJN Exhibit A.)  
However, ABAG admits the motion was made and passed with a show of 
hands. (AA 052.) 



• ABAG’s agendas definitively demonstrate that ABAG took no

action to cure/correct or issue an assurance to cease and desist

violating Section 54953(c)(2).

• “calling the question” was a procedural condition precedent to

voting on the CASA Compact Motion.

Additional facts can be alleged in an amended petition/complaint.

Consequently,  by denying leave to amend, the trial court has abused its 

discretion. (City of Dinuba v. Cty. of Tulare (2007)  41 Cal.4th 859, 865.) 

CONCLUSION 

For the reasons articulated above, the Trial Court’s judgment of 

dismissal should be reversed and the matter remanded for further 

proceedings consistent with this Court’s opinion.  

Dated: June 15, 2020 Respectfully submitted, 

Paul Nicholas Boylan 
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Attorney for Appellants 
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