
BINGHAM KENNEDY 
24 Matilda Ave. 

Mill Valley, California 94941 

To: Mill Valley Planning Commission 
      planning@cityofmillvalley.org 
cc. Mill Valley City Council 

From: Bingham Kennedy /s/ Bingham Kennedy 
Date: January 9, 2023 
Re: Supplemental comments re: 575 East Blithedale project, “Richardson Terrace”  

Thank you for undertaking the challenges of serving our community. I believe all 
our residents recognize and appreciate your efforts to evaluate the difficult issues 
involved.  

Please include these supplemental comments in the record regarding the Richardson 
Terrace proposal. Though the administrative record is already voluminous, I feel strongly 
that these points should be made. 

To be clear at the outset, along with hundreds of Mill Valley residents I have urged 
the city not to approve the project as proposed, but we do not oppose the introduction of 
housing at the site. Instead, we urge the city to improve the Richardson Terrace (RT) 
project to provide more affordable dwelling units at the site—especially for seniors and 
low- and moderate-income residents—while reducing its negative impacts. 

The 1.2 acre site at 575 East Blithedale Ave. is an opportunity to make an important 
contribution to quality of life in Mill Valley.  

It’s a golden opportunity for our community. Let’s not squander it. 

Any development at the site will have some negative impacts on the surrounding 
environment, including traffic safety, etc. Along with many other residents, I recognize 
that the site can and should be developed in some way. 

Unfortunately, the state Department of Housing and Community Development HCD 
and the attorneys for the Phillip Richardson (the developer who wants to install a 
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profitable housing project at the site) have taken a hard line position in the proceedings: 
that recent changes in the state housing laws give the City of Mill Valley no discretion in 
reviewing the proposed project. On the contrary, they suggest that the decision is 
“ministerial” and our Planning Commission and City Council are obligated, by law, to 
approve the project exactly as currently proposed.  

In effect, they suggest that the City has no discretion whatsoever to impose any 
conditions on the project to mitigate any negative environmental impacts. If the city does 
not approve the project as is, HCD and the developer have threatened costly litigation and 
massive civil penalties. 

I disagree with that position. It is based, in my opinion, on a misinterpretation of 
several critical elements of California law and the impacts of Richardson Terrace. I 
writing these supplemental comments to offer a different perspective on the requirements 
of the law, and I request they be included in Planning Commission record. 

The state-mandated increase in the Mill Valley population 

In Mill Valley and throughout California, land use planning and zoning is currently 
undergoing a revolution in housing, driven by Sacramento. 

On September 25, 2020, HCD provided “technical assistance” to local governments 
throughout the state, to clarify the requirements of the housing laws and the Housing 
Accountability Act (HAA) (Gov. Code section 65589.5) in particular.  However it made 
no mention of the California Environmental Quality Act (CEQA) other than to 
acknowledge, in a single sentence, that jurisdictions are still required to comply with the 
statute. The HCD “guidance” does little to resolve the issues regarding application of 
CEQA to Richardson Terrace. 

Under the housing laws, however, HCD has issued a mandate for Mill Valley to 
meet its Regional House Needs Allocation (RHNA) of 865 dwelling units and 413 “lower 
income” dwelling units. Assuming an average of 2 residents per dwelling unit , that 1

would generate an increase in Mill Valley population of 1,730 residents. The current Mill 
Valley population is estimated at 14,528. Thus HCD has in effect mandated an increase of 
12% in the Mill Valley population, a dramatic and rapid increase in population which will 
affect life in Mill Valley in myriad ways.  

 For Richardson Terrace that estimate is conservative, since it would include 9 three-bedroom units, 15 11

two-bedroom units, and just a single one-bedroom apartment.
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The  state-mandated new Housing Element 

The Legislature and HCD have also mandated a new Housing Element as part of the 
Mill Valley General Plan, essentially to complement the RHNA and oversee the city’s 
plan to achieve the RHNA mandate for affordable housing and housing in general. The 
mandated Housing Element must approved by HCD by a statutory deadline. 

Mill Valley submitted its Draft Housing Element August 23, 2022. Three months 
later, in a letter dated November 21, 2022, HCD criticized the draft extensively as 
insufficient to demonstrate that Mill Valley will reach the HCD-mandated goals. 

HCD and Richardson Terrace 

On November 2, 2022, HCD provided “technical assistance” regarding Richardson 
Terrace, demanding that the application be approved. The HCD “assistance” makes no 
mention of CEQA or its requirements.  

In its November 21 letter regarding the draft Housing Element, under the heading 
“Progress in Meeting the RHNA”, HCD refers to Richardson Terrace specifically and 
three other projects and states that the Housing Element “must describe how affordability 
was determined for these units and demonstrate the units will be available in the planning 
period….” In short, HCD is demanding that Mill Valley prove it has a realistic plan to 
achieve 865 dwelling units, including 413 low-income dwelling units by the statutory 
deadline, while demanding that Mill Valley approve Richardson Terrace to demonstrate 
that it is serious about doing so. 

Obviously Mill Valley has an obligation to implement all statutory requirements—
CEQA included—in processing the Richardson Terrace application. In doing so, our 
leaders also have an obligation to exercise their discretion in the best interests of our 
community. 

In light of the extraordinary pressure from HCD, the city is caught in a difficult 
situation. If it denies the application, HCD and the developer have threatened litigation. 
On the other hand, if the project is approved on terms that violate the environmental laws 
of California, the city may face litigation by Mill Valley residents and community 
organizations.  

The Requirements of CEQA 

The California Supreme Court has consistently ruled that the housing laws have not 
superseded CEQA and recognized the need for environmental review of proposed  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projects. CEQA was enacted to  

(1) inform the government and public about a proposed activity's 
potential environmental impacts; (2) identify ways to reduce, or avoid, 
those impacts; (3) require project changes through alternatives or 
mitigation measures when feasible; and (4) disclose the government's 
rationale for approving a project.  
Protecting Our Water & Environmental Resources v. County of 
Stanislaus, 10 Cal.5th 479, 489 (2020). 

CEQA must be interpreted "to afford the fullest possible protection to 
the environment within the reasonable scope of the statutory language." 
Friends of Mammoth v. Board of Supervisors (1972) 8 Cal.3d 247, 259; 
see also Sierra Club v. County of Fresno, (2018) 6 Cal.5th 502, 511. 
We also consider the Legislature's objectives: to reduce or avoid 
environmental damage by requiring project changes when feasible. 
 Id. at 496. 

The California Supreme Court and appellate courts have repeatedly confirmed the 
analytical approach to address projects which may be subject to CEQA’s requirements. 
Under CEQA, if a proposed activity is a “project”, as defined, the city must determine if 
it qualifies as an exemption created by the statute itself or by the regulatory Guidelines in 
the Code of Regulations adopted under the authority of CEQA. California Building 
Industry Association V. Bay Area Air Quality Management District, 62 Cal.4th 369  
(2015). 

By statute, “ministerial” projects are exempt from CEQA, which applies only to 
"discretionary projects proposed to be carried out or approved by public 
agencies ...." (Pub.Resources Code, § 21080, subd. (a), italics added.); McCorkle Eastside 
Neighborhood Group v. City of St. Helena, 31 Cal.App.5th 80 (1st App. Dist. 2018); 
Guidelines 15002(i), 15268. 

To determine whether a function is ministerial or discretionary, courts have 
developed a functional test. The touchstone is whether the approval process allows the 
government to modify the proposal in any way to respond to concerns which might be 
identified by environmental review. McCorkle, supra, at 89-90. See also Mission Peak 
Conservancy v. State Water Resources Control Bd., 72 Cal.App.5th 873, 881 (1st App. 
Dist. 2021) 

Richardson Terrace requires a conditional use permit. Its approval contemplates the 
review of the application using sound principles of zoning and planning and is 
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discretionary by nature. McCorkle, supra, at 85. The Guidelines provide examples of very 
different land use decisions presumed to be ministerial. Guidelines 15268(b). When a 
project involves both discretionary and nondiscretionary actions, it will be deemed 
discretionary. McCorkle, supra, at 90; Guidelines 15268(d). 

The concerns that might be identified by an environmental review are indicated by 
the required contents of an Environmental Impact Report (EIR), which include, among 
other things, 

(3) Discussion and analysis of the project's potentially significant 
impacts to the physical environment, including cumulative impacts 
when considering the project's impacts in light of other pending or 
planned projects' impacts. (§ 21100, subd. (b); Guidelines, §§ 
15126.2, subd. (a), 15130.) (4) Discussion of feasible mitigation 
measures and project alternatives that could lessen or avoid the 
project's significant environmental effects. (§ 21100, subd. (b)(3), (4); 
Guidelines, §§ 15126.4, subd. (a)(1), 15126.6; see 1 Kostka & Zischke, 
Practice Under the Cal. Environmental Quality Act (Cont.Ed.Bar 2nd 
ed.) § 11.2 (Kostka & Zischke).) 
  League To Save Lake Tahoe Mountain Etc. v. County of 
Placer, 75 Cal. App.5th 63, 82 (3rd App. Dist. 2022)(emphasis added). 

An environmental review should describe physical conditions from a local and 
regional setting. Id. at 92. In addition, 

The EIR must describe the project's direct and reasonably foreseeable indirect 
environmental effects and analyze them in both the short term and the long term. 
(Guidelines, §§ 15126.2, subd. (a), 15064, subd. (d).) It should emphasize the 
specific effects in proportion to their severity and their probability of occurrence. 
(Guidelines, § 15143.) The EIR must also analyze the project's cumulative 
impacts. A cumulative impact on the environment is an impact created as a result 
of the combination of the project's impacts with other projects causing related 
impacts. (Guidelines, § 15130, subd. (a)(1).) The EIR must analyze a project's 
cumulative impacts when the project's incremental effect is cumulatively 
considerable. (Guidelines, § 15130.) 

  Id. at 92 (emphasis added). 

 Under CEQA, an individual project's contribution to a cumulative impact is 
"cumulatively considerable" if the project's incremental effects "are significant when 

!  of !5 18



Supplemental Comments 
Mill Valley Planning Commission 
January 9, 2023

p . !6

viewed in connection with the effects of past projects, the effects of other current 
projects, and the effects of probable future projects." Id. at 148 (emphasis added). 

Moreover, the evidentiary threshold to trigger the need for an EIR is low.  

CEQA requires the preparation of an environmental impact report if 
"substantial evidence supports a fair argument" that a proposed project 
may have a significant effect on the environment, even if there is also 
substantial evidence it will not.  
 California Renters Legal Advocacy & Education Fund v. City Of San 
Mateo, 68 Cal.App.5th 820, n.4 (1st App. Dist. 2021) 

The attorneys for the Richardson Terrace developer have claimed that two 
exemptions from CEQA apply. 

Categorical Exemption 32 Infill Projects 

This exemption was created and defined by the CEQA Guidelines 15332 as follows: 

15332. IN-FILL DEVELOPMENT PROJECTS 
Class 32 consists of projects characterized as in-fill development 
meeting the conditions described in this section. 
(a) The project is consistent with the applicable general plan 
designation and all applicable general plan policies as well as with 
applicable zoning designation and regulations. 
(b) The proposed development occurs within city limits on a project 
site of no more than five acres substantially surrounded by urban uses. 
(c) The project site has no value as habitat for endangered, rare or 
threatened species. 
(d) Approval of the project would not result in any significant effects 
relating to traffic, noise, air quality, or water quality. 
(e) The site can be adequately served by all required utilities and public 
services. 
 (Emphasis added.) 

The term “infill site” is defined by statute, as follows: 

§ 21061.3. INFILL SITE 
“Infill site” means a site in an urbanized area that meets either of the 
following criteria: 
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(a) The site has not been previously developed for urban uses and both 
of the following apply: 
(1) The site is immediately adjacent to parcels that are developed with 
qualified urban uses, or at least 75 percent of the perimeter of the site 
adjoins parcels that are developed with qualified urban uses and the 
remaining 25 percent of the site adjoins parcels that have previously 
been developed for qualified urban uses. 
(2) No parcel within the site has been created within the past 10 years 
unless the parcel was created as a result of the plan of a redevelopment 
agency. 
(b) The site has been previously developed for qualified urban uses.   
  PRC 21061.3 (Emphasis added.) 

The statute defines “urbanized area” as:  

either of the following:  
(a) An incorporated city that meets either of the following criteria: 
(1) Has a population of at least 100,000 persons. 
(2) Has a population of less than 100,000 persons if the population of 
that city and not more than two contiguous incorporated cities 
combined equals at least 100,000 persons. 
 (b) [certain unincorporated areas].  
  PRC section 21071. 

These definitions of “infill” and “urbanized area” are directly from the CEQA 
statutory language enacted by the Legislature. They were first enacted in 2008 and 2002, 
respectively (Stats. 2008, Ch. 728, Sec. 13; Stats. 2002, Ch. 1039, Sec. 5.), and they have 
not been amended since then. They are currently in Chapter 2.5, Division 13 of the Public 
Resources Code, and the California Supreme Court has recognized those definitions are 
“statute-wide” definitions. California Building Industry Assn. v. Bay Area Air Quality 
Management Dist., 362 P.3d 792, 387 (2015). 

CEQA specifically provides that these definitions govern the use of these terms 
throughout the statute “Unless the context otherwise requires,  the definitions in this 2

chapter govern the construction of this division” and “this division” is identified as “the 
California Environmental Quality Act.” PRC 21060, 21050. 

 Nothing in the current context “requires otherwise”.2
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It is axiomatic that no regulation is valid if its issuance exceeds the scope of the 
enabling statute. Berkeley Hillside Preservation v. City of Berkeley, 343 P.3d 834, 60 Cal. 
4th 1086, 184 Cal. Rptr. 3d 643 (2015). These definitions are therefore binding in the 
interpretation of CEQA and the Guidelines and their application to Richardson Terrace. 

The legislative history of the definition of “urbanized area” confirms the legislative 
intent to limit infill projects to cities with a population over 100,000: 

CEQA provides for various exemptions from the requirements of the 
act relating to housing.… This bill [cite] would recast, recodify, and 
consolidate those exemptions. The bill would revise the definition of an 
urbanized area for purposes of those provisions to include any 
incorporated city with a population of at least 100,000 persons or an 
incorporated city of less than 100,000 persons if the population of that 
city and not more than 2 contiguous incorporated cities combined 
equals at least 100,000 persons. 

 Stats. 2002, Ch. 1039, Summary Digest. 
Richardson Terrace is not eligible for a Class 32 Exemption 

Applying the requirements of CEQA and the Guidelines to Richardson Terrace, it is clear 
that the project is not eligible for an exemption. 
Richardson Terrace is not an “infill” project since Mill Valley is not an “urbanized area” 

Since a Class 32 Categorical Exemption is defined in CEQA Guidelines 15332 as an 
“infill project”, the exemption is applicable only in an “urbanized area”. Since the 
population of Mill Valley is far below 100,000, this exemption is not available. 

Several public comments submitted to the Planning Commission have argued that 
an “infill project” can be located only in a city with a population over 100,000, citing 
Guidelines sections other than 15332. Staff have dismissed those arguments summarily, 
suggesting that they are irrelevant as based on sections of the Guidelines on which 
Richardson Terrace does not rely. But staff have ignored the definition of “infill” project 
in the statute which limits infill projects to cities above the threshold of 100,000. 

The overly broad interpretation suggested by staff would extend this CEQA 
exemption to every “city” in California, and makes little sense in the context of 
California land use planning. There are 1,571 municipalities organized as “cities’ under 
California law. (See https://www.california-demographics.com/cities_by_population) 
Seventy-six of those have a population over 100,000, with a combined population of 
more than 20 million. As the legislative history indicates and the statutory definitions 
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require, the goal of authorizing “infill” development is to allow projects in urban areas in 
relatively large municipalities to proceed without any environmental review. 

The interpretation suggested by Staff would extend the availability of a Class 32 
exemption to the 1,495 cities with populations below 100,000, even including Poso Park, 
with a population of 3 residents. Of course the other requirements for a Class 32 
Exemption, discussed below, might save the folks in Poso Park, but how many other 
small “cities” would fall under the HCD axe? 

Richardson Terrace is not consistent with GP, policies and zoning: Guidelines 15332(a) 

To be qualify for a Class 32 exemption, a proposal must be consistent with all of 
“the applicable general plan designation and all applicable general plan policies as well 
as with applicable zoning designation and regulations”.  

Other parties have pointed out the fact that Richardson Terrace does not comply 
with them.  Please consider those comments to be incorporated herein by reference. 3

Richardson Terrace has not been previously developed for urban uses and it is not 
surrounded by parcels that are now developed or have previously been developed for 
qualified urban uses: PRC § 21061.3(a)(1). 

The Planning Commission staff and the environmental consultant have all 
acknowledged that the Richardson Terrace site has not been previously developed for 
urban uses. The “Update” published by the Planning and Building Department on 
December 8, 2022, acknowledges that 

A primarily undeveloped hillside (locally known as Kite Hill) is to the 
immediate north of the Project site. Although the northerly side of the 
site is adjacent to a primarily undeveloped and non-urban area, the sites 
frontage along the urbanized East Blithedale Avenue roadway corridor, 
plus the urban uses located to the west, south and east of the the site 
meet a reasonable definition of being “substantially surrounded” by 
urban uses. 

The Update refers to section 15332(b) of the Guidelines, relying on the subjective term 
“substantially surrounded”, but ignores the clear and definite requirements of the 
statutory definition set forth above (PRC § 21061.3(a)(1) of an infill site, which requires  

  See the Comments of Community Venture Partners, Inc.; Friends of Kite Hill, November 15, 2022; 3 3

Burton Miller, November 10, 2022.
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The site is immediately adjacent to parcels that are developed with 
qualified urban uses, or at least 75 percent of the perimeter of the site 
adjoins parcels that are developed with qualified urban uses and the 
remaining 25 percent of the site adjoins parcels that have previously 
been developed for qualified urban uses. 

The staff Update clearly acknowledges that “the northerly side of the site is adjacent to a 
primarily undeveloped and non-urban area”. Clearly Richardson Terrace does not meet 
this requirement for an infill project. 

Richardson Terrace will have “significant effects relating to traffic, noise, air quality, or 
water quality.” Guidelines  15332 (d) 

Previous comments have identified numerous negative impacts resulting from the 
proposal for Richardson Terrace.  Rather than restate those points, please consider them 4

incorporated by this reference. 

I would like to add the following points: 

As noted above, in determining whether an impact is significant, an environmental 
review must consider “cumulative impacts when considering the project's impacts in light 
of other pending or planned projects' impacts” and an individual project's contribution to 
a cumulative impact is "cumulatively considerable" if the project's incremental effects 
"are significant when viewed in connection with …the effects of other current projects, 
and the effects of probable future projects." PRC 21083 (b)(2). See also Guidelines 
15355. 

In light of the state-mandate for 865 housing units within 8 years, and the current 
proceedings for other projects in Mill Valley, it is clear that the environmental effects of 
Richardson Terrace must be assessed in light of the other projects which are not only 
probable, but state-mandated.  

With regard to the traffic impacts of Richardson Terrace, though the staff has limited 
its focus to the vehicle miles travelled, as required by statute for certain purposes, the 
traffic impacts raise issues of safety, and nothing in SB 743 (2013) requires the city to 
ignore those impacts. 

 See, e.g., Comments of Community Venture Partners, Inc.; Friends of Kite Hill, November 15, 2022; 4

Burton Miller, November 10, 2022; John Palmer, November 1, 2022 and the attached Letter from PHA 
Transportation Consultants, October 30, 2022; Freeman Park Neighborhood Association, November, 
2022.
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Analysis by staff/consultant that VMT analysis shows increase of only a small 
percentage increase per person, but even that increase per person, combined with an 
increase of 12% in the total population, could have serious consequences unless mitigated 
somehow. Yet the attorneys for Richardson Terrace suggest the city may not address the 
issue or consider mitigation measures 

It seems self-evident that a dramatic increase in traffic volume, especially on the 
relatively narrow streets of Mill Valley, with only two major routes into and out of the 
city, may well generate a sharp increase in accidents. An EIR is needed to address these 
issues. 

Richardson Terrace does not qualify for an Exemption as a “Tiering” Project: Guidelines 
15183 

The basic concept of this exemption is clearly expressed in the legislative history: 

CEQA limits its application, in the case of the approval of a 
subdivision map or a project that is consistent with the zoning or 
community plan for which an EIR was certified, to effects upon the 
environment that are peculiar to the parcel on which the project is 
located and were not addressed as significant effects in the EIR or if 
new information shows the effects upon the environment will be more 
significant than described in the prior EIR. 

  SB 226, Ch. 469 (2011), Legislative Counsel's Digest.  
This exemption is limited to "projects which are consistent with the development 

density established by existing zoning, community plan, or general plan policies for 
which an EIR was certified. Guidelines 15183(a). 

Guidelines 15183(b) requires an assessment of environmental effects as follows: 

In approving a project meeting the requirements of this section, a 
public agency shall limit its examination of environmental effects to 
those which the agency determines, in an initial study or other analysis: 
(1) Are peculiar to the project or the parcel on which the project would 
be located, 
(2) Were not analyzed as significant effects in a prior EIR on the 
zoning action, general plan, or community plan, with which the project 
is consistent, 
(3) Are potentially significant off-site impacts and cumulative impacts 
which were not discussed in the prior EIR prepared for the general 
plan, community plan or zoning action, or 
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(4) Are previously identified significant effects which, as a result of 
substantial new information which was not known at the time the 
EIR was certified, are determined to have a more severe adverse 
impact than discussed in the prior EIR. 
 (Emphasis added.) 

In addition to the requirements identified above, another important requirement is 
identified in section 15183(j): 

This section does not affect any requirement to analyze potentially 
significant offsite or cumulative impacts if those impacts were not 
adequately discussed in the prior EIR. 

Under these standards Richardson Terrace is not eligible for an exemption. 

Richardson Terrace is not consistent with the prior GP for which an EIR was certified. 

As discussed above and in comments submitted by others, referenced above and 
incorporated herein, Richardson Terrace is not consistent with the Mill Valley GP. 

Due to substantial new information, the impact of previously identified offsite and 
cumulative impacts are more severe than evaluated in the 2013 EIR. 

Even though a new Housing Element has been mandated by the state, the “prior GP” 
for which an EIR was certified is the Mill Valley 2040 General Plan, adopted on the basis 
of the EIR certified in 2013. 

Clearly circumstances have changed since then: 

• The 2013 EIR assumed that the “built-out” condition of the city would 
remain unchanged. FINAL – CERTIFIED Environmental Impact Report (Mill 
Valley 2040 General Plan, at 2-9, 3.8-4, 3.11-27, 6-2, 6-4, 7-3). By continuing the 
pre-existing land use designations and allowable densities the General Plan would 
preclude “the possibility of population growth inducement.” Id. at 7-4.  

• As a result, the population was expected to increase by only 12% by 2040. 

• Regarding land use, the city deleted terminology that would have expressly 
encouraged the development of second units and senior housing. Id. at ES-3, 5-2, 
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5-6.  The EIR noted that adopting these measures as part of a “Population Growth 5

Alternative” to the proposed GP would “increase the severity of transportation 
impacts” and “have greater transportation impacts” than the proposed GP. 
Specifically, the GP rejected a strategy of “infill development” in part due to the 
negative traffic impacts on East Blithedale and other primary roadways. Id. 5-15. 

• Regarding transportation, the EIR noted  

A key change contained in the Mobility Element of the 2040 
General Plan includes amending the minimum Level of Service 
(LOS) values to accept LOS E-plus conditions at E. Blithedale 
Avenue/Camino Alto, and LOS D at all other signalized 
intersections. Id. at 5-2. This change reflects the desire to avoid 
widening intersections in a manner that may adversely affect other 
modes of transportation (e.g., bicycles, pedestrians, or transit), or 
negatively affect the City’s character. Id. at 2-9. 

• It concluded that, despite the decision to avoid substantial roadway 
improvements, the traffic impacts would be less than significant and did not 
require mitigation. Id. at ES-15. 

• It acknowledged a community goal to “Maintain a well-functioning roadway 
network that provides for the safe and efficient flow of vehicular traffic.” Id. 
at3.11-19. 

• It projected that by 2035, traffic volume on East Blithedale would increase 
by only 8-9%, most of which would not be attributable to additional residential 
development. Id. at 3.11-22. Overall the EIR projected a traffic increase of only 
7.8-12.8% by 2035, a period of 22 years. 

Obviously circumstances have changed, and few of the assumptions, projections and 
conclusions summarized above are a reliable basis for land use decisions going forward. 
Yet the Richardson Terrace applicant suggests, by requesting a “tiering” exemption, that 
the analysis of the 2013 EIR is a sound basis for assessing Richardson Terrace and the 
other projects currently in progress or foreseeable in the state-mandated future. 

Regarding the traffic impacts, the issue is not merely one of inconvenience; it is a 
matter of traffic safety. The critical question is not whether drivers will need to wait a 

  Under the heading “Increased Population Alternative” language was deleted that would “incentivize 5 5

the development of second units and senior housing units”.
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little longer at intersections; the issue is the potential increase in accidents and injuries 
that may result from a dramatic increase in the volume of traffic.  

The 2013 EIR was certified and the General Plan was adopted, even though the EIR 
specifically concluded that the most environmentally beneficial option would be to 
improve the roadways to accommodate more traffic. Id. at 5-13. Nothing in that decision, 
however, indicates that the city has approved a plan to accept a dramatic increase in 
population, with a corresponding increase in traffic volume, without analyzing the impact 
on the safety of the community.  

It is conceivable that an EIR would present differing analysis and the community 
would reach a different conclusion today. That’s the purpose of the EIR process. 

The analysis of PHA Transportation Consultants, expert consultants in the field, 
pointed out in their previous comments: 

Approved Development Projects  
1. Neither the Transportation Impact Report nor the Traffic 

Operations Report discussed whether or not there are recently 
approved but not yet built projects, and any other proposed 
development projects in the study area. These approved and 
proposed projects could add traffic to the study and impact 
traffic operations 

Recommendation 
a. Investigate and identify any other approved and proposed 

projects in the area. If there are such projects, create a short-term 
traffic scenario to address their cumulative impacts in the 
study area.  

Future Traffic Forecasts 
1. The future traffic volumes used in the traffic operations analyses 

were based on the 2013 Mill Valley General Plan 2035 build-
out conditions. The forecasts were made well before 2013 and 
are old.   

Recommendation 
a. Re-evaluate the future intersection traffic LOS with the latest 

traffic forecasts. TAM (Transportation Authority of Marin 
County) should have the up-to-date 2040 traffic forecasts. = 

  Letter to John Palmer, October 30, 2022, at 4-5  
  (emphasis added). 
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With regard to traffic safety, the city’s traffic consultant has suggested that there 
have been no reported accidents at the point on East Blithedale where it narrows to one 
lane, very near the point where the easterly drive to Richardson Terrace would intersect. 
While that may be the case, there are numerous minor accidents at that point, which have 
been observed by personnel and patients at Mill Valley Physical Therapy. Some of the 
treatment rooms directly overlook that point of the roadway, and they have witnessed 
numerous accidents. I have encouraged them to communicate directly with you about 
those accidents. In the alternative, I hope the staff will take time to make an inquiry at 
that location, and the other commercial establishments at that corner. 

Cases cited by R’s attys are not relevant to the issues presented by the Richardson Terrace 
project. 

California Renters Legal Advocacy & Education Fund v. City Of San Mateo, 68 
Cal.App.5th 820 (2021) 283 Cal. Rptr. 3d 877, involved issues arising under the HAA, 
but did not involve any issues under CEQA. However, with regard to CEQA, the court 
stated: 

CEQA requires the preparation of an environmental impact report if 
"substantial evidence supports a fair argument" that a proposed project 
may have a significant effect on the environment, even if there is also 
substantial evidence it will not. (Pocket Protectors v. City of 
Sacramento (2004) 124 Cal.App.4th 903, 927 [21 Cal.Rptr.3d 791].) 

  124 Cal.App.4th at n.4. 

In Old East Davis Neighborhood Assn. v. City Of Davis, 73 Cal.App.5th 895 (2021), 
288 Cal. Rptr. 3d 573, the court ruled that the appellant had waived its right to raise a 
CEQA issue because it had been waived in the lower court proceedings. Nonetheless, it 
went on to state that the CEQA argument lacked merit because a sustainable communities 
environmental assessment/initial study prepared for the city was sufficient for the project 
in issue to qualify as a “transit priority project” under a CEQA exemption unrelated to the 
Richardson Terrace proposal. Nothing in the decision suggests that the Richardson 
Terrace project is eligible for an exemption of the sort requested there. 

In the third case cited by Richardson’s attorneys, Bankers Hill 150 v. City Of San 
Diego, 74 Cal.App.5th 755 (2022), the court ruled that the city’s approval of the large 
housing project was conditioned in a manner that violated the waiver of two development 
standards, to which it was entitled under the Density Bonus Law. The court noted that the 

!  of !15 18



Supplemental Comments 
Mill Valley Planning Commission 
January 9, 2023

p . !16

appellant had abandoned its claims of a CEQA violation and it did not discuss those 
claims. 

The decisions cited by Richardson’s attorneys have no bearing on the issue raised by 
the California courts with regard to the applicability of CEQA to Richardson Terrace. 
Under well-established standards, CEQA requires an EIR. 

Even if Richardson Terrace is found to be exempt from the CEQA requirements, the 
review of the project is not restricted to objective standards approval under the HAA 
unless the city seeks to reduce the density: Gov. Code 65589(j). 

The city’sDecember 6, 2022 Update regarding Richardson Terrace states broadly 
and inaccurately that the HAA limits the city’s ability “to deny, reduce the density of or 
make infeasible housing development projects”, citing the HAA, section 65589.5 
generally. That statement ignores critically important statutory language. 

Subsection (j)—which applies to this project—contains no language about 
feasibility of the project. It applies “if the local agency proposes to disapprove the project 
or to impose a condition that the project be developed at a lower density”. Gov. Code 
65589.5 (j)(1). Richardson’s attorneys have confirmed this point, by stating that findings 
based on objective standards are required if the city proposes to “deny or reduce the 
density of the project.” Ltr September 29, 2022, Attachment A. 

The only requirement of feasibility in the HAA is in subsection (d), Gov. Code 
65589.5 (d), which applies only to housing development projects “for very low, low-, or 
moderate-income households, or an emergency shelter.” In such cases, it limits the 
authority of the city to disapprove a covered project, “or condition approval in a manner 
that renders the housing development project infeasible for development for the use of 
very low, low-, or moderate-income households.” 

In short, nothing in the HAA prevents the city from approving the Richardson 
Terrace project at the density requested, while imposing conditions that might otherwise 
be impermissible under the strict terms of the HAA. As the court noted in California 
Renters, supra, (relied upon by the applicant’s attorneys), 

In reaching this conclusion, we emphasize two things. First, the HAA 
does not prevent local agencies from establishing and enforcing 
appropriate design review standards. But those standards must be 
objective and they must be in place at the time an application is 
complete. (§ 65589.5, subd. (j) (1).) Second, even with respect to 
standards that are not objective, the HAA does not bar local agencies 
from imposing conditions of approval; rather, it prohibits conditions of 
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approval "that the project be developed at a lower density," unless 
public health or safety findings are made. (§ 65589.5, subd. 
(j)(1), italics added.) Thus, nothing in our opinion prevents the City 
from imposing appropriate conditions of approval to mitigate any 
effects the height differential may have on the surrounding 
neighborhood, as long as those conditions do not reduce the density of 
the project. 
 68 Cal.App.5th at 846. 

Although the HAA and other housing laws require a project to be considered on the 
basis of ordinances, etc., in effect when the application is was submitted, the HAA 
contains an important exceptions. The restriction does not apply when 

Subjecting the housing development project to an ordinance, policy, 
standard, or any other measure, beyond those in effect when a 
preliminary application was submitted is necessary to avoid or 
substantially lessen an impact of the project under the California 
Environmental Quality Act (Division 13 (commencing with Section 
21000) of the Public Resources Code). 
 Gov. Code 65589.5(o)(2)©(emphasis added). 

In fact, the same section of the HAA reconfirms that 

This subdivision shall not restrict the authority of a public agency or 
local agency to require mitigation measures to lessen the impacts of a 
housing development project under the California Environmental 
Quality Act (Division 13 (commencing with Section 21000) of the 
Public Resources Code). 

Gov. Code 65589.5(o)(6). 

That principle is reconfirmed in section 13 of SB330 (2019), Gov. Code section 
66300, which provides: 

(f)(3) This section shall not be construed as prohibiting the adoption or 
amendment of a development policy, standard, or condition in a 
manner that: 
 (A) Allows greater density. 
 (B) Facilitates the development of housing. 
 (C) Reduces the costs to a housing development project. 
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 (D) Imposes or implements mitigation measures as necessary to 
comply with the California Environmental Quality Act (Division 13 
(commencing with Section 21000) of the Public Resources Code).  
… 
(h)(1) Nothing in this section supersedes, limits, or otherwise modifies 
the requirements of, or the standards of review pursuant to, Division 13 
(commencing with Section 21000) of the Public Resources Code. 

Conclusion. 

For the reasons stated above, I urge the Planning Commission and the City Council 
not to approve Richardson Terrace unless it can be modified to better serve our 
community and the need for more housing, and affordable housing in particular. 

Thank you again for your consideration.
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