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Mill Valley Planning Commission 
Alan Linch, Chair 
Jon Yolles, Vice-Chair 
Greg Hildebrand 
Eric Macris 
Ernest Cirangle 
Council Chambers, City Hall 
City of Mill Valley 
26 Corte Madera Avenue 
Mill Valley, CA  94941 

Re: November 17, 2022, Mill Valley Special Planning Commission 
Meeting; 575 East Blithedale Avenue Mixed-Use Development Project 
#PL20-4916 (the “Project”), Agenda Item No. 1 

Dear Planning Commission Members: 

We submit this letter on behalf of Friends of Kite Hill regarding the 575 East 
Blithedale Avenue Mixed Use Development Project, sponsored by Phil Richardson, (the 
“Project”) scheduled for consideration at the November 17, 2022, Planning Commission 
meeting, Agenda Item No. 1. 

As discussed below, there is no substantial evidence to support a determination 
that the Project is exempt from the California Environmental Quality Act (“CEQA”) or that it 
is eligible for streamlining, and the Planning Commission and the City should not approve it, 
even conditionally. 

I. The Planning Commission and the City Should Deny the Project as 
Currently Proposed and Should Require the Preparation of an 
Environmental Impact Report (“EIR”). 

The Project proposal is for the development of 575 East Blithedale Avenue 
(the “Project Site”) which would consist of 2,240 gross square feet of commercial office 
space, 25 new homes and 51 on-site parking spaces, all distributed among 14 buildings 
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designed to appear as five separate structures” on the Project Site.  Initial Study, 
Appendix A, p. 15. 1 

In October of 2022, the City of Mill Valley (the “City”) commissioned an 
Initial Study of the Project be undertaken by the firm of Lamphier-Gregory regarding the 
potential environmental effects of the Project.  Lamphier-Gregory concluded that the study 
“provides substantial evidence that supports the conclusion that the Project qualifies as being 
categorically exempt from CEQA as Infill Development pursuant to CEQA Guidelines 
Section 15332 and that the Project qualifies as a ‘project consistent with a Community Plan 
or Zoning” pursuant to CEQA Guidelines Section 15183.  Therefore, the Project is exempt 
from CEQA.”  Initial Study, Appendix A, p. 2.  Lamphier-Gregory further concluded that 
there were exceptions to this exemption that would apply and concluded that the Project is 
eligible for “streamlining” under the terms and conditions of State Senate Bill 330, the 
“Housing Crisis Act of 2019.”  Id. at p. 36. 

On November 9, 2022, the City’s Staff issued a Staff Report (dated 
November 17, 2022, the date the City is scheduled to hold its Special Planning Commission 
meeting), recommending that the Planning Commission: (1) conduct a public hearing; 
(2) find the Project exempt under CEQA as demonstrated by the Lamphier-Gregory Initial 
Study; and (3) approve a resolution approving the conditional use permit, design review, tree 
removal, and tentative map applications.  Staff Report, p. 1.  A copy of the relevant excerpts 
of the Staff Report are enclosed as Exhibit 1.2 

As discussed below, there is no substantial evidence to support Lamphier-
Gregory’s determination that the Project is exempt from CEQA.  Nor is there evidence to 
support the position that the Project is eligible for streamlining. 3  Further, approval of the 

 
1 The Initial Study can be accessed on the City’s website at: 
https://www.cityofmillvalley.org/DocumentCenter/Index/461 
2 The Staff also made the following recommendations on pp. 27-28 of the Report: the Project 
either be “approved as conditional”,“[d]eny the project as currently proposed”, “propose 
additional or revised conditions of approval within the constraints of state law as outlined in 
this [Staff] report, and approve the project with additional or revised conditions” or  with the 
applicant’s consent, “continue the project to a date certain to allow the applicant to revise the 
application or make changes to the Project to better address both staff concerns and any 
Commission’s Design Review comments.” 
3 See November 10, 2022, letter from Community Venture Partners to the Planning 
Commission attached as Exhibit 2 and incorporated hereto (discussing how the Project is not 

https://www.cityofmillvalley.org/DocumentCenter/Index/461


  
  
  
  
 www.rjo.com 

 
ROGERS JOSEPH O'DONNELL 

Mill Valley Planning Commission 
City of Mill Valley 
Messrs. Linch, Yolles, Hildebrand, Macris and Cirangle 
November 15, 2022 
Page 3 
 

555596.4 
 A Professional Law Corporation 

 

Project in its current form, without having conducted an appropriate EIR, would subject the 
City to potential legal action. 

Friends of Kite Hill agree with the Staff’s recommendation to deny the Project 
as currently proposed (as noted on pp. 27-28 of the Staff Report), and request that the 
Planning Commission and the City not consider the Project until it has fully complied with 
CEQA and performed a review of the Project’s potential impacts on the environment by 
preparing an EIR.4  We request that this letter and supporting enclosures be included in 
the record of the November 17, 2022, meeting. 

 

 
eligible for streamlining under Senate Bill 330 because of at least two inconsistencies: (1) 
there is an unresolved vertical inconsistency in the city’s General Plan and Zoning Code that 
is subject to multiple interpretations and therefore a legal challenge -  the Project documents 
state the parcel zoning is “Commercial Limited – C-L zoning” and the MV 2040 General 
Plan states the Project is located in a “Neighborhood Commercial” zone, but “C-L” does not 
exist as a base zoning designation in the MV Municipal Code; and (2) the Project is 
inconsistent with the MV 2040 General Plan and zoning ordinance because it does not 
conform to the requirements of either its CN or C-L zoning designations and does not 
contain a significant number of very low and low-income units).  Friends of Kite Hill join in 
the comments set forth in Community Venture Partners’ letter. 
See also Schellinger Bros. v. City of Sebastopol, 179 Cal. App. 4th 1245, 1262 
(2009)(finding that the Housing Accountability Act was enacted after CEQA and there is no 
indication that the legislature meant to modify or accelerate CEQA’s procedures as it 
expressly states that “[n]othing in this section shall be construed ... to relieve the local agency 
from making one or more of the findings required pursuant to Section 21081 ... or otherwise 
complying with the California Environmental Quality Act” and “specifically pegs its 
applicability to the approval, denial or conditional approval of a “housing development 
project” […] which, as previously noted, can occur only after the EIR is certified.). 
4 Friends of Kite Hill note that the Staff omitted an additional alternative option for the 
Planning Commission on pp. 27-28 of the Staff Report, namely: “If the Planning 
Commission and/or City Council disagrees (with statements made in the Initial Study/CEQA 
Analysis, prepared by the City as lead agency), that circumstance would trigger preparation 
of a Mitigated Negative Declaration or an EIR for the Project.”  This option should have 
been included in the Staff Report as an alternative to denial or approval.  See Exhibit 1. 
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II. The Project is Not Exempt from CEQA Because It Does Not 
Qualify as Infill Development Under the Claimed Exemption. 

As the Planning Commission and the City are undoubtedly aware, “[t]he 
foremost principle under CEQA is that the legislature intended the act ‘to be interpreted in 
such manner as to afford the fullest possible protection to the environment within the 
reasonable scope of the statutory language.’”  Muzzy Ranch Co. v. Solano County Airport 
Land Use Com. (2007) 41 Cal. 4th 372, 381, citing Laurel Heights Improvement Assn. v. 
Regents of University of California (1988) 47 Cal.3d 376, 390.  The agency invoking the 
CEQA exemption “has the burden of demonstrating it applies.”  Muzzy Ranch Co. v. Solano 
County Airport Land Use Com., supra, 41 Cal. 4th at 386, citing Davidon Homes v. City of 
San Jose, 54 Cal.App.4th at 106, 114 (1997).  Moreover, “[a]n agency’s obligation to 
produce substantial evidence supporting its exemption decision is all the more important 
where the record shows that opponents of the project have raised arguments regarding 
possible significant environmental impacts.”  Muzzy Ranch Co. v. Solano County Airport 
Land Use Com., supra, 41 Cal. 4th at 387.  “An agency obviously cannot declare with 
certainty that there is no possibility that the activity in question may have a significant effect 
on the environment within the meaning of Cal. Code Regs., tit. 14, § 15061(b)(3), if it has 
not considered the facts of the matter.”  Id. 

“The detail required in any particular case necessarily depends on a multitude 
of factors, including, but not limited to, the nature of the project, the directness or 
indirectness of the contemplated impact and the ability to forecast the actual effects the 
project will have on the physical environment.”  Muzzy Ranch Co. v. Solano County Airport 
Land Use Com., supra, 41 Cal. 4th at 388.  It is also relevant “that future effects will 
themselves require analysis under CEQA, and that the effects will be felt outside of the 
project area is one of the factors that determines the amount of detail required in any 
discussion.”5  Id. citing Napa Citizens for Honest Government v. Napa County Bd. Of 
Supervisors (2001) 91 Cal.App.4th 342, 369.  Under CEQA,“‘project’ means an activity 

 
5 CEQA broadly defines the relevant geographical environment as “the area which will be 
affected by a proposed project.”  See Public Resources Code § 21060.5.  “‘Environment’ 
means the physical conditions which exist within the area which will be affected by a 
proposed project, including land, air, water, minerals, flora, fauna, noise, objects of 
historic or aesthetic significance.”  Id. Consequently, “the project area does not define the 
relevant environment for purposes of CEQA when a project’s environmental effects will be 
felt outside the project area.”  Muzzy Ranch Co. v. Solano County Airport Land Use Com., 
supra, 41 Cal. 4th at 387, citing County Sanitation Dist. No. 2 v. County of Kern (2005) 127 
Cal.App.4th 1544, 1582-1583. 
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which may cause either a direct physical change in the environment, or a reasonably 
foreseeable indirect physical change in the environment” and is “an activity undertaken by a 
public agency.”  Public Resources Code § 21065; Id. at 381-382; Muzzy Ranch Co., supra, 
41 Cal. 4th 372, 381. 

As a preliminary matter, both Lamphier-Gregory and the City referenced 
several studies in support of the exemption conclusion that should not be considered because 
they are either no longer relevant, or were conducted during times that were not 
representative of typical traffic or environmental conditions.  See e.g., 2006 Ecological 
Assessment of the Richardson Property (Initial Study, Appendix B) and 2005 Arborist’s 
Report (Initial Study, Appendix D).  See also the Transportation Impact Study that is based 
on vehicle count data collected on November 2, 2021, during the height of the COVID 
pandemic.  While Lamphier-Gregory acknowledged in its Initial Study (and the Staff 
acknowledged in its recent Staff Report) that these studies are more than 10 years old, it 
alleged that they remain relevant to the current conditions of the Project Site and that the 
studies have been updated “as needed.”  Initial Study, pp. 38-39; Staff Report, p. 18.  
Lamphier-Gregory provided no clear context for why certain studies would need to be 
updated “as needed” versus others.  The City should not rely on any studies that are not 
reflective of current conditions when determining whether the Project is exempt from CEQA. 

A project is characterized as “infill development” if it meets the following conditions: 
“(a) The project is consistent with the applicable general plan designation and all applicable 
general plan policies as well as with applicable zoning designation and regulations; (b) The 
proposed development occurs within city limits on a project site of no more than five acres 
substantially surrounded by urban uses; (c) The project site has no value, as habitat for 
endangered, rare or threatened species; (d) Approval of the project would not result in any 
significant effects relating to traffic, noise, air quality, or water quality; (e) The site can be 
adequately served by all required utilities and public services.”  Cal. Code Regs. tit. 14, § 
15332. 

a. The Project is Not Consistent with the City’s 2040 General 
Plan and Policies. 

The City’s 2040 General Plan is a long-range planning document that serves as 
the “constitution” for development in a jurisdiction, by describing goals, policies and 
programs to guide all development-related decisions.  See Exhibit 3 enclosed herein, 
excerpts from the General Plan.  As such, any development project should be consistent with 
those goals, policies, and programs.  The Project is inconsistent with at least the following 
goals, policies, and programs of the City’s 2040 General Plan, and Friends of Kite Hill agree 
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with the concerns the Staff raised in the recent Staff Report concerning the issue of 
maintaining the City’s goals and policies, and urge the Planning Commission and the City to 
not approve the Project unless, and until, such concerns are addressed. 

Land Use (“LU”) 1-1 and L-2.  The City should ensure that new 
development is “compatible with their natural surroundings and character of adjoining 
neighborhood.”  Exhibit 3, 2040 General Plan, p. 28.  New residential development “should 
avoid a design approach or architectural features that exaggerate height, bulk or mass and 
create incompatibilities in relation to neighboring properties […].  Id. 

As is, the development along the north side of East Blithedale is a mix of low-
intensity office and commercial uses and interspersed multi-family developments closer to 
downtown that, over time, have become integrated into the neighborhood.”  Exhibit 3, 2040 
General Plan, p. 17.  As the Initial Study acknowledged, the majority of properties fronting 
along East Blithedale to the west are all developed with single family residential homes, 
trending into multi-family units closer to downtown.”  Initial Study, Appendix A, p. 48. 

In the City’s Staff Report, the Staff expressed several concerns about the 
design, including: 

• “the front of the development could be made more compatible with the 
residential properties surrounding the project site” and the project 
design along East Blithedale Avenue frontage “is different in massing, 
rhythm, setbacks and materials choices than the residential properties 
surrounding the project site.”  Exhibit 1, Staff Report, pp. 24-25. 

• the design of the second story of the building along the western 
property boundary looks down on the neighbor to the west of the 
proposed project thus, creating privacy concerns.  Id. 

• the Project “is out of scale with the surrounding neighborhood […] 
with regards to bulk, mass, shade, shadow, general poor inter-
relationship with the neighborhood and appears massive in comparison 
to the surrounding environment.”  Id. 

Friends of Kite Hill agree with the Staff that the current design is not 
consistent with the General Plan and policies and encourage the Planning Commission and 
the City to not approve the Project unless, and until, these concerns are appropriately 
addressed in a manner consistent with the General Plan. 
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Natural Environment (“NE”) 2-4.  The City should retain plant and wildlife 
habitat areas, including those that contain known sensitive resources (e.g., sensitive habitats; 
special-status, threatened, endangered, or candidate species; and species of concern) and that 
are contiguous with other existing natural areas and/or wildlife movement corridors.  2040 
Exhibit 3, General Plan, p. 143. 

According to a 2005 tree report conducted by Moritz Arboricultural 
Consulting, there are 26 on site-trees, including: 9 Silver Wattle (Acacia), 12 Monterey Pine, 
1 Canyon Live Oak, 1 Cork Oak, and 3 Coast Live Oak. One of the Coast Live Oaks met the 
definition of a Heritage Tree.  Initial Study, Appendix A, p. 74.  The Staff expressed 
concerns about removing all of the trees, despite the Project proposal to plant 68 new ones – 
noting that “it would have been preferable to design the Project in a manner that would have 
allowed some of the mature trees to remain on the site, especially the oak tree near 
Blithedale.”  Exhibit 1, Staff Report, p. 26. 

Friends of Kite Hill agree with the Staff and urge the Planning Commission 
and the City to consider that if the Project is approved as currently presented, this will be in 
contradiction to many of the City’s policies in the 2040 General Plan. 

b. The Project is Not Substantially Surrounded by Urban Uses. 

“Infill site” is a site in an urbanized area that must meet certain criteria:  the 
site has not been developed for qualified urban uses, no parcel within the site has been 
created within the past 10 years, and the site is situated so that: (A) at least 75 percent of the 
perimeter of the site is adjacent to parcels that are developed with existing 
qualified urban uses at the time the lead agency receives an application for an approval; and 
(B) the remaining 25 percent of the perimeter of the site adjoins parcels that had been 
previously developed for qualified urban uses.  Cal. Code Regs. tit. 14, § 15191(e). 

Further, a project is characterized as “infill development” if, inter alia, the 
proposed development occurs within city limits on a project site of no more than five acres 
substantially surrounded by urban uses. Cal. Code Regs. tit. 14, § 15332(b).  “Qualified 
urban use” is defined as any residential, commercial, public institutional, transit or 
transportation passenger facility, or retail use, or any combination of those uses.  Cal. Code 
Regs. tit. 14, § 15191(k). 

There is no evidence to support the finding by Lamphier-Gregory that at least 
75% of the adjacent properties are developed with “existing qualified urban uses.”  See also 
Exhibit 2, November 10, 2022, Community Venture Partners’ letter to the Planning 
Commission, pp. 9-10 (discussing how the Project does not meet this criteria because the 
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remaining 25% of the parcel is not adjacent to parcels that have previously been developed 
for qualified urban uses – the adjacent parcel to the northeast has always been undeveloped 
wildlands and open space).  See also Exhibit 4, November 10, 2022, letter from Burton 
Miller, a former Planning Commissioner, member of the Mill Valley 2040 General Plan 
Advisory Committee, and Zoning and Design Guidelines Advisory Committee, to the 
Planning Commission, p. 2 (also discussing how the Project does not meet the infill 
development exemption because at least 50% of the site is bounded by single-family homes 
and wildlands).  Friends of Kite Jill join in the comments set forth in the Burton Miller letter. 

c. The Project Site has Value as a Habitat for Rare Birds 
Designated as Birds of “Special Concern” by the 
Department of Fish and Game, and the Project Site Serves 
as a Well-Known Wildlife Corridor. 

The Initial Study noted several special-status wildlife species that have been 
“recorded on or near the site or that could occur on or near the site, including the 
Grasshopper Sparrow bird and Long Eared Owl.”  Initial Study, Appendix A, pp. 67, 71, 74.  
These birds could potentially roost in one of the 26 trees and/or forage in the grasslands on 
the property.  Id.  A proper EIR should therefore be conducted to determine whether the 
Project would impact the habitat of these special-status wildlife species. 

Grasshopper Sparrow.  The Department of Fish and Game (“DFG”) 
designated the Grasshopper Sparrow as a bird of “special concern.” 6  The Grasshopper 
Sparrow is prevalent in Marin County – indeed, a 1993 study recorded them in 43% of all 
blocks in Marin County.  Id. at p. 395.   

Grasshopper Sparrows “prefer short to middle-height, moderately open 
grasslands with scattered shrubs” and in fact, “native bunchgrasses appear to be important 

 
6 See enclosed Exhibit 5.  Shuford, W. D., and Gardali, T., editors. 2008. California Bird 
Species of Special Concern:  A ranked assessment of species, subspecies, and distinct 
populations of birds of immediate conservation concern in California. Studies of Western 
Birds 1.  Western Field Ornithologists, Camarillo, California, and California Department of 
Fish and Game, Sacramento. Last accessed on 11/9/22 at 
https://nrm.dfg.ca.gov/FileHandler.ashx?DocumentID=10460 (“hereinafter “Bird 
Assessment”);  See also April 2015 Vegetation and Biodiversity Management Plan discussing 
the known presence of the Grasshopper Sparrow throughout Marin County, enclosed hereto as 
Exhibit 7 and “California Coastal Prairies” citing a 2004 study that the grasshopper sparrow 
population has “declined over 60% in the last 25 years, enclosed hereto as Exhibit 8. 

https://nrm.dfg.ca.gov/FileHandler.ashx?DocumentID=10460
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habitat components.”  Id. at 396.  Importantly, the Property is covered in annual grasslands 
and other weedy species – the very same vegetation that the Grasshopper Sparrow likes.  
Initial Study, Appendix A p. 9. 

The DFG cautioned that the primary threat to the Grasshopper Sparrow is 
being in the path of expanding cities which is likely removing substantial habitat for this 
species.  Id. at 397.  While the City commissioned a 2021 supplemental biological resource 
assessment that concluded that special-status wildlife species “are unlikely to occur at the 
site due to the proximity to existing development” it did not provide any evidence to 
substantiate this finding.  Further, the assessment was conducted in August of 2021 - at the 
tail end of the Grasshopper Sparrow’s breeding season from mid-March to August.  Initial 
Study, Appendix A p. 67; Bird Assessment, p. 39 and, therefore, the 2021 Supplemental 
Assessment is very likely not representative of how the Project would affect the Grasshopper 
Sparrow’s habitat.  At a minimum, the City should conduct an environmental assessment to 
investigate the possible movements of Grasshopper Sparrows during the peak of the breeding 
season.  See Save the Agoura Cornell Knoll v. City of Agoura Hills, 46 Cal. App. 5th 665, 
693–94(2020)(finding that the evidence supported a fair argument that an updated survey 
was necessary to formulate an adequate migration measure for affected plan species because 
the mitigated negative declaration was based on outdated surveys taken in the midst of a 
drought when certain plants might be difficult to detect). 

The Long-Eared Owl.  The Long-Eared Owl is yet another rare bird that the 
DFG designated as a species of special concern and is known as “a sparse and local resident 
in coastal portions of the San Francisco Bay region” with breeding confirmed in Marin 
County.  Exhibit 5, Bird Assessment, p. 235.  Long-eared Owls nest in conifer, oak, riparian, 
pinyon-juniper, and desert woodlands that are either open or are adjacent to grasslands, 
meadows, or shrublands.  Id. at 238.  On the Central and Southern California coast, these 
owls nest mainly in oak and riparian habitat – in fact, of 31 nest records in various counties 
from 1968 to 1992, 30 were in Coast Live Oak.  Id. at 238.  The most frequently used nesting 
habitat was young stands of closed-canopy Coast Live Oak woodland, but all oak and 
riparian habitats had adjacent grasslands for foraging.  Id.  Long-eared owls are also 
protected under CITES and the U.S. Migratory Bird Treaty. 16 U.S.C. 703-711. 

Here, there are three coast live oaks present on the flatter terrain at the front 
side of the Project Site.  Initial Study, Appendix A p. 9.  The Long-Eared Owl could inhabit 
any of the 26 trees on the Project Site – including the three live oaks.  Approving the Project 
without first conducting an environmental assessment poses a grave risk to destroying the 
Long-Eared Owl’s habitat on the Project Site.  For the same reasons noted above for the 
Grasshopper Sparrow, the 2021 supplemental biological resource assessment that concluded 
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the special-status wildlife species “are unlikely to occur at the site due to the proximity to 
existing development” should not be considered since the assessment was conducted in 
August of 2021, also outside of the breeding range of the Long-eared Owl which is between 
February through July.  Bird Assessment, p. 235.  See Save the Agoura Cornell Knoll, 46 
Cal. App. 5th 665, 693–94 (2020). 

The Project Site Serves as a Well-Known Wildlife Corridor.  As stated in 
the General Plan, the City should retain plant and wildlife habitat areas, including those 
that contain known sensitive resources (e.g., sensitive habitats; special-status, threatened, 
endangered, or candidate species; and species of concern) and that are contiguous with 
other existing natural areas and/or wildlife movement corridors.  Exhibit 3, 2040 
General Plan, p. 143.  It is well-known in the community by many residents that the Project 
Site serves as a highly active wildlife corridor for foxes, racoons, mountain lions, coyotes, 
deer, and many other native wildlife species.  Several residents have submitted concerns 
about the Project’s impacts on the wildlife corridor.  See e.g., October 31, 2022, email from 
Margery Entwisle re “[w]e can move forward towards accepting the project if it aligns with 
CEQA […] and a portion of the wildlife corridor and heritage oak trees are preserved 
(Exhibit 1, Staff Report, Attachment 9, Public Comments, p. 31); October 30, 2022, email 
from Susan Kirsch re the same (id. at p. 28); and, November 13, 2022, letter from Susan 
Kirsch re the Project Site serving as “a highly active wildlife corridor for foxes, racoons, 
mountain lions, coyotes, deer and many other native wildlife species” along with enclosed 
photos.  A copy of the November 13, 2022, Susan Kirsch letter is enclosed as Exhibit 11.  
See also the November 15, 2022, letter submitted by Sandy Zuber to the Planning 
Commission concerning wildlife corridor activity at the Project Site and corresponding 
photos and videos of recent wildlife activity at the Project Site. 

Additionally, the Project Site supports some continuous natural habitat blocks.  
The California Department of Fish and Wildlife’s (“CDFW”) Areas of Conservation 
Emphasis (“ACE”), which synthesizes information based on 1) native species richness, 
which represents overall native diversity of all species in the state, both common and rare; 
2) rare species richness, which represents diversity of rare species; and, 3) irreplaceability, 
which is a weighted measure of endemism, and rated the Project Site as being a 3/5, with 5 
being “high.”  See enclosed Exhibit 9, screenshot of ACE Grid and GIS viewer for the 
Project Site.  These areas support native biodiversity and areas essential for ecological 
connectivity between them.  Further, according to the Marin County’s GIS viewer, sections 
of the Camino Alto Open Space Preserve wildlife corridor (170.31 acres), which connects 
with the Ring Mountain Open Space Preserve wildlife corridor (367.24 acres) via Horse Hill 
Open Space Preserve (50 acres) and Alto Bowl Open Space Preserve (37 acres), run directly 
north and north east of the Project Site and will be especially impacted.  The Project as 
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currently presented would significantly impact this important linkage area.  The Project 
could impact the ecological integrity and function of wildlife corridors and stepping stones 
supporting resident and transient wildlife movement.  Habitat fragmentation could threaten 
the viability of remaining natural resources. 

As noted by the CDFW in a recent June 2022 comment and recommendation 
letter submitted in response to a proposed general plan update in Ventura County, 
maintaining wildlife corridors and habitat connectivity is essential for wildlife survival and is 
increasingly important considering habitat loss and climate change.7  The CDFW 
recommended that the city analyze whether the project would impact wildlife corridors and 
stated that the impacts to be analyzed included, but were not limited to:  habitat loss and 
fragmentation, narrowing of a wildlife corridor, and introduction of barriers to wildlife 
movement.  CDFW further stated that the analyses be supported by studies to document 
wildlife activity and movement through the project area where the development was 
proposed.  CDFW noted that technical detail such as data, maps diagrams, and similar 
relevant information should be provided to permit full assessment of significant 
environmental impacts by reviewing agencies and members of the public, citing CEQA 
Guidelines Section 15147.  CDFW recommended that the project avoid developing and 
encroaching onto wildlife corridors.  A minimum half-mile buffer was recommended to be 
implemented around wildlife corridors.  Id. 

Friends of Kite Hill urge the Planning Commission and the City to conduct the 
appropriate environmental assessments under CEQA concerning the impacts on the existing 
wildlife corridor and the connected wildlife corridors in accord with the CDFW’s positions 
regarding wildlife corridors and habitat connectivity.  By conducting the appropriate in-depth 
assessments, it may very well be determined that the Project Site has value as habitat for 
additional species of special concern, and/or rare, threatened or endangered species.  The 
current conclusory findings are insufficient to support the claimed CEQA exemption, and the 
lack of appropriate analyses is in direct contradiction to the CDFW’s position concerning 
wildlife corridors and habitat connectivity, and, is in contradiction to the City’s own General 
Plan.8 

 
7 See CDFW June 16, 2022, comment and recommendation letter:  
https://files.ceqanet.opr.ca.gov/278690-1/attachment/wixD1f_XYg5t2ofpb2-CjHj5X3iX9-
YpNi2OJtyzy9az08Vd8zELDoOWqHbhOvfuGaIeBRgLI8pGGp_S0 
8 Friends of Kite Hill request that the CDFW be provided the opportunity to evaluate the 
claimed exemption status of the Project and evaluate the applicability of such claimed status 
in order to issue a comment and recommendation letter per CDFW’s authority to make 

https://files.ceqanet.opr.ca.gov/278690-1/attachment/wixD1f_XYg5t2ofpb2-CjHj5X3iX9-YpNi2OJtyzy9az08Vd8zELDoOWqHbhOvfuGaIeBRgLI8pGGp_S0
https://files.ceqanet.opr.ca.gov/278690-1/attachment/wixD1f_XYg5t2ofpb2-CjHj5X3iX9-YpNi2OJtyzy9az08Vd8zELDoOWqHbhOvfuGaIeBRgLI8pGGp_S0
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d. Approval of the Project Would Have a Negative Impact on 
Traffic in the Area and Pose a Risk to Fire Safety. 

The Initial Study and Staff Report reference a W-Trans Transportation Impact 
Study that is based on count data collected on November 2, 2021, to determine the average 
daily traffic and volume of cars on East Blithedale Avenue for purposes of determining how 
the Project would affect traffic.  Initial Study, Appendix J, p. 3.  The Transportation Impact 
Study concluded that the Project would be expected to increase the daily total vehicle miles 
travelled on East Blithedale Avenue “by less than one percent over existing levels.”  Initial 
Study, Appendix A, p. 157. 

Friends of Kite Hill commissioned an independent review in October 2022, of 
the traffic studies that were prepared for the Project.  See November 10, 2022, email from 
John Palmer to the Planning Commission enclosing peer review from PHA Transportation 
Consultants (“PHA”), a copy of which is enclosed as Exhibit 6.  PHA concluded, inter alia, 
that the proposed site access driveways were problematic and would likely interrupt traffic 
operations on East Blithedale Avenue and create unsafe traffic conditions, particularly the 
eastern driveway.  Id. at 2.  East Blithedale Avenue is a major traffic corridor with high 
traffic volumes (as the Initial Study even acknowledges), and motorists making left turns into 
the driveway(s) from eastbound lanes are likely to experience long delays and would block 
and back up traffic. 

PHA also concluded that because the daily traffic volume was collected in 
November of 2021, during the height of the pandemic, there was a 21% drop in daily traffic 
volume compared to the 2013 General Plan traffic count which is likely not representative of 
realistic operating conditions.  Exhibit 6, PHA Peer Review, p. 3. 

Additionally, Burton Miller, a Former Planning Commissioner, member of the 
Mill Valley 2040 General Plan Advisory Committee, Zoning and Design Guidelines 
Advisory Committee, and Objective Design and Development Standards Stakeholder Group 
reviewed the Richardson Terrace Fire Access Plan that was prepared in connection with the 
Project and noted that the plan “is being held to a far lesser standard” and does not appear to 

 
recommendations as to activities that affect California fish and wildlife, and, aspects of the 
Project that CDFW, by law, may be required to carry out or approve through the exercise of 
its own regulatory authority under the Fish and Game Code.  Additionally, the Army Corps 
of Engineers regulations concerning the filling of wetlands and building within wetland 
setbacks must be assessed by the appropriate regulatory agency in regard to the wetland that 
was damaged as a result of human activity related to the Project. 
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adequately meet the Mill Valley Fire District standards for fire access, because while the 
plan may meet minimal dimension criteria – the maneuvering area, turning radius and turn-
around provisions are “marginal at best.”  See Exhibit 3, Burton Miller letter, p. 4. 

Given the foregoing, the Planning Commission and the City should demand a 
proper traffic study be conducted to assess the impact the Project would have on traffic and 
fire safety and should not base any decision to exempt the Project from CEQA on the 2021 
traffic data. 

Friends of Kite Hill additionally brings to the Planning Commission and the 
City’s attention that the Project could result in significant effects on noise and air quality as 
well in light of the increase in traffic and the increase in occupancy and human activity at the 
Project Site.  These CEQA concerns should be appropriately analyzed prior to any approval 
of the Project.  See Cal. Code Regs. tit. 14, § 15332 (d). 

e. Approval of the Project Would Significantly Impact Water 
Quality. 

The Initial Study acknowledges that because the Project would be constructed 
on a moderately steep hillside, with several steep cuts next to existing developed areas - 
grading and excavation would remove protective vegetation and disturb the ground, thereby 
exposing soil to increased erosion from stormwater runoff, site watering and wind.  Initial  
Study, Appendix A, p. 120.  As a result, the Project could “potentially generate temporary 
increases in sediment loads and associated construction-related pollutants into waterways in 
the vicinity during the construction period.  Eroded soil contains nitrogen, phosphorus and 
other nutrients that, when transported to water bodies, can trigger algal blooms that reduce 
the clarity of water, deplete oxygen and create odors.  The overall increase in turbidity and 
resulting decline in photosynthesis can be a detriment to the entire aquatic ecosystem. Eroded 
sediment may also contribute to flooding and erosion downstream by clogging drains or 
natural waterways, thereby rerouting storm water into areas not designed to handle the flow. 
This can cause channel incision, slope instability and localized flooding.”  Id. 

Further, the Initial Study acknowledged, that even-post construction, “new 
residents and office employees may generate non-point source pollutants, potentially 
including excess fertilizers, herbicides and insecticides from landscaped areas and oil, grease 
and toxic chemicals from parking and driveway runoff, and litter.  These non-point source 
pollutants can be washed by rainwater from roofs, landscape areas and streets and parking 
areas into the downstream drainage network including Richardson Bay and ultimately San 
Francisco Bay.  An increase in non-point source pollutants could have adverse effects on 
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wildlife, vegetation and human health.  Non-point source pollutants could also infiltrate into 
groundwater and degrade the quality of groundwater sources.”  Id. 

These concerns are not new.  Indeed, Laura Chariton, who holds a Master’s 
degree in Riparian Policy and Restorations, and is a current member of the Steering 
Committee of the Watershed Alliance of Marin analyzed the Project Site in 2010 when the 
Blithedale Terrace project was being considered, noting that the Property ties the uplands to 
the baylands including: Terwillinger Marsh, which is 617 feet away and fed by subsurface 
water slowly draining off the hill and Warner Creek, which is 850 feet away and is also fed 
by the subsurface gravity flows and feeds into Terwillinger Marsh.   See enclosed Exhibit 
10, PowerPoint entitled “Kite Hill (Blithedale Terrace) a Mill Valley Legacy”, p. 10 prepared 
by Ms. Chariton.  Ms. Chariton also noted that the Property appeared to contain a wetland 
and 10 wetland plants (id. at p. 11) and, across the street from the Project Site, there were 
indications of “significant groundwater.”  Id. at p. 9. 

In sum, the environmental effects of such potentially devastating consequences 
of causing a “detriment to the entire aquatic ecosystem” and causing “adverse effects on 
wildlife, vegetation, and human health” as a result of such runoff must be assessed prior to 
any approval of the Project.  Blanketed conclusions that the Project includes plans for a 
drainage management area plan that will treat and filter water prior to discharge in storm 
drains is not sufficient to support a conclusion that the Project should be, much less can 
properly be, exempted from CEQA review.9  

 

 
9 The CDFW recommends an analysis of potential adverse impacts concerning lighting, 
noise, human activity, exotic species, and drainage when evaluating such projects.  The 
subject of drainage should address project-related changes on drainage patterns and areas 
downstream of the project site; the volume, velocity, and frequency of existing and post-
project surface flows; polluted runoff; soil erosion and/or sedimentation in streams and water 
bodies; and, post-project fate of runoff from the project site.  The discussion should also 
address the proximity of the extraction activities to the water table, whether dewatering 
would be necessary and the potential resulting impacts on the habitat (if any) supported by 
the groundwater.  Mitigation measures proposed to alleviate such project impacts should be 
included.  See CDFW June 16, 2022, comment and recommendation letter:  
https://files.ceqanet.opr.ca.gov/278690-1/attachment/wixD1f_XYg5t2ofpb2-CjHj5X3iX9-
YpNi2OJtyzy9az08Vd8zELDoOWqHbhOvfuGaIeBRgLI8pGGp_S0 

https://files.ceqanet.opr.ca.gov/278690-1/attachment/wixD1f_XYg5t2ofpb2-CjHj5X3iX9-YpNi2OJtyzy9az08Vd8zELDoOWqHbhOvfuGaIeBRgLI8pGGp_S0
https://files.ceqanet.opr.ca.gov/278690-1/attachment/wixD1f_XYg5t2ofpb2-CjHj5X3iX9-YpNi2OJtyzy9az08Vd8zELDoOWqHbhOvfuGaIeBRgLI8pGGp_S0
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III. Even if the Planning Commission or the City Find the Infill 
Development Exemption Applies, the Project Would Have a 
Significant Effect on the Environment Such that an EIR Should Be 
Prepared. 

“A categorical exemption shall not be used for an activity where there is a 
reasonable possibility that the activity will have a significant effect on the environment due 
to unusual circumstances.”  CEQA Guidelines section 15300.2(c).  “If a lead agency is 
presented with a fair argument that a project may have a significant effect on the 
environment, the lead agency shall prepare an EIR even though it may also be presented with 
other substantial evidence that the project will not have a significant effect.”  Pocket 
Protectors v. City of Sacramento, 124 Cal. App. 4th 903, 935 (2004).  Courts have 
recognized that “aesthetic issues are properly studied in an EIR to assess the impacts of a 
project.”  Id.  And, the opinions of area residents, even if based on direct observation “may 
be relevant as to aesthetic impact and may constitute substantial evidence in support of a fair 
argument; no special expertise is required on this topic.”  Pocket Protectors v. City of 
Sacramento, 124 Cal. App. 4th 903, 937, 21 Cal. Rptr. 3d 791, 816 (2004)(finding that 
residents’ personal observations about the potential aesthetic impacts of the proposed project 
which included long double rows of housing and overall degradation of the existing visual 
character of the site from the excessive massive housing were sufficient to raise the potential 
of a significant aesthetic impact from the proposed project, that a fair argument could be 
made that the project would have a significant effect on the environment, and that that an 
EIR must be done on the proposed project). 

Here, numerous Mill Valley residents have expressed concerns about the 
aesthetic implications of the Project.  See e.g., Exhibit 1, Staff Report, Attachment 9, Public 
Comments: 

• October 12, 2022, email from Lonna Richmond re “I cannot believe, 
with all the congestion along this corridor, you would even consider 
putting in some huge complex such as this….”  (p. 2) 

• October 13, 2022, email from Kerry Barlas re “why are the plans 
showing such an eyesore of an building”, and “I am truly perplexed and 
would love to learn and understand the thinking behind Mill Valley’s 
city planning and why it feels so behind and out of touch.”  (p. 3) 

• October 17, 2022, email from Lester Hurly re “I’m not exactly sure 
what the thought was behind the brutalist design, but it in no way 
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reflects the design and aesthetic of our Sycamore Park neighborhood.  
It would be a sore thumb of hardscape and should instead be designed 
to reflect the heritage architectural design of the surrounding 
buildings.”  (p. 4) 

• November 4, 2022, email from Richard Dimaio re “[t]he bulk and 
weight of the project at the intersection is concerning and out of line 
with the small town character of Mill Valley (it’s already the worse 
[sic] MV intersection.”).  (p. 49) 

These are just a few examples of resident concerns expressed regarding the aesthetic 
implications.  There are many more.  See generally Attachment 9 to November 17, 2022, 
Staff Report. 

Moreover, aside from the aesthetic impacts, as previously discussed, there is a 
fair argument that the Project would significantly impact the habitats of the Grasshopper 
Sparrow and the Long-Eared Owl, both of which have been designated as special species and 
known to inhabit the very types of grasslands and trees that are on the Project Site, as well as 
significantly impact the existing wildlife corridor on the Project Site, the connected wildlife 
corridors (Camino Alto Open Space Preserve and Ring Mountain Open Space Preserve) and 
habitat connectivity.  There is also a fair argument that the Project would affect water quality 
as a result of the runoff from the Project Site causing a detriment to ecosystems as well as 
having adverse effects on wildlife and vegetation.  Significant impacts to traffic, noise and 
air quality are other valid concerns which require appropriate assessment under CEQA prior 
to any approval or conditional approval of the Project. 
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Accordingly, Friends of Kite Hill request that the Planning Commission and 
the City decline to adopt the Project as currently presented at this time, and request that the 
necessary environmental review required under CEQA be completed, including the 
preparation of an EIR.  There is no substantial evidence to support Lamphier-Gregory’s 
determination that the Project is exempt from CEQA or that the Project is eligible for 
streamlining, and neither the Planning Commission nor the City should approve the Project, 
even conditionally. 

Very truly yours, 
 
 
 
Alecia E. Cotton, 
On Behalf of Friends of Kite Hill 
 
 

CC: VIA E-MAIL 
Jim Wickham, Mayor - jwickham@cityofmillvalley.org 
Urban Carmel, Vice Mayor - ucarmel@cityofmillvalley.org 
Stephen Burke, Councilmember - sburke@cityofmillvalley.org 
Max Perrey, Councilmember - mperrey@cityofmillvalley.org 
Hannah Politzer, City Clerk/Management Analyst III - hpolitzer@cityofmillvalley.org, 
cityclerk@cityofmillvalley.org 


