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I. STATEMENT OF THE CASE 

On May 26, 2017, Petitioner Community Venture Partners 

(“Petitioner”) filed a petition for writ of mandate challenging the decision 

by Appellant Marin County Open Space District (the “District”) to approve 

a proposal to make certain environmental improvements to, and allow 

bicycle access on, the Bob Middagh trail in Mill Valley.  Petitioner alleged 

that the District’s decision violated the California Environmental Quality 

Act (“CEQA”) as well as its own internal rules.  On May 2, 2018, the trial 

court ordered that the petition be granted, and that a writ of mandate issue 

requiring the District to set aside its approval of the project with respect to 

allowing bicycle access on the trail.   

II. STATEMENT OF APPEALABILITY 

The District appeals the trial court’s order and subsequent judgment 

setting aside the District’s decision to allow bicycle access on the Bob 

Middagh trail pursuant to Code of Civil Procedure, section 904.1, 

subdivision (a)(1).   

III. INTRODUCTION 

To address the erosion issues and other environmental challenges 

that were facing outdoor recreation areas in Marin County in a 

comprehensive and standardized way, the District finalized the Road and 

Trail Management Plan (“RTMP”) in 2014.  As its name suggests, the 

RTMP is a plan for future trail restoration and environmental improvement 

projects, not a specific trail project itself.  The RTMP provides a framework 

for creating a future designated trail system in the region, and a list of 

prioritized trail project types to be implemented within this new system.  

Pursuant to the RTMP, the District evaluates project proposals that are 
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consistent with the RTMP’s goals and policies and then plans and 

implements those projects according to a specific process laid out in the 

RTMP.   

The project at issue in this case – the Bob Middagh and Gasline 

Trails Improvement Project (“Middagh Project”) – is one such proposed 

project.  The Middagh Project has several components.  First, it involves 

certain physical changes to the Bob Middagh and Gasline trails in Corte 

Madera, such as work to realign, widen, and contour the trails (i.e., 

improvements for environmental performance and safety).  Second, it 

involves a non-physical component:  a change-in-use to allow bicyclists to 

access the Bob Middagh trail.  Previously, access to this trail was limited to 

hikers and equestrians.   

It is this non-physical component, the change-in-use to allow bicycle 

access, that was the primary focus of the writ petition filed against the 

District by Petitioner.  Petitioner, representing the interests of a few local 

trail visitors, opposed the Middagh Project primarily because it would 

allow bicyclist access, which these visitors oppose.  Petitioner contended in 

its petition that the District violated CEQA because it approved the 

Middagh Project without properly evaluating the environmental and safety 

impacts of allowing bicycle access on the trail.  The trial court agreed, 

finding that the District’s approval of the Middagh Project was improper in 

four different ways.  Respectfully, Petitioner and the trial court are both 

incorrect.   

First, Petitioner and the trial court are wrong about CEQA’s 

procedural requirements.  CEQA generally requires analysis of a project’s 

significant environmental effects through an environmental document such 

as an initial study or environmental impact report (“EIR”) if one has not 

already been prepared.  But CEQA explicitly does not require an agency to 
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prepare such an environmental document if one has already been prepared 

that addresses the environmental effects at issue.  Here, substantial 

evidence supports the District’s determination that the Middagh Project was 

part of the RTMP, and that its environmental effects were already fully 

analyzed under the “program” EIR that was prepared for the RTMP (the 

“Trail Program EIR”).1  As a result, the District was not obligated to 

prepare any additional environmental document regarding the Middagh 

Project under CEQA.  (Pub. Res. Code § 21166; 14 Cal. Code Regs. §§ 

15162, 15168.)  The trial court’s ruling that the District was obligated to 

prepare an initial study for the Middagh Project is based on a fundamental 

misunderstanding:  that an agency is always required to conduct an initial 

study if the project might create environmental effects.  That is not the law.   

Second, Petitioner and the trial court are wrong about when in the 

RTMP process the District was required to issue its determination that the 

environmental effects had already been addressed in the Trail Program EIR.  

CEQA’s only requirement is that the District publicly announce its 

determination within five days of its “approval” of the project.  And the 

date of “approval” under CEQA occurs “is a matter determined by each 

public agency” according to its own internal rules.  Here, the District 

properly determined that May 11, 2017 was the date of approval because it 

was not until that date that the District had completed its evaluation of the 

Middagh Project according to the six-step RTMP approval process.  The 

trial court’s determination that the date of approval was actually back in 

November 2016 is based on a misreading of both the definition of 

“approval” and the record in this case.  Specifically, the trial court did not 

                                                 

 
1 In the record, the Trail Program EIR is also referred to as the “TPEIR.”  

As used herein, “AR” refers to the Administrative Record, and “CT” refers 

to the Clerk’s Transcript.   
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acknowledge the portion of CEQA’s definition of “approval” that requires 

deference to an agency’s own internal determination of the approval date, 

and the trial court’s reliance on a single quotation from a November 2016 

memo is taken out of context.  Though a District staff member described 

the project as “approved” in that memo, the context of the statement shows 

the staff member was referring to the District’s selection of the proposed 

project for further consideration pursuant to the remaining steps in the 

RTMP process, not that it was fully “approved” for CEQA purposes.    

Third, Petitioner and the trial court are wrong about what project 

effects the District was required to consider.  CEQA only requires analysis 

of the significant environmental effects of a project.  Only in narrow 

circumstances does CEQA require an agency to even consider the non-

physical social or economic effects of a project, because those effects are 

not environmental.  Specifically, an agency may only consider social or 

economic effects of a project in connection with its evaluation of whether 

the environmental effects are “significant” or not.  And even then, the only 

social or economic effects that an agency may consider are those social 

effects that are the cause of, or caused by, the environmental effects.  (See 

Preserve Poway v. City of Poway (2016) 245 Cal.App.4th 560, 576-82.)  In 

other words, the social or economic effects must have a direct causal 

relationship with the environmental effects, and even then, may only be 

considered to show whether the environmental effects are significant or not.  

In this case, the trial court held that the District is obligated to consider 

social effects, such as the potential fears of other trail users about the 

introduction of bicycles, that are solely caused by the change-in-use 

component of the Middagh Project.  But these social effects are not caused 

by a physical change, and therefore are not relevant to the District’s CEQA 

analysis.   
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Fourth, and finally, Petitioner and the trial court are wrong about 

how the District was required to evaluate competing project proposals (i.e., 

project proposals other than what eventually became the Middagh Project) 

under the RTMP.  The RTMP specifies a six-step process for the District to 

follow in evaluating, selecting, and recommending project proposals.  Not 

all proposed projects make it through this process.  Step 2, for example, 

explicitly requires the District to screen out any project proposals that are 

inconsistent with District policies and goals, including the policies and 

goals stated in the RTMP.  Then, Step 3 requires the District to score the 

environmental impact of the proposals that have survived Step 2.  In this 

case, the trial court held that the District abused its discretion by not scoring 

certain competing project proposals that seemed, to the trial court, to be 

scorable under Step 3.  But the trial court’s opinion that these project 

proposals were scoreable was based solely on the fact that they proposed 

physical changes to the site.  The trial court simply ignored the fact that the 

District was only obligated to score those project proposals that it had 

previously determined were consistent with District policies and goals, not 

all project proposals with physical impacts.  And, there is substantial 

evidence that the specific project proposal that the trial court held should 

have been scored was in fact not consistent with these policies and goals.  

Moreover, the trial court gave no deference to the District’s authority to 

make this determination.  Thus, the trial court erred.   

In summary, there is substantial evidence that the District’s decision-

making complied with CEQA and its own internal policies and procedures.  

The District respectfully submits that trial court’s judgment should be 

reversed and vacated, and that the trial court should be ordered to enter 

judgment in favor of the District.   
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IV. LEGAL AND FACTUAL BACKGROUND 

1. The RTMP 

The District finalized the Road and Trail Management Plan 

(“RTMP”) in 2014.  (AR 003012.)  The RTMP provides a framework for 

creating a future designated road and trail system in the region, and a list of 

prioritized road and trail project types to be implemented within this new 

system.  (AR 003013-14.)  According to the RTMP, future projects are to 

be proposed to the District (from both the public and from within the 

District), and the District is to evaluate those projects for consistency with 

the RTMP’s framework.  The three core goals of the RTMP are to:  (1) 

establish and maintain a sustainable system of roads and trails that meet 

design and management standards; (2) reduce the environmental impact of 

roads and trails on sensitive resources, habitats, riparian areas, native and 

special-status plant and animal species; and (3) improve the visitor 

experience and visitor safety for all users, including hikers, mountain 

bikers, and equestrians.  (AR 003013.)   

According to the RTMP, the type of project to be implemented in a 

specific location should be determined according to several different 

factors, including which of three different “visitor management areas” – 

i.e., Sensitive Resource Area, Conservation Area, or Impacted Area – the 

project will be located within.  Each of these three visitor management 

areas is subject to different policy guidance tailored to the different visitor 

user experience the area provides.  (See AR 003132-34.)  The subject of 

this lawsuit, the Middagh Project, is located in an Impacted Area.  (AR 

000005; AR 003137 [Fig. 4.2].)  The RTMP states that Impacted Areas 

should be managed to accommodate “high levels of visitor use, and to 
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provide varied uses and experiences (e.g., hiking, dog walking, bicycling, 

and/or horseback riding).”  (AR 003135.) 

The RTMP also contains specific guidance on the process the 

District must use in evaluating specific project proposals.  The District’s 

evaluation must follow six successive steps:  (1) solicit proposals; (2) 

screen proposals for consistency with District policies and goals; (3) screen 

proposals to verify no net increase of physical impacts and enhancement of 

visitor experience and safety; (4) evaluation, scoring, and ranking of 

competing proposals for inclusion in the next budget; (5) public review of 

proposed budgets; and (6) adoption of budget and commencement of work.  

(AR 003155-59.)   

2. Program EIRs  

Generally, CEQA requires a public agency to prepare an EIR for any 

project that will have a significant effect on the environment.  (See CEQA 

Guidelines [14 Cal. Code Regs., § 15000 et seq. (herein, “Guidelines”)], at 

§ 15121]; AR 002207.)  There are “many different names that have been 

applied to EIRs.”  (Citizens for a Sustainable Treasure Island (2014) 237 

Cal.App.4th 1036, 1047-48.)  “For example, there are project EIRs 

(Guidelines, § 15161), program EIRs (Guidelines, § 15168), staged EIRs 

(Guidelines, § 15168), master EIRs (Guidelines, § 15175), subsequent EIRs 

(Guidelines, § 15162), focused EIRs (Guidelines, §§ 15178, 15179.5), and 

supplemental EIRs (Guidelines, § 15163.).”  (Id.) 

“Program” EIRs are designed to evaluate the potential 

environmental effects of large-scale planning documents.  (See Guidelines, 

§ 15168 (“Section 15168”).)  Section 15168 states that a program EIR is 

“an EIR which may be prepared on a series of actions that can be 

characterized as one large project and are related … [i]n connection with 
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issuance of rules, regulations, plans, or other general criteria to govern the 

conduct of a continuing program.”  (Guidelines, § 15168(a)(3); AR 

002208.)  One of the major advantages of preparing a program EIR is that it 

streamlines the environmental review of later projects that are consistent 

with the approved planning document.  (AR 002208; see also Section 

15168(b).)  Section 15168 provides that in evaluating the environmental 

effects of later activities proposed as part of a large-scale program, an 

agency need not prepare an additional environmental document when using 

a program EIR as the District did here:  “If the agency finds that pursuant to 

Section 15162, no new effects could occur or no new mitigation measures 

would be required, the agency can approve the activity as being within the 

scope of the project covered by the program EIR, and no new 

environmental document would be required.”  (See Guidelines, § 

15168(c)(2), emphasis added.)  In other words, after a program EIR is 

prepared, the agency is empowered to implement a future activity that 

would have otherwise required the agency to prepare an environmental 

document (e.g., an initial study) without preparing such a document, as 

long as the agency finds that the future activity does not produce new 

effects and no new mitigation measures would be required beyond those 

already analyzed in the program EIR.  (See Guidelines, § 15168(c)(2).)  

Whether the effects of a future activity can be considered to be 

within the scope of the program EIR depends significantly on the 

specificity and comprehensiveness of the program EIR.  As the CEQA 

Guidelines state, “[a] program EIR will be most helpful in dealing with 

subsequent activities if it deals with the effects of the program as 

specifically and comprehensively as possible.  With a good and detailed 

analysis of the program, many subsequent activities could be found to be 
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within the scope of the project described in the program EIR, and no further 

environmental documents would be required.”  (Guidelines, § 15168(c)(5).)   

3. The RTMP Environmental Impact Report 

Because the activities called for under the RTMP might produce 

significant environmental effects, the District prepared an EIR for the 

RTMP (the “Trail Program EIR”).  And because the RTMP is a large-scale 

planning document, the District prepared the Trail Program EIR as a 

program EIR.  In addition, to maximize the future streamlining benefits that 

the Trail Program EIR could provide, the District made the Trail Program 

EIR as specific and comprehensive as possible.  As finalized in November 

2014, the Trail Program EIR runs thousands of pages in length.  It includes 

the draft program EIR first published on September 26, 2013, the 

recirculated draft Trail Program EIR published on August 5, 2014, the 

comments on the Trail Program EIR submitted by persons, organizations, 

and public agencies, the District’s responses to the significant 

environmental issues raised in the review and consultation process (which 

included public meetings and written comments), and modifications to the 

Trail Program EIR arising from the District’s responses to comments 

received.  (AR 001564-002201 [draft]; AR 002207 [final]; AR 02987-2998 

[additional comments and responses].)   

The Trail Program EIR assesses the environmental impacts of the 

activities called for under the RTMP.  (See AR 002210.)  The Trail 

Program EIR also analyzes these environmental effects as they relate to 

fourteen different categories of environmental impact, including impacts 

relating to cultural resources, noise, and recreation.  (See AR 002211 

[executive summary].)  In addition, the Trail Program EIR incorporates the 

District’s responses to public comments on “major concerns,” including 
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specifically “user conflicts, especially those involving mountain bicyclists,” 

and “access to preserves and facilities for mountain bicyclists.”  (AR 

002212.)   

The comments on bicycle use were largely a reflection of the 

concerns of a neighborhood group of non-bicyclist trail users.  For 

example, regarding the Middagh Project, certain neighborhood users stated 

that they saw no “Justification for Allowing Mountain Bike Access” and 

expressed absolute opposition to any proposal that would allow “minority 

users” or a “minority user group” (i.e., bicyclists) on the referenced public 

trails.  (AR 004939-4930.)  These same groups expressed concerns about 

“increased noise levels” not from the noise of the bicycles themselves but 

from “the characteristic ‘yakking’ that bikers will admit attends most biking 

groups,” which “WILL INCLUDE” a renegade scofflaw element, as well as 

concerns of “danger” caused by “obligatory ‘extreme’ biker elements that 

are an inextricable component of bicycle groups.”  (AR 004939-4940.)  On 

the other hand, several groups of bicyclists expressed support for increased 

trail access.  These bicyclists noted that there were few existing trails 

available in the area for bicycle use, and increasing bicycle access to trails 

would improve safety.  (See AR 003229-37; AR 003262-69.)   

The District dutifully responded to public concerns.  In doing so, it 

also described the process it would use for evaluating future projects.  In 

the District’s response to comments on the Program EIR that the trial court 

later considered to be dispositive on the issue of whether the District used 

the proper CEQA procedure, the District stated that it planned to conduct 

an “initial study” in connection with future projects.  (See 4 CT 000727; 

AR 002995.)  However, as explained further below, the context of this 

response to public comment shows that it was not intended to state that the 

District would be required to conduct an initial study – as that term is 
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understood in CEQA – for every future project.  Rather, the response to 

public comment explicitly referenced Section 15168, which as discussed, 

only requires an initial study if new effects or new necessary mitigation 

measures are identified.   

4. The Bob Middagh and Gasline Trails Improvement Project is 

Selected Through the RTMP Public Proposal and Selection 

Process 

After finalizing the RTMP and the Trail Program EIR, the District 

properly began proposing and receiving specific project proposals, and 

followed the six-step process for evaluating such proposals.  On March 22, 

2015, pursuant to Step 1 in the RTMP process for evaluating project 

proposals submitted by the public, the District hosted a community 

workshop regarding proposed projects for the Alto Bowl Open Space 

Preserve in Mill Valley (“Alto Bowl”).  (AR 000005; AR 003155.)  

Pursuant to Step 2 of the RTMP process, the District then screened 

proposals for the Alto Bowl for consistency with District policies.  (See 

generally AR 003223-304 [specific proposals]; AR 003156 [evaluation 

process].)   

Next, pursuant to Step 3 of the RTMP process, the District scored 

the biophysical impacts of the proposals that survived Step 2 (and that had 

been submitted by the late-summer deadline for project proposals) using the 

“Evaluation Tool” set forth in the RTMP.  (AR 003296-97 [scoring 

results].)  The District then created a list showing those publicly proposed 

projects that qualified for further consideration because they yielded a net 

reduction, or no net increase, of the baseline of biophysical impacts, and 

enhanced visitor experience and safety.  (AR 003296-97 [scoring results].)  

As the list shows, four proposed projects were eligible for further 

consideration, with Net Baseline Reduction scores ranging between -50 and 
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-5.  (AR 003296-97.)  Among the qualifying projects was the project at 

issue in this case, a proposal to open the Bob Middagh trail to bicycle use, 

improve stream crossings and sight lines, reduce erosion, and install speed 

control features.  (AR 003296.)   

This list also showed some of the project proposals that the District 

had determined were not scoreable according to the methodology of the 

Evaluation Tool.  (AR 003296-97 [scoring results].)  As the District 

explained, these proposals were “not necessarily regarded by the [District] 

as being unworthy ideas in and of themselves.  Rather, they simply could 

not be evaluated in their current format using RTMP criteria and process.”  

(AR 003296-97.)  For instance, some proposals were determined ineligible 

because they lacked enough detail to be scored, and others because none of 

the activities proposed would ever produce “measurable changes.”  (AR 

003296-97.)   

The District then directed its efforts towards prioritizing the 

qualifying proposed projects, because the RTMP states that the output of 

Step 3 should be a newly prioritized list of projects and improvements.  

(See AR 003156; AR 003309-67 [August 25, 2016 presentation detailing 

efforts]; AR 000005 [detailing background of final approval].)  As part of 

this process, the District received further public comments, and worked 

with an outside consultant to conduct feasibility analyses.  (AR 003298-304 

[comment letter]; AR 003368 [feasibility study]; AR 003373 [same].)   

On August 25, 2016, the District hosted a community workshop in 

which it introduced its recommendation that two specific proposed projects 

be prioritized consistent with Step 3 of the RTMP.  (AR 003309-67 

[presentation]; AR 003368-77 [memo summarizing 

presentation/workshop].)  These two proposed projects were:  (1) the 

proposed project on the Bob Middagh trail to improve drainage, implement 
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physical measures to address safety and comfort concerns, and change the 

designated use to allow bicycles; and (2) a proposed project on the Gasline 

Trail to address the severe erosion and accessibility barriers.  (AR 003368-

69.)  The District’s recommendation that these projects be prioritized 

together—rather than one being prioritized over the other—was explicitly 

contemplated as an option for Step 3 of the RTMP process.  (AR 003156.)   

Following the workshop, the District held a 30-day formal comment 

period and collected over 400 public comments.  (AR 003369.)  The vast 

majority of the comments focused on, and were in favor of, the proposal to 

allow bicycle use on the Bob Middagh trail.  (AR 003369.)  After the 

conclusion of the public comment period, the District published a public 

update on November 29, 2016 stating that it had decided to recommend 

prioritizing these two projects.  (AR 003372 [Bob Middagh component]; 

AR 003376 [Gasline Trail component].)   

5. The District Approves the Project 

This recommendation did not conclude the RTMP approval process, 

however.  The District’s recommendation explicitly noted that several tasks 

remained to be completed before the project could be approved, including 

“Budget Approval” and “Environmental Review and Regulatory 

Permitting.”  (AR 003373.)  These remaining tasks were necessary for 

compliance with both the RTMP and with CEQA.  First, under the RTMP, 

Step 4 consists of determining, on an internal basis, which projects are to be 

included in the upcoming budget process.  (AR 003156-57 [process].)  

Then, Steps 5 and 6 of the RTMP process involve public review of the 

proposed budget, including the proposed road and trail projects, and 

adoption of the budget and commencement of work.  (AR 003158-59.)  To 

satisfy the RTMP’s requirement for environmental review, the District also 
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needed to comply with CEQA by either (1) determining that no new 

environmental effects could occur or no new mitigation measures would be 

required for the project beyond those that were already addressed in the 

Trail Program EIR; or (2) conducting a new initial study.  Throughout early 

2017, the District completed these remaining tasks.   

On May 11, 2017, the District issued two separate public documents 

to announce the results.  First, with respect to the RTMP process, the 

District issued a “Road and Trail Project Approval” memorandum, in 

which it announced that it had determined to proceed with the prioritized 

project for the Bob Middagh and Gasline Trails.  (AR 000004-07 [cover 

memo].)  The District found that the project would, among other things, 

“improve access and provide a range of desired user experiences … by 

improving trail conditions, reducing slopes and improving drainage for 

year-round access;” “improve sustainability and address visitor conflicts by 

realigning the trail to have a slope of less than 10 percent;” “minimize 

impacts to sensitive resources;” and “enhance road and trail connectivity by 

providing a link between the communities of Corte Madera and Mill 

Valley.”  (AR 000007.)   

Second, on the issue of CEQA compliance, the District prepared a 

196-page memorandum (the “Consistency Memo”) discussing its 

comparison of the potential environmental impacts associated with the 

proposed project to those identified in the Trail Program EIR to determine 

if there was new information, changed circumstances, or new 

environmental effects requiring revisions to the mitigation measures in the 

Trail Program EIR.  (AR 000008-203 [memo]; AR 000031 [summary of 

comparison].)  To summarize its analysis, the Consistency Memo contains 

a checklist, organized according to the specific resource areas required by 

CEQA.  (AR 000031-32 [summary]; AR 000033-159 [checklist and 
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analysis by resource area].).  The checklist has columns for each of the 

factors necessary for determining whether the Trail Program EIR 

adequately addresses the effects of the project:  (1) whether the project’s 

proposed changes involve new or substantially more severe significant 

impacts; (2) whether any new circumstances involve new or substantially 

new analysis or verification; and (3) whether there is any new information 

of substantial importance requiring new analysis or verification.  (See AR 

000031 [overview]; AR 000033-159 [checklist and analysis by resource 

area].)  As reflected through the checklist and the attendant analysis, the 

District’s determination was that the Trail Program EIR adequately 

analyzed the proposed project, and therefore CEQA did not require 

preparation of an additional environmental document.  (AR 000006 

[summarizing conclusion].)  In summary, the District found that the 

Middagh Project would “increase the sustainability of the trail,” 

“substantially reduce impacts from erosion and runoff into nearby 

drainages,” “minimize habitat fragmentation,” and “reduce the trail’s 

physical impacts to the preserve and watershed.”  (AR 000017.) 

6. The Trial Court Grants Community Venture Partners’ Writ 

Petition 

On May 26, 2017, Petitioner filed a petition for writ of mandate 

challenging the District’s approval of the Project.  (2 CT 1-23.)  First, 

Petitioner alleged that the District actually approved the Project back in 

November 2016, not May 2017, and this “first” approval of the Project 

violated CEQA because the District did not properly evaluate the Project’s 

adverse environmental and safety impacts until May 2017.  Second, 

Petitioner claimed that the District violated CEQA because neither the 

District’s Consistency Memo nor the Trail Program EIR adequately 
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analyzed the social impacts of the proposal to allow bicyclists on the Bob 

Middagh trail on other users.  Third, Petitioner alleged that the District 

violated the terms of the RTMP by scoring only certain project proposals, 

rather than all competing project proposals with potential physical impacts.  

(Id.)2 

On May 2, 2018, the trial court entered judgment in favor of 

Petitioner.  It ordered that a writ of mandate issue requiring the District to 

set aside the approval of the Project with respect to its decision to allow 

bicycle access.  (4 CT 737-38.)  The trial court’s decision had four major 

components.   

First, the trial court determined that CEQA required the District to 

conduct an initial study of the Middagh Project because it might result in 

significant environmental effects.   

Second, the trial court found that even if the District’s Consistency 

Memo could “substitute” for an initial study, the District still violated 

CEQA because it did not complete the Consistency Memo until well after 

the Middagh Project was “approved” under CEQA.  To support this 

holding, the trial court found that the Middagh Project was approved on 

November 29, 2016, not May 11, 2017.  (4 CT 750-54.)3 

Third, the trial court found the District violated CEQA because there 

was evidence in the record that the decision to allow bicyclists on the trail 

could have social effects on other user groups (i.e., hikers and equestrians).  

                                                 

 
2 Petitioner also filed a claim alleging the District failed to produce 

documents in response to a Public Records Act request, but that claim was 

dismissed.  (4 CT 749.) 
3 Because the trial court found that the District failed to conduct an initial 

study, it did not reach the question of whether the District improperly 

“tiered” the Project to the Trail Program EIR, as Petitioner had argued.  (4 

CT 759.)   



24 

 

 

Though the trial court acknowledged that social effects are not, by 

themselves, treated as significant environmental effects sufficient to trigger 

CEQA analysis, the trial court also noted that social effects may be used as 

evidence that other physical changes should be regarded as significant 

environmental effects.  The court then determined that in this case, the 

District should have found that the social effects on the hikers and 

equestrians from allowing bicyclists made the physical changes to the trail 

into significant environmental effects under CEQA, triggering an obligation 

to evaluate them.  (4 CT 754-57.)   

Fourth, and finally, the trial court found that the District acted 

arbitrarily by declining to score certain competing proposals using the 

Evaluation Tool in Step 3 of the RTMP process.  The trial court 

acknowledged that the District’s decision not to score five specific 

proposals which advocated either no project or no change in use could be 

explained by the fact that a proposal with no change does not produce any 

scoreable environmental impacts (and is therefore not subject to scoring).  

Nevertheless, the trial court also found that that the District’s decision not 

to score certain other proposals that advocated some physical changes 

seemed capable of being scored, and the District’s failure to do so was an 

abuse of discretion.  (4 CT 757-59.)   

V. GENERAL CEQA PRINCIPLES STANDARD OF REVIEW 

1. Standard of Review 

In CEQA cases, as in other mandamus cases, this court 

independently reviews the administrative record under the same standard of 

review that governs the trial court.  (Federation of Hillside & Canyon 

Associations v. City of Los Angeles (2000) 83 Cal.App.4th 1252, 1259.)  As 

this court previously explained:  “Our role here is precisely the same as the 
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trial court’s.  In an administrative mandamus action where no limited trial 

de novo is authorized by law, the trial and appellate courts occupy in 

essence identical positions with regard to the administrative record, 

exercising the appellate function of determining whether the record is free 

from legal error.”  (Bowman v. City of Petaluma (1986) 185 Cal.App.3d 

1065, 1076 (“Bowman”), internal citations and quotations omitted.) 

As a result, this court reviews the District’s actions for abuse of 

discretion.  An agency abuses its discretion when it fails to proceed in a 

manner required by law, or when its determination or decision is not 

supported by substantial evidence.  (Pub. Res. Code §§ 21168, 21168.5; 

Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho 

Cordova (2007) 40 Cal.4th 412, 426–427.)   

In cases, such as this one, where the agency has already prepared 

and approved a program EIR, and the issue before the court is whether the 

agency was required to perform supplemental review, the reviewing court 

must uphold an agency’s decision not to require such review if the 

administrative record as a whole contains “substantial evidence” to support 

the determination that the circumstances of the project did not require such 

review.  (Citizens for Responsible Equitable Environmental Development v. 

City of San Diego Redevelopment Agency (2005) 134 Cal.App.4th 598, 610 

(“CREED”) [“Once an agency has prepared [a program] EIR, its decision 

not to prepare a supplemental or subsequent EIR for a later project is 

reviewed under the deferential substantial evidence standard” (fn. 

omitted)]; Citizens Against Airport Pollution v. City of San Jose (2014) 227 

Cal.App.4th 788, 797 (“CAAP”) [evaluating claim that agency failed to 

perform supplemental EIR required by changed conditions under the 

substantial evidence standard]; Santa Teresa Citizen Action Group v. City 

of San Jose (2003) 114 Cal.App.4th 689, 703 (“Santa Theresa”) [same].)  
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In such cases, this deferential standard reflects the fact that in-depth review 

has already occurred.  (Bowman, 185 Cal.App.3d at pp. 1073–1075.) 

VI. ARGUMENT 

1. The District Complied With CEQA By Performing a 

Consistency Analysis 

a. Applicability of CEQA 

“CEQA applies only to activities that meet the definition of a 

‘project’ under the statute and its implementing administrative regulations.  

[Citation.]”  (Sunset Sky Ranch Pilots Ass'n v. County of Sacramento (2009) 

47 Cal.4th 902, 907, fn. omitted.) 

“Under CEQA, a project is any activity undertaken, assisted, or 

authorized by a public agency that may have a significant effect on the 

environment. (§ 21065; CEQA Guidelines, § 15378, subd. (a).)”  (Stockton 

Citizens for Sensible Planning v. City of Stockton (2010) 48 Cal.4th 481, 

512.)  “ ‘Significant effect on the environment’ means a substantial, or 

potentially substantial, adverse change in the environment.”  (Pub. Res. 

Code § 21068; see Guidelines, § 15382.)  “Such an activity may include 

any one of a series of individual environment-changing steps contemplated 

by a staged, master, or program EIR.... (See CEQA Guidelines, §§ 15167–

15179.)”  (Stockton Citizens, supra, 48 Cal.4th at p. 512.) 

Typically, the first step that an agency takes to evaluate the 

environmental effects of a new proposed project is a preliminary review to 

determine if the project is subject to further environmental review.  If it is, 

the agency must conduct an “initial study” to determine whether an EIR or 

negative declaration is required for the project.  (Guidelines, §§ 15060, 

15061.)  However, where the preliminary review shows that the proposed 

project falls within a previously-adopted program document for which the 
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agency already prepared an EIR, CEQA generally does not require the 

agency to conduct further environmental analysis, such as an initial study.  

(Committee for Green Foothills v. Santa Clara Bd. of Supervisors (2010) 

48 Cal.4th 32, 46 [citing Pub. Res. Code § 21166 (“Section 21166”); 

Guidelines, §§ 15162, 15168] [emphasis in original].)  This is because “in-

depth environmental review was previously undertaken.”  (Id.)  In such 

instances, Sections 15162 and 15168 of the Guidelines, and Public 

Resources Code Section 21166, dictate whether additional environmental 

analysis is required.  For example, Section 15168(c)(2) states:  “If the 

agency finds that pursuant to Section 15162, no new effects could occur or 

no new mitigation measures would be required, the agency can approve the 

activity as being within the scope of the project covered by the program 

EIR, and no new environmental document would be required.”  (See also 

California Clean Energy Comm. v. City of Woodland (2014) 225 

Cal.App.4th 173, 200 [“If a program EIR is sufficiently comprehensive, the 

lead agency may dispense with further environmental review for later 

activities within the program that are adequately covered in the program 

EIR.”].)  As the California Supreme Court has observed, “This situation is 

not particularly unusual.  Agencies may determine that supplemental 

environmental review is not required for a subsequent activity.”  Committee 

for Green Foothills v. Santa Clara Bd. of Supervisors (2010) 48 Cal.4th 32, 

46.  In such situations, CEQA’s sole requirement is that the agency 

“publicly notice these determinations.”  (Id.) 

b. The District Properly Found that the Middagh 

Project is Consistent with the RTMP Program EIR.   

The Guidelines, Section 15168, state that a program EIR is an EIR 

which may be prepared on: 
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[A] series of actions that can be characterized as 

one large project and are related either:   

(1) Geographically;  

(2) As logical parts in the chain of contemplated 

actions;  

(3) In connection with issuance of rules, 

regulations, plans, or other general criteria to 

govern the conduct of a continuing program; or  

(4) As individual activities carried out under the 

same authorizing statutory or regulatory 

authority and having generally similar 

environmental effects which can be mitigated in 

similar ways.   

Here, the RTMP is eligible for a program EIR because it 

contemplates a series of actions that can be characterized as one large 

project and that are related in all the ways discussed in Section 15168, not 

just one.  Further, substantial evidence supports the District’s determination 

that the Middagh Project is one of the “series of actions” that is part of the 

RTMP.  On the first factor, the issue of geographical connection, the RTMP 

explicitly contemplates projects in 34 different preserves owned and 

managed by the District, including the Alto Bowl, which is the location of 

the Middagh Project at issue.  (AR 003013; AR 003030-31.)  The second 

and third factors for whether events are part of the same project are whether 

the activities are logical parts of the same chain of contemplated actions, 

and whether the activities are connected by general criteria governing a 

continuing program.  Here, the RTMP explicitly contemplates future 

proposed projects for improving trails within the 34 District open space 

preserves, and “presents a framework and process for making decisions in 

an inclusive, trackable, transparent, and defensible process.”  (AR 003012.)  

And the Middagh Project was, in turn, expressly proposed as part of the 
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RTMP.  (See AR 003305; AR 003311 [powerpoint discussing proposals for 

Alto Bowl]; AR 003296-97 [scoring results]; AR 003368 [announcement 

memo regarding recommendation to proceed]; AR 000004-07 [public 

notice of approval].)  Finally, the last factor is whether the activities are 

carried out by the same regulatory authority and have “generally similar 

environmental effects which can be mitigated in similar ways.”  Here, the 

District is carrying out all the activities contemplated by the RTMP, 

including the Middagh Project.  In summary, the District properly 

considered the RTMP and the future project proposals it contemplated – 

including the Middagh Project – as one large project under Section 15168.  

As a result, the District was entitled to prepare the Trail Program EIR as a 

program EIR under Section 15168.   

Once a program EIR is adopted, Section 15168(c) states that 

“[s]ubsequent activities in the program must be examined in the light of the 

program EIR to determine whether an additional document must be 

prepared.”  Agencies may be flexible in choosing the best method of 

conducting the analysis called for under Sections 15162 and 15168.  

“CEQA does not set forth any particular procedure to support an agency’s 

decision that a new EIR is not required.”  (Committee for Re-Evaluation of 

T-Line Loop v. San Francisco Municipal Transportation Agency (2016) 6 

Cal.App.5th 1237, 1256.)  Indeed, the process can be entirely internal, 

because CEQA does not require the agency to conduct any public hearings 

as part of its decision-making process.  (See id.) 

Section 15162 provides a list of three determinations that, if made by 

an agency, obligate the agency to prepare a subsequent EIR on a project:  

(1) substantial changes are proposed in the project which will require major 

revisions of the previous EIR; (2) substantial changes occur with respect to 

the circumstances under which the project is undertaken which will require 
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major revisions of the previous EIR; or (3) new information of substantial 

importance concerning the environmental effects of the project or 

mitigation measures for those effects, which was not known and could not 

have been known with the exercise of reasonable diligence at the time the 

previous EIR was certified, becomes available.  Section 21166 mirrors 

Section 15162.  Thus, under Section 21166, and Sections 15168 and 15162 

of the Guidelines, the District was empowered to approve the Middagh 

Project without preparing any new environmental document if it 

determined that no new environmental effects could occur or no new 

mitigation measures would be required.   

On May 11, 2017, the District did just that.  As the District explicitly 

found, the Consistency Memo “compares environmental impacts associated 

with the proposed project to those identified in the [Trail Program EIR] in 

order to determine if there is new information, changed circumstances, or 

new environmental effects requiring revisions to the mitigation measures, 

as described in CEQA Guidelines Section 15162.”  (AR 000031.)  In 

addition, because 15168(c)(4) provides that “[w]here the subsequent 

activities involve site specific operations, the agency should use a written 

checklist or similar devise to document the evaluation of the site and the 

activity to determine whether the environmental effects of the operation 

were covered in the program EIR,” the District specifically used a checklist 

to organize its consistency analysis.  As the Consistency Memo states:  

“The environmental checklist is organized by the resource areas required by 

CEQA and as analyzed in the [Trail Program EIR] (e.g., aesthetics, 

agriculture and forestry resources, air quality, etc.).”  (AR 000031.)   

In addition, with respect to each of these resource areas, the 

Consistency Memo analyzes whether the effects of the Middagh Project 

were fully addressed in the Trail Program EIR by answering the key 
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relevant questions with respect to each one that closely track the relevant 

considerations in the CEQA Guidelines:  (1) Do proposed changes involve 

new or substantially more severe significant impacts?;  (2) Do any new 

circumstances involve new or substantially more severe impacts?;  (3) Is 

there any new information of substantial importance requiring new analysis 

or verification?; and  (4) Do previously adopted [Trail Program EIR] 

policies and [best management practices] address/resolve impacts?  (AR 

000031-32 [description of analysis for each question]; AR 000033-159 

[substantive application].)  Given the comprehensiveness of the District’s 

analysis, there was substantial evidence supporting its ultimate 

determination that pursuant to Sections 15162 and 15168, the Trail 

Program EIR adequately analyzes the environmental effects of the Middagh 

Project, and no subsequent review was required.  (AR 000006; see also AR 

000007 [noting the project would “improve access and provide a range of 

desired user experiences … by improving trail conditions, reducing slopes 

and improving drainage for year-round access;” “improve sustainability and 

address visitor conflicts by realigning the trail to have a slope of less than 

10 percent;” “minimize impacts to sensitive resources;” and “enhance road 

and trail connectivity by providing a link between the communities of Corte 

Madera and Mill Valley.”].)  Indeed, the trial court commended the District 

on the substance of the Consistency Memo, noting that it “appears to be of 

exceptional quality.”  (4 CT 000752.)   

The trial court nevertheless found that regardless of whether the 

Consistency Memo reflected “exceptional” analysis of whether the 

environmental effects of the Middagh Project were already evaluated 

through the Trail Program EIR, CEQA still required the District to conduct 

an “initial study” of the Middagh Project, and to perform that study prior to 

November 2016.  As further discussed below, however, the trial court’s 
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ruling relies on a fundamental misreading of both the District’s obligations 

with respect to the Middagh Project in the context of the RTMP, and the 

timeline of the District’s actions with respect to approving the Middagh 

Project.   

c. Petitioners’ Assertions that the Consistency Finding 

Pursuant to Guidelines Sections 15162 and 15168 

did not Comply with CEQA Fail.   

i. The District’s Finding Meets the Substantial 

Evidence Test 

Petitioner has argued in the past that there is a split in authority 

regarding the standard of review for an agency’s determination that a 

subsequent activity is within the scope of a previously-adopted program 

EIR.  (3 CT 000585.)  Specifically, Petitioner notes that Sierra Club v. 

County of San Diego (2014) 231 Cal.App.4th 1152, 1164 (“Sierra Club v. 

San Diego”) holds that a court reviewing an agency’s decision not to use a 

full EIR for a project is subject to de novo review because it is a question of 

law.  Petitioner argues this holding is contrary to decisions such as CREED, 

supra, that apply the substantial evidence standard.  (3 CT 000585.)   

Petitioner is wrong.  Sierra Club v. San Diego, as well as the 

decision it relies upon, Sierra Club v. County of Sonoma (1992) 6 

Cal.App.4th 1307, 1318 (“Sierra Club v. Sonoma”) both concern the 

standard of review for an agency’s determination not to prepare a full EIR 

following an initial study.  They do not address the situation presented here; 

i.e., an agency’s determination under Section 21166 and the related sections 

of the Guidelines not to require any new environmental document 

whatsoever because the effects of a project were already addressed in a 

prior EIR.  Indeed, the court in Sierra Club v. Sonoma explicitly 

acknowledged that review of an agency’s determination in the latter 



33 

 

 

scenario is subject to the deferential substantial evidence standard.  (Sierra 

Club v. Sonoma, 6 Cal.App.4th at p. 479 [“[W]hen a court reviews an 

agency decision under section 21166 not to require a subsequent or 

supplemental EIR on a project, the traditional, deferential substantial 

evidence test applies.”].)  Numerous other Courts of Appeal have affirmed 

this holding.  (See, e.g., CREED, 134 Cal.App.4th at p. 610; CAAP, 227 

Cal.App.4th at p. 797; Santa Theresa, 114 Cal.App.4th at p. 703; Bowman, 

185 Cal.App.3d at p. 1073–1075.)  In other words, there is no split of 

authority, and the burden is on Petitioner to “show that there is no 

substantial evidence to support the findings of the agency.”  (American 

Canyon Community United for Responsible Growth v. City of American 

Canyon (2006) 145 Cal.App.4th 1062, 1070.)   

ii. The District Was Not Required to Conduct 

An Initial Study 

The trial court’s error in determining that the District is obligated to 

perform an initial study of the Middagh Project arises from the trial court’s 

fundamental misunderstanding of what the Middagh Project actually is.  In 

short, the trial court appears have misunderstood the Middagh Project as a 

standalone project that the District was attempting to “tier” to the RTMP.  

For example, the trial court stated that “[a]n initial study must be prepared 

even in circumstances were, as here, the lead agency may be able to rely on 

a prior program EIR to analyze the specific project’s environmental effect.”  

(4 CT 000726.)  Then, the trial court noted that initial studies are intended 

to assist the preparation of a future EIR by identifying “whether a program 

EIR, tiering, or another appropriate process can be used for analysis of the 

project’s environmental effects.”  (4 CT 000726.)     
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However, as discussed herein, and as explicitly stated by the District 

in the Consistency Memo and Project Approval Memo, the District was not 

attempting to “tier” its EIR or negative declaration of Middagh Project to 

the Trail Program EIR – indeed, the District never created a separate EIR 

or negative declaration for the Middagh Project.  Instead, the District 

explicitly invoked Sections 15162 and 15168 because it was analyzing 

whether the Middagh Project created any new environmental effects or the 

need for additional mitigation measures.  If it did not, the District had no 

obligation to create a new environmental document, because the effects of 

the Middagh Project were already analyzed under the Trail Program EIR.   

As a result of this fundamental misunderstanding, the trial court’s 

analysis as to the District’s obligations under CEQA follows the wrong 

statutory and regulatory path.  Rather than analyze the District’s actions 

under Sections 15162 and 15168, as well as Section 21166, the trial court 

(and Petitioner) instead analyzed whether the District’s actions were proper 

under the Guidelines, Section 15063, titled “Initial Study.”  (See 4 CT 

000726-27.)  Section 15063 discusses a public entity’s obligation to 

conduct an initial study on new projects “to determine if the project may 

have a significant effect on the environment.”  However, Section 15063 

does not require an agency to conduct an initial study if the agency first 

makes the determination that it need not prepare one under Sections 15162 

and 15168.  This is because, as noted above, Section 15168 states that if an 

agency finds that “no new effects could occur or no new mitigation 

measures would be required” pursuant to the factors laid out in Section 

15162, then “no new environmental document would be required.”  And 

CEQA explicitly defines initial studies as “environmental documents.”  

(See Guidelines, § 15361 [“ ‘Environmental documents’ means initial 

studies, negative declarations, draft and final EIRs …”].)  To require an 
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agency to perform an initial study under Section 15063 even where a prior 

EIR covers the project at issue, and the agency has found that no new 

effects could occur or mitigation measures would be required, would be to 

make Section 15168 entirely meaningless.  That is nevertheless what 

Petitioner argues for, and what the trial court held.   

iii. The District Staff Statement About Initial 

Studies Does Not Bind the District to 

Conduct an Initial Study of the Middagh 

Project. 

In the proceedings below, the trial court found that the District 

“acknowledges its obligation to conduct an initial study where the project is 

not exempt from CEQA.”  (4 CT 000727.)  The sole basis of this 

“acknowledgment” is a December 15, 2014 memorandum in which the 

District formally responded to public comments on the Trail Program EIR.  

In that memorandum, District staff wrote: 

As stated in the Final Trail Program EIR the 

MCOSD will rely on the streamlining provision 

of Section 15168 of the State CEQA Guidelines 

that establish a process and standards for future 

environmental review. The MCOSD will 

prepare an initial study for all projects that are 

not exempt from CEQA […] 

(4 CT 000727; AR 002995.)  However, the context shows that this 

comment is not an admission that the District is obligated to conduct an 

initial study in all circumstances when using the Trail Program EIR.  For 

example, the quoted text explicitly states that the District will “rely on the 

streamlining provision of Section 15168.”  And neither Section 15168 nor 

Section 15162 (which Section 15168 references) mentions that an initial 

study will be required; to the contrary, they explicitly state that no 

additional environmental document need be prepared if the agency makes a 
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finding that the project would not cause new effects or require new 

mitigation measures.  These are the exact requirements that the District 

invoked in preparing its Consistency Memo rather than an initial study in 

connection with its approval of the Middagh Project.  (See AR 000016, AR 

000031.) 

Moreover, even if District staff did “acknowledge” in this single 

document that the District was obligated under CEQA to conduct an initial 

study in all circumstances, that does not make it so.  In other words, even if 

District staff made isolated comments that did not accurately describe the 

District’s legal obligations, that does not automatically transform the 

inaccuracies into actual legal obligations.  To hold otherwise would be to 

allow the District or any other agency to alter the obligations imposed by 

statute by publicly proclaiming those obligations altered.  That is not the 

law.  (See Neighbors for Fair Planning v. City and County of San 

Francisco (2013) 217 Cal.App.4th 540 [finding that isolated comments 

suggesting a city’s commitment to a project did “not show that the City had 

approved of or committed to the Project” for CEQA purposes.].) 

In summary, CEQA did not require the District to conduct an initial 

study of the Middagh Trail.  Instead, pursuant to Sections 15168 and 

15162, as well as Section 21166, the District fully complied with CEQA by 

determining that the Middagh Project would not create any new 

environmental effects or require any new mitigation measures not 

previously addressed by the Trail Program EIR.  (See, e.g., Friends of 

Davis v. City of Davis (2000) 83 Cal.App.4th 1004, 1018 [“Nothing in 

CEQA requires an agency to perform an initial study before determining 

whether a subsequent or supplemental EIR may be required.  Rather, the 

determination is made in light of the whole record, and will be upheld on 

appeal if substantial evidence supports the agency’s determination.”].)   
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2. The District Properly Announced its Approval of the Middagh 

Project at the Same Time it Determined No New Environmental 

Document Was Required 

Public Resources Code Section 21152 states that “[i]f a local agency 

approves or determines to carry out a project that is subject to this division, 

the local agency shall file notice of the approval or the determination within 

five working days after the approval or determination becomes final …”  

Under the Guidelines, § 15352, “approval” means: 

[T]he decision by a public agency which 

commits the agency to a definite course of 

action in regard to a project intended to be 

carried out by any person. The exact date of 

approval of any project is a matter determined 

by each public agency according to its rules, 

regulations, and ordinances. 

Here, the District complied with these procedural requirements with 

respect to the Middagh Project.   

First, the District followed its own internal procedural requirements 

for approval of the Middagh Project; namely, the six-step process set forth 

under the RTMP.  Specifically, the District solicited project proposals for 

the Alto Bowl, screened project proposals, evaluated proposals and made 

recommendations for further consideration (resulting in the Middagh 

Project being prioritized), allowing public review of proposed budgets, and 

then announcing the final approval of the project and the plan to commence 

work.  (See Section IV(4)-(5), supra.)   

Second, the District followed the announcement requirements of 

Section 21152.  Specifically, the District issued the Consistency Memo 

with its findings regarding whether additional environmental analysis was 

required, as well as its formal approval of the Middagh Project, on May 11, 

2017.  (AR 000008-203 [Consistency Memo]; AR 000004-7 [approval 
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memo].)  These actions constituted “approval” of the Middagh Project 

under Section 15352 because they concluded the District’s own internal 

approval process for the project according to the RTMP, and committed the 

District to a definite course of action with respect to the Middagh Project 

(i.e., construction).    

a. Contrary to the Trial Court’s Conclusion, the 

District Approved the Project in May 2017, Not 

November 2016. 

However, the trial court found that the District was required to 

follow a different set of procedural requirements, on a different timeline.  

First, the trial court found that the District was required to conduct an initial 

study prior to approving the Middagh Project.  As discussed above, this is 

incorrect, because the District was relieved of having to prepare an initial 

study or other “environmental document” through its consistency analysis.   

But second, the trial court found that even if the District’s 

Consistency Memo “substituted” for an initial study, the District was 

required to complete its initial study / consistency analysis before 

November 29, 2016 – not May 11, 2017.  This is because, according to the 

trial court, November 29, 2016 was the actual date of the District’s 

approval of the Middagh Project – not May 11, 2017.   

The trial court determined that November 29, 2016 was the date of 

approval for several reasons.  All are wrong.   

i. The Trial Court Misinterpreted CEQA’s 

Definition of “Approval” in Finding the 

District Approved the Project in November 

2016. 

As an initial matter, the trial court misinterpreted the relevant 

standard.  Specifically, the trial court found that “approval” occurs “when 
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an agency makes a commitment to a definite course of action.”  (4 CT 

000728, citing Guidelines, § 15352(a).)  This is partially true, but the trial 

court misleadingly cited only the first sentence of the definition of 

“approval.”  The next sentence of that definition states:  “The exact date of 

approval of any project is a matter determined by each public agency 

according to its rules, regulations, and ordinances.”  (Guidelines, § 

15352(a).)  This required deference to an agency’s determination of the 

date of approval, according to its own rules and regulations, is particularly 

relevant to this case.  This is because the District’s determination that it 

approved the Middagh Project on May 11, 2017 – and not November 29, 

2016 – was based on the District’s obligation to follow the process set forth 

in the RTMP.  In other words, the District followed Section 15352 in 

setting May 11, 2017 as its approval date, because it did not complete all 

the steps for approving the Middagh Project as part of the RTMP until that 

date.  By the same token, November 29, 2016 could not be the approval 

date because the District had not determined that it had completed the six-

step process for approval under the RTMP by that date – at best, it had only 

completed three of the six steps by then.  (See Section IV(4)-(5), supra.)  In 

summary, substantial evidence supports the District’s determination that 

May 11, 2017 was the approval date of the Middagh Project for CEQA 

purposes.    

Nothing in the cases cited by the trial court change this result.  In 

Save Tara v. City of West Hollywood (2008) 45 Cal.4th 116, 138 (“Save 

Tara”), the California Supreme Court addressed a challenge to a city’s 

decision to enter into a conditional agreement to loan a developer money to 

complete the environmental review and other approvals necessary to 

effectuate the transfer of city-owned property to the developer for a housing 

project, before certifying an EIR.  The court found that under the particular 
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circumstances of Save Tara, the city had improperly “approved” the project 

before conducting an environmental review.  However, the court declined 

to create a “bright-line rule defining when an approval occurs.”  Instead, the 

court applied “the general principle that before conducting CEQA review, 

agencies must not ‘take any action’ that significantly furthers a project ‘in a 

manner that forecloses alternatives or mitigation measures that would 

ordinarily be part of CEQA review of that public project.’ ”  (Save Tara, 45 

Cal.4th at p. 138, citing Guidelines, § 15004.)  Here, the District’s conduct 

was entirely proper under the standard laid out in Save Tara and its progeny 

because the District took no action to significantly further the Middagh 

Project by “foreclos[ing] alternatives or mitigation measures” before 

issuing the Consistency Memo.     

ii. The Trial Court Took the District’s 

Comments Out of Context to Find the 

District “Approved” the Project in 

November 2016. 

In addition to misinterpreting the applicable standard, the trial court 

misunderstood the facts.  Specifically, the sole factual basis for the trial 

court’s finding that the District took steps that “foreclose[d] alternatives or 

mitigation measures” on November 29, 2016 is a memorandum that District 

staff wrote to District Director Max Korten on that date, in which staff used 

the term “approved” to generally describe the status of the project, but more 

specifically explained the District’s process in a manner entirely consistent 

with a Section 15168 Program EIR consistency determination.  In relevant 

part, staff wrote: 

Recommendations Summary 

The proposal to improve and open the Bob 

Middagh Trail to bicycle use was approved with 
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design modifications as described in this 

summary.  The change in use evaluation process 

determined that the addition of bicycle use on 

the Bob Middagh Trail could be accommodated 

in a safe and sustainable manner and would not 

have significant effects to natural or cultural 

resources if recommended design and 

management and modifications are 

implemented.  The addition of bicycles to the 

trail would also provide an important non-paved 

bicycle route connection for the surrounding 

community.  The intended purpose of this use 

would be for connectivity and not for the 

purpose of seeking technical challenges which 

could be considered attractions unto themselves.  

This recommendation would require design and 

management modifications to be implemented 

prior to allowing bicycle use on the trail.  

Additional design details, resources surveys, 

environmental compliance and permitting 

would be required prior to the implementation 

of design modifications. 

(4 CT 000728.)  The trial court fixated on the single phrase in the first 

sentence, “was approved,” to find that the District approved the Middagh 

Project for the purpose of CEQA analysis on the date of this memo.  But 

the trial court’s reliance on this single phrase as the sole basis for its 

determination that the District approved the Middagh Project for CEQA 

purposes on November 29, 2016 is misplaced for several reasons.   

As an initial matter, the staff member’s comment that the proposal to 

open the trail to bicycle use “was approved” must be read in context.  As 

discussed above, Step 3 of the six-step RTMP process involved the District 

scoring the biophysical impacts of the proposals using the “Evaluation 

Tool” set forth in the RTMP.  (AR 003296-97 [scoring results].)  Step 3 

also required the District to prioritize the qualifying proposed projects, 

because the RTMP states that the output of Step 3 should be a newly 
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prioritized list of projects and improvements.  (See AR 003156; AR 

003309-67 [August 25, 2016 presentation detailing efforts]; AR 000005 

[detailing background of final approval].)  The District began creating this 

newly prioritized list of projects on August 25, 2016, when it held a public 

meeting to announce that the Middagh Project was one of them.  (AR 

003309-67 [August 25, 2016 presentation]; AR 003368-77 [memo 

summarizing presentation/workshop].)  Then, after a public comment 

period, the District published the November 29, 2016 memo stating that it 

had decided to recommend prioritizing these two projects.  In other words, 

the projects were “approved” or essentially “selected” (i.e., “recommended 

for prioritization”) for the next steps in the RTMP process.  (AR 003372 

[Bob Middagh component]; AR 003376 [Gasline Trail component].)  This 

is why the title of the section in which this language appeared is called 

“Recommendations Summary.”   

Other language in the quoted memo provides further evidence that 

the District had not yet concluded its own process for full-blown 

“approval” as that term applies to CEQA.  For example, the last two 

sentences of the quoted text state that additional “design and management 

modifications” must still be implemented prior to allowing bicycle use on 

the trail, and also that “[a]dditional design details, resources surveys, 

environmental compliance and permitting would be required prior to the 

implementation of design modifications.”  In other words, staff’s use of the 

word “approval” only related to the District’s decision to recommend 

proceeding with these additional steps for what was then still just a 

proposal.  In this way, it was confirmation that the District had selected the 

project for further appropriate study under the RTMP, not final approval.  

Indeed, the evidence shows that Steps 4-6 of the RTMP process had not yet 

been completed.  Those next steps included determining, on an internal 
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basis, which projects are to be included in the upcoming budget process 

(Step 4), public review of the proposed budget, including the proposed road 

and trail projects (Step 5), and adoption of the budget and commencement 

of work (Step 6).  (AR 003156-59.)   

Further, even if the staff member was actually referring to final 

approval (and he was not), the trial court’s reliance on a single phrase in a 

memo by a staff member is contrary to well-established authority that 

“expressions of enthusiasm for a project by an agency’s staff members 

should be confused with official approval,” and such statements in isolation 

“could rarely, if ever, be deemed approvals for CEQA purposes.”  (Save 

Tara, 45 Cal.4th at p. 142.)  For example, in Neighbors for Fair Planning v. 

City and County of San Francisco (2013) 217 Cal.App.4th 540, the court 

found that isolated comments suggesting a city’s commitment to a project, 

including an email from a city email address, a Supervisor’s advocacy, and 

publications by the real party in interest promoting the project, did “not 

show that the City had approved of or committed to the Project” for CEQA 

purposes.   

Thus, the date of approval must be determined according to all the 

circumstances, and consistent with the explicit guidance in Section 15352 

that “the exact date of approval of any project is a matter determined by 

each public agency.”  And there is substantial evidence in the record that 

the exact date of approval for the Middagh Project for CEQA purposes was 

no earlier than May 11, 2017.  Indeed, the District was still soliciting public 

comments and feedback on the Middagh Project through early 2017, well 

after the November 29, 2016 “approval” memo cited by the trial court.  

(See AR 003378-79 [February 13, 2017 press release soliciting public 

feedback and participation].)  Thus, it was commonly understood that full 

“approval” of the Middagh Project had not yet taken place.   
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Moreover, even if the trial court was correct that the District 

“approved” the Middagh Project before conducting its consistency analysis, 

Petitioner cannot establish that the error was prejudicial.  “Only if the 

manner in which an agency failed to follow the law is shown to be 

prejudicial, or is presumptively prejudicial, as when the department or 

board fails to comply with mandatory procedures, must the decision be set 

aside.”  (Environmental Protection Information Center v. Calif. Dept. of 

Forestry & Fire Protection (2008) 44 Cal.4th 459, 484, internal citations 

omitted.)  With respect to CEQA violations, “there is no presumption that 

error is prejudicial.”  (Pub. Res. Code § 21005(b).)  While it is true that “an 

agency’s failure to disclose information called for by CEQA may be 

prejudicial ‘regardless of whether a different outcome would have resulted 

if the public agency had complied’ with the law,” that situation is not 

present here, because Petitioner does not claim that the District or anyone 

else failed to disclose information about environmental effects of the 

Middagh Project.  (See Neighbors for Smart Rail v. Exposition Metro Line 

Const. Auth. (2013) 57 Cal.4th 439, 463 (“Neighbors for Smart Rail”), 

internal citations and quotations omitted.)  Instead, Petitioner claims solely 

that the District approved the project earlier than it should have.  But even 

if this was true, the early approval did not “deprive the public and decision 

makers of substantial relevant information about the project’s likely 

adverse impacts.”  (Neighbors for Smart Rail, 57 Cal.4th at p. 463.)  To the 

contrary, Petitioner was given an opportunity over the next several months 

to submit or request additional information (see AR 003378-79) before the 

District finalized the Consistency Memo, and was able to challenge the 

District’s decision through its writ petition afterwards.  As a result, there 

was no prejudice from the alleged early approval, and any error by the 

District was harmless.      
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3. CEQA Does Not Require Analysis of Social Effects That Are Not 

Related to Significant Impacts on the Physical Environment 

a. CEQA Only Allows an Agency to Consider Social 

Effects That Cause, or Result From, Environmental 

Impacts  

Under Sections 15162 and 15168, an agency need not prepare a new 

environmental document unless there are “new significant environmental 

effects” or mitigation measures required to address those significant effects.  

(See Guidelines, § 15162(a).)  Under Public Resources Code Section 

21060.5, “environment” means “the physical conditions which exist within 

the area which will be affected by a proposed project, including land, air, 

water, minerals, flora, fauna, noise, [and] objects of historic or aesthetic 

significance.”  Under the Guidelines, Section 15382, “significant effect on 

the environment” means: 

[A] substantial, or potentially substantial, 

adverse change in any of the physical 

conditions within the area affected by the 

project including land, air, water, minerals, 

flora, fauna, ambient noise, and objects of 

historic or aesthetic significance. An economic 

or social change by itself shall not be 

considered a significant effect on the 

environment. A social or economic change 

related to a physical change may be considered 

in determining whether the physical change is 

significant. 

(See also Pub. Res. Code § 21068; California Clean Energy Comm. v. City 

of Woodland (2014) 225 Cal.App.4th 173 [holding that mitigation of 

significant urban decay effects from 234-acre regional shopping center was 

not adequate].)  Here, the District evaluated all significant environmental 

effects caused by the Middagh Project through the Trail Program EIR and 

the Consistency Memo.  (See Section IV(5), supra.)   
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But in the proceedings below, Petitioner argued, and the trial court 

agreed, that even if District’s date of “approval” was May 11, 2017, the 

Consistency Memo “or initial study if it is to be considered such, did not 

properly consider reasonably foreseeable social effects.”  (4 CT 000730.)  

The trial court ruled that when conducting a timely initial study, the District 

“must consider the reasonably foreseeable social and safety impacts on the 

hikers and equestrians expected to use the Middagh Trail resulting from the 

change-in-use;” i.e., the decision to allow bicyclists on the trail.  (4 CT 

000730.)  Respectfully, both Petitioner and the trial court are wrong. 

The Public Resources Code and the Guidelines explicitly limit the 

circumstances under which “social effects” may be considered in 

connection with an agency’s environmental analysis.  As a starting point, 

CEQA only requires analysis of “significant effects on the environment.”  

(See Pub. Res. Code § 21151.)  The definition of “environment” is limited 

to the “physical conditions that exist within the area which will be 

affected.”  (See Pub. Res. Code § 21060.5.)  Similarly, “effects” (or 

“impacts,” which is a synonymous term for CEQA) can be both direct and 

primary effects caused by the project, and indirect or secondary effects 

caused by the project.  (Guidelines, § 15358.)  Regardless of whether the 

effects are primary or secondary, however, “[e]ffects analyzed under CEQA 

must be related to a physical change.”  (Guidelines, § 15358.)   

Section 15131 of the Guidelines describes the only circumstances 

under which economic or social information may be included in an 

agency’s environmental analysis.  Section 15131 makes clear that economic 

and social effects cannot themselves be considered “significant effects on 

the environment.”  Rather, economic and social effects may only be used, 

in the discretion of the agency, “to determine the significance of physical 
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changes.”  (Guidelines, § 15131(b), emphasis added.)  As Section 15131(b) 

states: 

Economic or social effects of a project may be 

used to determine the significance of physical 

changes caused by the project. For example, if 

the construction of a new freeway or rail line 

divides an existing community, the construction 

would be the physical change, but the social 

effect on the community would be the basis for 

determining that the effect would be significant. 

As an additional example, if the construction of 

a road and the resulting increase in noise in an 

area disturbed existing religious practices in the 

area, the disturbance of the religious practices 

could be used to determine that the construction 

and use of the road and the resulting noise 

would be significant effects on the environment. 

The religious practices would need to be 

analyzed only to the extent to show that the 

increase in traffic and noise would conflict with 

the religious practices.  

(See also Guidelines, § 15064(e) [similar description of scenarios where 

economic or social effects may be considered “to determine that a physical 

change shall be regarded as a significant effect on the environment.”].)  

Thus, economic or social effects may be considered by the agency to 

determine the significance of physical changes that either cause, or are 

caused by, those economic or social effects.  However, economic or social 

effects are not “environmental effects” themselves.  In addition, CEQA is 

explicit that to be considered at all, the economic or social effects must 

have a causal relationship to the physical effects:  “Evidence of economic 

and social impacts that do not contribute to or are not caused by physical 

changes in the environment is not substantial evidence that the project may 

have a significant effect on the environment.”  (Guidelines, § 15064(f)(6); 

see also Guidelines, § 15131(a) [“Economic or social effects of a project 
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shall not be treated as significant effects on the environment.”]; Anderson 

First Coalition v. City of Anderson (2005) 130 Cal.App.4th 1173 

[economic or social impacts of a shopping center which could result in 

urban decay are examples of indirect impacts that must be evaluated]; see 

also Preserve Poway v. City of Poway (2016) 245 Cal.App.4th 560, 576-82 

[noting that CEQA does not require analysis of impacts that are 

“psychological, social, and economic” rather than environmental.]; Friends 

of Davis v. City of Davis (2000) 83 Cal.App.4th 1004, 1018-20 [noting that 

“social and economic effects are not to be considered a significant 

environmental effect and need be considered only to the extent they are 

relevant to an anticipated physical change in the environment or, on the 

basis of substantial evidence, are reasonably likely to result in physical 

change to the environment.”].)   

b. The Trial Court Erred in Holding the District Must 

Evaluate Social Effects Not Caused by Physical 

Changes 

The trial court’s ruling on this subject misunderstands these 

requirements.  The court’s analysis began with the observation that the 

Middagh Project involves certain physical changes to the environment.  For 

example, the Middagh Project involves widening and rerouting sections of 

the trail, as well as contouring curves.  (4 CT 000733; AR 00017.)  Then, 

the trial court noted that the Middagh Project also involves a change-in-use 

component.  This component does not involve any physical changes.  

Instead, it solely involves opening up the trail to bicycle use (it was 

previously only open to hikers and equestrians).  (4 CT 000733.)  Finally, 

the court found that the change-in-use component combined with the 

physical changes to the trail (such as the grade reductions) had the potential 

to create a “likely increased risk of accidents” and a degradation of current 
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visitors’ experiences.  (4 CT 000733.)  The court found that these are 

“legitimate social concerns arising from the planned physical improvements 

and increased use of the Middagh Trail mandated by the project.  Thus, 

they require evaluation.”  (4 CT 000739.)   

The problem with this holding is that, if upheld, it represents a 

radical expansion of existing law.  It would require the District to consider 

the social effects caused by physical changes (e.g., grade reductions, curve 

contouring, etc.) and the social effects caused by non-physical changes 

(i.e., the change-in-use to allow bicyclists) in an environmental analysis 

under CEQA.  However, CEQA only allows an agency to consider social 

effects that are caused by, or the cause of, physical changes.  (E.g., 

Guidelines, § 15131(b).)  And even then, the social effects could only be 

“used to determine the significance of physical changes caused by the 

project.”  (See id. [citing as an example, “if the construction of a new 

freeway or rail line divides an existing community, the construction would 

be the physical change, but the social effect on the community would be the 

basis for determining that the effect would be significant.”].)  Here, the 

District did that.  Specifically, the analysis in the Consistency Memo 

reflects the District’s careful evaluation of whether the potential for 

accidents involving bicycles or displacement of user groups (i.e., the 

“social effects” identified in the trial court’s decision) could make the 

proposed physical changes “significant environmental effects” for CEQA 

purposes.  However, the District’s analysis showed that contrary to the trial 

court’s speculation, there was substantial evidence that the physical 

changes would actually reduce the risk of accidents, not increase them.  

Specifically, the Consistency Memo stated: 

To incorporate bicycles safely onto the trail 

with other user groups, the MCOSD is 
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proposing several reroutes to reduce linear 

grades and provide increased trail sinuosity to 

decrease bicycle speeds.  Three of the existing 

Bob Middagh trail segments exceed ten percent 

grade, which is undesirable for a number of 

reasons, including speed, accessibility, erosion, 

and safety.  In addition, the project includes 

rolling grade dips and armored drainages to 

improve trail drainage and protect waterways by 

reducing erosion.   

(AR 000017.)  And on the subject of whether the changes should be 

considered significant because they would result in increased use (and 

therefore displacement of existing users), the District found: 

The proposed project would not have significant 

impacts on public roads, as the purpose of the 

projects is to modify existing trails and reduce 

their environmental impacts, improve safety, 

and increase opportunities for mountain biking 

in the preserve.  Some increased use is likely 

because of the trail improvements and the 

change in use designation for the Bob 

Middagh Trail.  However, any increase in use 

is not likely to be significant because parking 

capacity in the adjacent neighborhood is 

limited and this trail network is not a 

destination that brings a significant number of 

visitors from outside the immediate 

community. 

(AR 000139, emphasis added.)  Thus, the District complied with CEQA’s 

requirement that it evaluate whether the “social effects” of the proposed 

physical changes would make those changes “significant environmental 

effects.”  It found that they would not.      

Applicable caselaw further supports this point.  For example, the 

trial court cited several cases that address the circumstances under which 

social effects may be considered, and none address social effects that were 

caused by non-physical changes.  The court’s decision in Preserve Poway 
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v. City of Poway (2016) 245 Cal.App.4th 560, 576-82 (“Preserve Poway”), 

is particularly instructive.  In that case, the court addressed a challenge to a 

city’s decision to adopt a mitigated negative declaration in connection with 

a proposal to replace a horse boarding facility with 12 single family homes.  

The trial court decided that an EIR was necessary because there was 

substantial evidence that the project’s elimination of the horse boarding 

facility may have a significant impact on Poway’s horse-friendly 

“community character.”  (Id. at p. 565.)  The court of appeal reversed.  It 

noted that the impacts to “community character” described in the record 

were social impacts, and that these impacts were based entirely on the loss 

of access to the horses at the facility, rather than any physical impacts 

caused by the project.  The court held that the city was therefore not 

obligated to consider these social effects under CEQA: 

Like the mortuary proposed to be closed down 

in [Cathay Mortuary v. San Francisco Planning 

Com. (1989) 207 Cal.App.3d 275], there may 

be a fair argument that the Stock Farm is 

integral to Poway’s character as the “City in the 

Country.”  And like the school closed down in 

[Citizen Action to Serve All Students v. 

Thornley (1990) 222 Cal.App.3d 748], there 

may be substantial evidence that closing the 

Stock Farm and building homes in its place may 

have devastating impacts on young people’s 

ability to engage in horse riding activities, 

especially those lacking the economic means of 

boarding their horses farther away from the 

Stock Farm.  However, as these cases hold, 

such impacts are psychological, social, and 

economic – not environmental. 

(Id. at p. 580.)  Similarly, in this case, Petitioner’s objection that the 

proposal to allow bicycles will impact their enjoyment of the trail is based 

solely on its members’ psychological concerns about sharing the trail with 
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bicyclists, not a physical impact.  In other words, like the complaints of 

community members in Preserve Poway that did not want to limit access to 

horses, Petitioner’s objection is purely social, and has no connection to 

environmental impact.  As a result, it is not relevant to CEQA. 

Other cases further support the District’s position.  In National Parks 

and Conservation Ass’n v. County of Riverside (1999) 71 Cal.App.4th 

1341, 1360-61 (“County of Riverside”), the Court observed that the EIR at 

issue found that a park visitor’s wilderness experience might be 

significantly impacted by the mere knowledge that a landfill was nearby 

(i.e., a physical change in the environment).  Notably, the court declined to 

grant the appellant’s request that the agency be ordered to create an 

additional “comprehensive visitor use and perception study” to gauge the 

subjective “social impacts” on all visitors.  (Id. at p. 1361.)  The court cited 

the Supreme Court’s guidance that “a project opponent or reviewing court 

can always imagine some additional study or analysis that provide helpful 

information,” but “it is not for them to design the EIR.”  (Id. at p. 1361, 

citing Laurel Heights Improvement Ass’n v. U.C. Regents (1988) 47 Cal.3d 

376, at p. 415.)  Then, it found that that the agency’s EIR “could reasonably 

draw conclusions about the significance” of subjective social impacts 

caused by the physical impacts of the project from the “general information 

and hard data” it had already collected and analyzed, and “no more was 

required.”  (County of Riverside, 71 Cal.App.4th at p. 1361.)   

Similarly, in Friends of Davis v. City of Davis (2000) 83 

Cal.App.4th 1004, 1018-20, the court rejected the plaintiff’s argument that 

the social and economic effects of a Borders bookstore could, in turn, cause 

physical changes in the environment as too speculative.  The court 

confirmed that “social and economic effects are not to be considered a 

significant environmental effect and need be considered only to the extent 
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they are relevant to an anticipated physical change in the environment or, 

on the basis of substantial evidence, are reasonably likely to result in 

physical change to the environment.”  (Id.)  As these cases illustrate, social 

effects not causally related to physical changes, such as the social effects 

stemming from bicycle use alone that Petitioner takes issue with, are not 

properly the subject of CEQA analysis.  

To be clear, like all public agencies, the District welcomes and 

appreciates public feedback on the full range of issues raised by a given 

project, including the non-environmental “social effects” of a proposed 

action on a group of citizens.  However, there are established channels for 

raising non-environmental “social” concerns to public entities making 

decisions on projects.  Not all considerations are governed by the CEQA 

process. 

4. The District Was Not Required to Evaluate All Proposals Under 

the RTMP 

Part of Petitioner’s petition to the trial court below was a petition for 

traditional mandate under Code of Civil Procedure Section 1085.  For this 

portion of the petition, Petitioner alleged that the District did not score 

certain competing proposals for the Alto Bowl according to the 

requirements of the RTMP.  The trial court agreed, in part, and found that 

the District abused its discretion to the extent it did not use the evaluation 

tool described in Step 3 of the RTMP process to “score” those project 

proposals that advocated a physical change to the area.  (4 CT 000734-35.)  

However, the trial court’s decision is not supported by substantial evidence, 

and should be reversed. 

A traditional writ of mandate under Code of Civil Procedure Section 

1085 is a method for compelling a public entity to perform a legal and 
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usually ministerial duty.  (Kreeft v. City of Oakland (1998) 68 Cal.App.4th 

46, 53.)  The trial court reviews an administrative action pursuant to Code 

of Civil Procedure Section 1085 to determine whether the agency’s action 

was arbitrary, capricious, or entirely lacking in evidentiary support, 

contrary to established public policy, unlawful, procedurally unfair, or 

whether the agency failed to follow the procedure and give the notices the 

law requires.  (Kreeft, supra, at p. 53.) “In determining whether an agency 

has abused its discretion, the court may not substitute its judgment for that 

of the agency, and if reasonable minds may disagree as to the wisdom of 

the agency’s action, its determination must be upheld.  [Citation.]’ ”  

(Helena F. v. West Contra Costa Unified School Dist. (1996) 49 

Cal.App.4th 1793, 1799.) 

In reviewing a trial court’s judgment on a petition for writ of 

ordinary mandate, a reviewing court applies the substantial evidence test to 

the trial court’s factual findings.  (Kreeft v. City of Oakland (1998) 68 

Cal.App.4th 46, 53.)  As a result, the trial court’s decision that the District 

abused its discretion can only be upheld if supported by substantial 

evidence.  (See Clark v. City of Hermosa Beach (1996) 48 Cal.App.4th 

1152, 1169-1170.)  Here, the trial court’s decision was not supported by 

substantial evidence for several reasons. 

As an initial matter, the trial court misinterpreted the RTMP’s 

procedural requirements regarding the screening and evaluation of project 

proposals.  The RTMP does not require that the District score every single 

proposal it receives.  To the contrary, in the six-step RTMP process, “Steps 

2 and 3 involve the progressive screening and evaluation of road and trail 

project proposals by Marin County Parks staff.”  (AR 003155.)  Step 2, 

specifically, “involves an initial screening of all submitted potential road 

and trail management projects to filter out those projects that would be 
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inconsistent in their design, location, or any other factor with adopted 

MCOSD policies and goals, including the specific goals and policies 

adopted as part of [the RTMP].”  (AR 003155.)  Only those projects that 

successfully emerge from Step 2 may be scored using the Evaluation Tool 

discussed in Step 3.  (AR 003155-56.) 

Thus, the RTMP specifically provides that the District need not 

score all projects, or even all projects that propose some “physical change.”  

Instead, the District is only obligated under the RTMP to score those 

projects that it has previously determined are consistent with adopted 

District policies and goals, including the goals and policies of the RTMP.  

The trial court’s holding that the District abused its discretion by not 

scoring all proposals that involved some “physical change” should be 

reversed on this basis alone.   

Moreover, the trial court specifically identified only a single 

proposal– the “Orth/Meadowcrest Homeowners’ proposal” (4 CT 000734-

35; AR 003223-28 [proposal]) – as a proposal that the District should have 

scored.  However, substantial evidence shows that this proposal was not 

consistent with adopted District policies and goals, including those of the 

RTMP.  The Orth/Meadowcrest proposal called for “horse friendly steps” 

to be “installed on sections of the 240 ft. elevation change on the pipeline 

segment.”  (AR 003223.)  However, the installation of steps would make 

trail access difficult for persons with disabilities.  As a result, this proposal 

is inconsistent with several of the District’s policies and goals, including 

Countywide Plan policies TRL-2.5 (“Design and develop trails and trail 

programs to enhance accessibility by persons with disabilities” 

(AR003142)) and TRL-2.h (“Review existing access opportunities for 

persons with disabilities.  Identify and pursue new opportunities.”).  It is 

also inconsistent with the RTMP’s goal of accommodating high levels of 
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visitor use providing “varied uses and experiences,” including explicitly 

bicycle use, in Impacted Areas such as the Alto Bowl.  (AR 003135 [listing 

goals for Impacted Areas].)  Moreover, the trial court did not accord the 

District’s decision not to score this proposal any deference; instead, it 

simply “substituted its own judgment” wholesale.  This was not proper.  

(See Helena F. v. West Contra Costa Unified School Dist. (1996) 49 

Cal.App.4th 1793, 1799.)   

In summary, there is not substantial evidence supporting the trial 

court’s decision that the District abused its discretion by not scoring all 

proposals that involved physical changes to the site.   

VII. CONCLUSION 

For the foregoing reasons, the District submits that the trial court’s 

decision should be reversed and vacated, and that the trial court should be 

ordered to enter judgment in favor of the District on Petitioner’s writ 

petition.   
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