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29 Valley View Road 

Orinda, CA 94563-1432 

June 26, 2019 

 

Via email 

Senate Committee on Governance and Finance 

Sacramento, CA 

 

Re:  Oppose AB 1487 

 

Dear Chair and Committee Members:  

 

This letter is a revised version of a letter previously submitted.  The 

principal change is a clarification of Point II.   

 

Please refer this bill to the Office of Legislative Counsel for an opinion as to 

whether it is constitutional.  For the reasons stated below, I believe that it is 

not constitutional. 

 

Summary:   

 

I.  AB 1487 violates Article IV, Section 16 of the California Constitution 

because any shortage of funding for affordable housing is not unique to the 

San Francisco Bay Area, and because the housing crisis is no more acute in 

the Bay Area than in certain other areas in the State.  The bill’s assertions to 

the contrary, in its attempt to justify its lack of statewide effect, is not 

supported by the facts. 

 

II.  AB 1487 violates Article XI, section 11, subdivision (a), of the 

California Constitution, which provides that the Legislature may not 

delegate power to levy taxes to a “private person or body.”  AB 1487 would 

create a new state agency, the Housing Authority of the Bay Area 

(“HABA”).  The delegation of the taxing power to HABA (or to the 

Metropolitan Transportation Commission (“MTC”), which could assume the 

powers and obligations of HABA) violates this provision of our 

Constitution, because each is a “private person or body” – neither would be 

composed entirely of elected officials.  AB 1487 would allow “taxation 

without representation.” 



-2- 

 

III.  Any tax imposed by HABA or MTC would only apply in counties 

whose electorate approved the tax. 

   

Discussion 

 

I.  AB 1487 violates Article IV, section 16, of the California Constitution 

 

AB 1487 violates Article IV, Section 16:  

 

(a) All laws of a general nature have uniform operation. 

(b) A local or special statute is invalid in any case if a general 

statute can be made applicable. 

AB487 is invalid under section “(b).”  

 

AB 1487 recognizes that it needs to justify its lack of statewide application.  

Thus, its Section 2 states, “The Legislature finds and declares that a special 

statute is necessary and that a general statute cannot be made applicable 

within the meaning of Section 16 of Article IV of the California Constitution 

because of the uniquely severe shortage of available funding and resources 

for the development and preservation of affordable housing and the 

particularly acute nature of the housing crisis within the nine counties of the 

San Francisco Bay area region.” 

 

The California Court of Appeal explained the legal rules in a case upholding 

special legislation to address the bankruptcy of Orange County:  

 

In determining whether a general statute can be made 

applicable, the issue is not whether the Legislature could 

conceivably enact a similar statute affecting every locality. 

Rather, it is whether there is a rational relationship between the 

purpose of the enactment . . . and the singling out of [a single] . 

. . county affected by the statute.  The Legislature's 

determination that this rational relationship exists is entitled to 

great weight and will not be reversed unless the determination 

is arbitrary and without any conceivable factual or legal basis. 

(Citation omitted].) 
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Plainly, the bankruptcy of Orange County was unique, justifying special 

legislation.   

 

By contrast, a law limiting the number of notaries public in only in San 

Francisco County was held to be unconstitutional under this provision 

(numbered, at the time, as art. IV, Section 25).  (Hollman v. Warren (1948) 

88 Cal. App. 4th 298.)  Similarly, a section of the Elections  Code declaring 

that "The county committee in any city and county [which can only be San 

Francisco, it being the only city and county in the state] may increase its 

membership by a majority vote of the committee," was held to be invalid as 

local and special legislation, there being no rational basis for the provision 

that in such county an unspecified additional number, above the number 

fixed as in other counties by assembly districts, may be appointed by the 

committee. (Stout v. Democratic County Central Com. (1952) 40 Cal. 2d 

91.) 

 

Applying these principles leads to the conclusion that AB 1487 violates 

Article IV, section 16, of the California Constitution, for two reasons.  First, 

there is no rational relationship between singling out nine counties in the San 

Francisco Bay Area compared to other portions of the state, in terms of 

funding for affordable housing or the acuteness of the housing crisis.   

This is confirmed by the staff report on AB 1487, dated May 6, 2019, 

submitted to the Assembly Appropriations Committee, which stated that Bay 

Area housing prices are merely “among the highest in the state” and thus the 

issue is not unique. 

   

Why were only these nine counties selected?  Tracy and Stockton, in San 

Joaquin County, are part of the San Francisco Bay Area.  They are home to a 

large number of folks who commute to SF or Oakland or Alameda and Santa 

Clara Counties, as is shown by the daily traffic jams over the Altamont Pass 

and by ridership on the ACE commuter express. 

 

The fact that the housing crisis is statewide, and not unique to the San 

Francisco Bay Area, is confirmed by SB 50, a bill co-authored by the author 

of AB 1487, which describes the housing crisis as statewide.  

 

In short, there is nothing “unique” about the Bay Area’s housing crisis.  It 

plagues most, if not all, of California, and is certainly as acute in Los 

Angeles as it is in San Francisco.  There is no rational basis for singling out 

nine counties in the greater Bay Area. 
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Second, there is no rational basis for treating all of the nine counties in the 

Bay Area equally. The scope and nature of the problem, the existing supply 

and demand, the distribution of renters compared to owners, are different in 

each county.   

 

For these reasons, AB 1487 violates Article IV, section 16, of the California 

Constitution 

 

II.  AB 1487 violates Article XI, section 11, of the California Constitution 

 

AB 1487 violates Article XI, section 11, subdivision (a), of the California 

Constitution, which provides, “The Legislature may not delegate to a private 

person or body power to make, control, appropriate, supervise, or interfere 

with county or municipal corporation improvements, money, or property, or 

to levy taxes or assessments, or perform municipal functions.”  (Emphasis 

added.)   

 

In Howard Jarvis Taxpayers’ Assn v. Fresno Metropolitan Projects 

Authority (1995) 40 Cal. App. 4th 1359, a statute passed by the Legislature, 

Gov. Code, § 68059.7, allowed the Fresno Metropolitan Projects Authority 

to impose a tax, and provided that the Authority shall be authorized to levy 

and collect the tax. The Authority was held to be a “private person or body” 

because some of the members of the Authority were not publicly-elected 

officials.   

 

AB 1487 provides that the board of new agency it creates, HABA, “shall 

consist of commissioners of the Metropolitan Transportation Commission 

and members of the Association of Bay Area Governments Executive 

Board.”  (Section 64511(a)(1).)  As with the Fresno Metropolitan Projects 

Authority, some of the commissioners of the Metropolitan Transportation 

Commission are not elected officials.  AB 1487 allows the MTC to exercise 

the powers of, and assume the duties of, HABA.  There is no requirement 

that all of the board members of HABA be elected officials.  As such, it is a 

“private person or body.” 

 

In Fresno Metropolitan Projects Authority, the court ruled that the statute 

was unconstitutional, because the power to tax cannot be delegated to a 

“private person or body.”  The same constitutional flaw is fatal to AB 1487.  

Notably, the court in Fresno Metropolitan Projects Authority also concluded 
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that it made no difference that the tax had been approved by the voters.  It 

was “taxation without representation.”   

 

Similarly, in County of Sonoma v. Superior Court (2009) 173 Cal. App. 4th 

322, the court ruled that a state law requiring Sonoma County to submit 

disputes over employee compensation to arbitration, in which arbitrator 

would determine compensation, violated state constitutional provision 

giving county authority to establish such compensation.  The constitutional 

power vested in the county could not be required to be delegated to a 

“private person or body” – an arbitrator. 

 

The American Revolution was fought in part over the principle of "no 

taxation without representation."  AB 1487 violates this principle because 

neither HABA nor MTC is composed entirely of elected officials.   

 

III.  Under AB 1487, any tax would require voter approval in each county 

whose residents would be taxed 

 

HABA would have the power to “Raise and allocate new revenue by placing 

on the ballot in all or a subset of the nine counties in the San Francisco Bay 

area various funding measures….”  (Section 64600(a)(1).)  MTC could 

assume the powers of HABA. These funding measures would be placed on 

the ballot by the Board of Supervisors in all counties or in a subset as 

specified by HABA.  AB 1487 states that a measure submitted to the voters 

shall be in accordance with Article XIII C.     

 

Article XIII C of the California Constitution would require voter approval in 

each county whose residents would be taxed.  Section 2(b) of Article XIII C 

provides in part, “No local government may impose, extend, or increase 

any general tax unless and until that tax is submitted to the electorate and 

approved by a majority vote.”  (Emphasis added.)  Section 2(d) provides, 

“No local government may impose, extend, or increase any special tax 

unless and until that tax is submitted to the electorate and approved by a 

two-thirds vote. A special tax shall not be deemed to have been increased if 

it is imposed at a rate not higher than the maximum rate so approved.”  

(Emphasis added.) 

 

Regardless of whether AB 1487 is viewed as a general or a special tax, any 

tax proposed pursuant to its provisions would have to be approved by the 

“electorate” in each county to which its Board of Supervisors submitted the 



-6- 

 

tax measure specified by HABA, in order for the residents of such county to 

be subject to the tax.   

 

The situation regarding recent Proposition RR, submitted by the BART 

District, is distinguishable.  Proposition RR was deemed approved by the 

voters based on the overall combined votes in San Francisco, Alameda, and 

Contra Costa counties, even though it did not obtain the necessary number of 

votes in Contra Costa County.  This result was never tested in the courts, but 

may not have violated Article XIII C because it was submitted by the 

BARTD pursuant to the BARTD‘s power to levy taxes.  As such, the 

BARTD qualified as a “local government” under Article XIII C and its 

“electorate” was the entire BARTD.  Also, the creation of the BARTD 

required a separate vote in each county that chose to join the BARTD.   

 

The situation regarding recent Regional Measure 3 is likewise 

distinguishable.  That measure was deemed approved, like Proposition RR, 

by the overall votes in San Francisco, Alameda, and Contra Costa counties, 

even though it did not obtain the necessary number of votes in Contra Costa 

County.  Regional Measure 3 was tested in Superior Court, which ruled that 

it was not a tax but instead a fee for entry onto a bridge, and therefore 

Article XIII C did not apply.  The ruling was not appealed to a higher court.  

Inasmuch as it was held not to be a tax, it is distinguishable from the tax 

provisions of AB 1487.   

 

Conclusion 

 

AB 1487 violates the California Constitution.  It should be referred to the 

Office of Legislative Counsel for analysis of this issue.  The OLC should 

also be asked whether the tax could only be imposed in those counties where 

the funding measure obtains the requisite majority. 

 

Respectfully submitted, 

 

/s/ Nicholas B. Waranoff 

 

Nicholas B. Waranoff 

 


