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29 Valley View Road 

Orinda, CA 94563-1432 

June 27, 2019 

 

 

Hon. David Chiu 

Chair, Assembly Committee on Housing and Community Development 

Sacramento, CA 

 

Re:  oppose SB 592 

 

Dear Chair and Committee Members: 

 

I write to request that SB 592 be referred to the Office of Legislative 

Counsel for a determination whether my constitutional objections to this bill 

are valid.   

 

For the reasons that follow, SB 592 it is unconstitutionally vague and denies 

procedural due process.   

 

SB 592 is unconstitutionally vague because it requires that, if a local 

government imposes conditions on a “housing development project” (which 

is broadly defined), it must make findings about whether the conditions will 

cause the project to be “infeasible” and about whether the conditions will 

cause a “substantial impairment” of the “economic viability” of the project.  

These terms have no ascertainable meaning.   

 

SB 592 denies procedural due process because it requires that, if a local 

government imposes conditions on a “housing development project,” the 

local government must make certain findings, supported by a preponderance 

of the evidence in the record.  The constitutional due process infirmity is that 

the local governments do not have, and are not provided, the tools needed to 

obtain the necessary evidence to be able to determine, for example, whether 

the conditions will cause a project to be “infeasible” or whether the 

conditions will cause a “substantial impairment” of the project’s “economic 

viability.” Furthermore, the very short time frame to develop the evidence is 

plainly insufficient.  These problems are all the more significant because the 

penalties if a local government makes an incorrect decision are severe, 

including substantial fines. 
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Summary of Provisions  

 

SB 592 would add section 65589.5 to the Government Code.  Subdivision 

“(a)” thereof contains findings. 

 

A “housing development project” includes a residential project, a mixed use 

project that is at least two-third residential, an ADU, or a bedroom addition.  

(Subd. (h)(2).) 

 

Subdivision “(b)” provides: 

 

(b) It is the policy of the state that a local government not reject 

or make infeasible housing development projects, including 

emergency shelters, that contribute to meeting the need 

determined pursuant to this article without a thorough analysis 

of the economic, social, and environmental effects of the action 

and without complying with subdivision (d).  (Emphasis 

added.) 

Subdivision “(d)” provides that such a project shall not be denied, nor shall 

conditions be imposed that make it “infeasible for development for the use 

of very low, low-, or moderate-income households, or an emergency shelter, 

including through the use of design review standards, unless [the local 

government] makes [specified] written findings, based upon a 

preponderance of the evidence in the record….”  (Emphasis added.) 

 

Subdivision “(h)” provides: 
 

(h) The following definitions apply for the purposes of this 

section: 

(1) “Feasible” means capable of being accomplished in a 

successful manner within a reasonable period of time, 

taking into account economic, environmental, social, and 

technological factors. 

  … 

(6) “Conditions that have the same effect or impact on the 

ability of the housing development project to provide housing” 

shall include, but are not limited to, each of the following: 

… 
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(B) The substantial impairment of the housing 

development project’s economic viability. 

 

Discussion of Legal Issues 

 

I.  SB 592 Contains Impermissibly Vague Standards 

 

SB 592 violates due process, protected under the California and Federal 

constitutions, because it is too vague. As explained in Nisei Farmers League 

v. Labor & Workforce Development Agency (2019) 30 Cal. App. 5th 997: 
 

To satisfy due process, a statute must be sufficiently clear to 

provide adequate notice of the prohibited or required conduct 

referred to therein. (In re Sheena K. (2007) 40 Cal.4th 875, 890 

[a statute must be sufficiently clear to give “fair warning” or 

“‘adequate notice to those who must observe its strictures’”].) 

SB 592 does not provide adequate notice of the standard by which the 

findings that the local government must make, will be judged.  In particular, 

“feasible” is not defined, nor is “impairment,” nor is “economic viability.”  

For example, how much profit is needed to make a project “feasible” and 

economically viable?  How is the profit computed?   

 

SB 592 is therefore unconstitutionally vague. 
 

II.  SB 592 Denies Procedural Due Process 

 

SB 592 denies procedural due process, protected under the California and 

Federal constitutions.  “The term ‘due process of law’ asserts a fundamental 

principle of justice which is not subject to any precise definition but deals 

essentially with the denial of fundamental fairness, shocking to the universal 

sense of justice.” (Gray v. Whitmore (1971) 17 Cal. App. 3d 1, 20.)  

“Adequate discovery is indispensable” for a fair proceeding.  (Fitz v. NCR 

Corp. (2004) 118 Cal. App. 4th 702.)  This is especially true where the 

opposing party controls the relevant evidence.  (Mercuro v. Superior Court 

(2002) 96 Cal.App.4th 167, 183; Kinney v. United HealthCare Services, Inc. 

(1999) 70 Cal.App.4th 1322, 1332.) 

 

SB 592 denies procedural due process for several reasons.   
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First, it imposes upon the local government the requirement that it make 

findings, supported by evidence, as to which it has the burden of proof 

(subd. “(i)”), but does not provide the local government with the tools to 

discover and obtain that evidence.  The evidence to show whether conditions 

will make a project not “feasible” or will cause a “substantial impairment” 

of the project’s “economic viability” will likely be confidential financial 

documents in the control of the applicant.  The local government has no way 

to discover and obtain this evidence, which is necessary to meet its burden 

of proof.  There is no requirement that the project applicant supply the 

necessary information.  If the findings are not supported by a preponderance 

of evidence in the record, the applicant, or a prospective resident, or a 

housing organization can bring an action to overturn the decision.  (Subd. 

(k)(1)(A).) 

 

Second, SB 592 imposes too short of a time limit.  It requires the local 

government to provide a written explanation within 30 or 60 days, 

depending upon the size of the proposed project.  (Subd. (j)(2).)  Local 

governments may need to locate and engage experts in real estate 

development, and those experts will need time to analyze the information 

and form an opinion as to feasibility and economic viability.  The time limits 

are grossly inadequate to develop the evidence needed to make the findings 

required. 

 

Third, procedural due process requirements are especially important because 

fines can be imposed “in a minimum amount of ten thousand dollars 

($10,000) per housing unit in the housing development project.”  (Subd. 

(k)(1)(B).)  In the event of a finding of “bad faith,” the fine may be 

multiplied by “five.”  (Subd. (l).)  These are in addition to “compensatory 

damages” and attorney’s fees.  (Subd. (k)(1)(A).) 

 

Conclusion 

 

SB 592 impermissibly denies the constitutionally protected right to due 

process of law.  It is too vague, and denies procedural due process.  An 

opinion on this issue should be obtained from the Office of Legislative 

Counsel. 

 

Respectfully submitted, 

/s/ Nicholas B. Waranoff 

Nicholas B. Waranoff 


