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I. INTRODUCTION 

Petitioner Community Venture Partners alleges that Respondent Marin County Open Space 
District's 2016 approval of the project to improve, repair and, most crucially, to open up the Bob 
Middagh Trail in the Alto Bowl Open Space Preserve to bike riders as an off-road connector to 
other natural areas west of Alto Bowl, created a potentially significant "conflict impact" with the 
existing trail users - pedestrians and equestrians. Petitioner alleges that the adverse 
environmental and safety impacts created by the addition of the cyclists should have been 
assessed pursuant to the procedures contained in the California Environmental Quality Act 
(CEQA) (Pub. Res. Code§ 21000 et seq.) before the District approved the change-in-use to 
allow mountain biking. (14 C.C.R. §§l5064(e); 15131.) (MPAp. 19.)(12 ARp. 17, 19. 

Petitioner also argues that the District's approval of this change-in-use, adopted pursuant to the 
District's 2014 Road and Trail Management Plan, "will cause physical changes to the 
environment that will affect the safety, noise, wildlife viewing, aesthetics, recreational and 
cultural values of existing users" (Reply p. 8), and that the District did not assess the potential 
significance of these impacts, nor did it consider alternatives and mitigation measures, prior to 
granting its approval of the project, in violation of CEQA. 

Petitioner further contends that Respondent could not come into compliance with CEQA when it 
issued a second/final approval of the project on May 11, 2017 by asserting that this project was 
"tiered" to the earlier programmatic 2014 Trail Plan Environmental Impact Report (TPEIR) 
which analyzed the potential environmental effects of the Trail Plan, since the TPEIR never 
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analyzed the specific possibility that bikers would be allowed to use the Middagh Trail, nor did 
that program TPEIR discuss any actions Respondent would take to avoid the social impacts to 
the historic users of this trail - walkers, hikers and equestrians. 

Petitioner additionally challenges the District's decision to consider as environmentally 
beneficial, only those projects which added bikers to the Middagh Trail, alleging the District 
violated its own procedures under the Trail Plan requiring it to rank project proposals based on a 
comparison of their environmental benefits, when the District did not score the project 
opponents' proposals to improve the trail without adding bicycles. 

Lastly, Petitioner claims the District refused to provide documents relating to its November 26, 
2016 decision to approve the Middagh Trail project in violation of the Public Records Act. 
(Govt. Code§ 6253-6259.) 

Petitioner seeks a writ of mandate under California Code Civ. Proc. § 1085 and Pub. Res. Code § 
21168.5, directing the District to set aside its approval until it has complied with CEQA, and to 
disclose the documents withheld allegedly in violation of the Public Records Act. This last claim 
has since been abandoned. 1 

II. FACTS 

A. 2014 Road and Trail Management Plan/Programmatic EIR 

On December 16, 2014 the District's Board of Directors approved the Road and Trail 
Management Plan. (Trail Plan) The Trail Plan applies across all of the County's 34 open space 
preserves, and governs the District's plans and activities from long-range goals to day-to-day 
work tasks. (12 AR p. 16; 58 AR p. 1588) It is described as a "science-based comprehensive 
management plan to guide the MCOSD in the: 1) establishment and maintenance of a sustainable 
system of roads and trails; 2) reduction of environmental impacts from roads and trails on natural 
resources, and 3) improvements to visitor experience and safety." (4 AR p. 2 - Notice of 
Determination.) The Trail Plan is intended to inform the District's management, maintenance, 
restoration and construction activities for 15 years. (67 AR p. 58 AR p. 1575) 

The Trail Plan consists of the following provisions: 1) a process to designate the road and trail 
system to be managed and maintained; 2) an evaluation tool to direct the establishment of the 
road and trail system and to prioritize future road and trail management and construction actions; 
3) a description of other road and trail use and management policies, construction standards, and 
best management practices (BMP), and 4) a description of open space areas for the protection of 
resources. (64 AR p. 2208 -final EIR) 

Certain "Guiding Principles" inform the District's decision about which trails should be included 
in the trail system: 1) - the system shall provide a fair, desirable, and appropriate range of 
recreation opportunities for visitors; 2) - the impacts to the natural environment will be avoided 
or mitigated to acceptable levels under CEQA and other laws; 3)- safety will be maintained and 

1 Petitioner has since withdrawn the first cause of action of action alleging violation of the Public 
Records Act. (MPA p. 1, n. 1.) 
Page 2 of20 
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conflicts between users will be minimized; 4) - construction, maintenance, and enforcement 
activities will be financially feasible; 5) - actions to designate and manage the trail system will 
be taken through a transparent and collaborative decision-making process; and 6) - management 
actions will encourage respect for private property, and adjacent property owners and land uses. 
(62 ARp. 3136.) 

The Trail Plan's implementing policies are designed to prioritize natural resource protection by 
limiting "visitor uses to achieve visitor safety, harmony of users, and protection of natural 
resources within acceptable limits." These implementing policies include: expanding the 
Countywide trail system; establishing regional trail connections; reducing road, trail and visitor 
impact to resources as measured from the November 2011 baseline; providing access to users 
with disabilities; and planning and maintaining trails to protect the safety of trail users. ( 67 AR 
p. 3140.) 

To enhance user safety and to reduce conflicts between trail visitors, the Trail Plan is authorized 
to bar certain uses: 

The MCOSD may prohibit certain trail uses or apply increased trail use 
restrictions within certain areas to enhance safety, minimize conflicts between 
trail users, and protect natural resources. Examples of areas where this policy may 
apply include, but are not limited to, those proximate to stables and those 
traditionally heavily traveled by equestrians, and in Sensitive Resource Areas. 

(Trail Plan -Policy SW.16, 67 AR p. 3145.) 

The Trail Plan includes a policy to prevent displacement of existing trail users: 

The MCOSD will strive to prevent displacement of equestrians and pedestrians 
when accommodating trail access and trail connections for mountain bikers. 
When considering the designation of existing trails as single-use or priority-use, 
the MCOSD will take care to maintain connectivity between destinations for user 
groups historically using those trails. 

(TrailPlanPolicy-SW.17,67 ARp. 3145.) 

Because the adoption and implementation of the goals, policies and activities described in the 
Trail Plan may have a significant effect on the environment, the Plan is considered a "project" 
which triggers CEQA review. Accordingly, the District prepared a programmatic EIR that 
analyzed the potential environmental impacts of the Plan. (Pub. Res. Code§ 21065; 14 C.C.R. § 
15121, hereafter Guidelines § __ . ) 

As recognized by the program Trail Plan EIR (TPEIR), the "project" under review was the Trail 
Plan itself. (64 AR p. 2208.) The TPEIR found that implementation of the new policies, 
standards and methodologies contained in the Trail Plan, together with the application of Best 
Management Practices (BMPs ), permitting requirements, the District's monitoring programs, and 

Page 3 of20 
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compliance with existing state, federal and county environmental requirements, the Trail Plan at 
the program level, would have no significant environmental impacts, and that no mitigation 
measures were required. 

The Board of Directors certified the TPEIR as being in compliance with CEQA, also on 
December 16, 2014. 

B. Bob Middagh Trail and Gasline Trail Improvement Project 

The Trail Plan establishes a process in which members of the public can submit proposals for 
projects that will advance the goals of the Plan. (8 AR p. 5.) It is through these public 
suggestions that the Middagh Trail and Gasline Trail Improvement project was proposed. 

The Middagh Trail is located in the hills between Mill Valley and Corte Madera, in a larger area 
very popular with mountain bikers. For the most part, the Middagh Trail is a narrow, single
track trail, no more than three-feet wide at most places. It has lawfully been used for decades by 
persons walking, hiking or riding horses. Mountain bikers had also used this trail, (although that 
was not a permitted use until the challenged approval at issue here) which use has purportedly 
created trail conflicts and safety issues with the hikers and equestrians. 

On March 22, 2015, the District hosted a community workshop in Mill Valley to entertain 
proposals to create new trails, decommissioning trails, or changes to existing trails in the Alto 
Bowl Open Space Preserve. Among the proposals was the plan offered by the Marin County 
Bike Coalition (MCBC) to open the Middagh Trail to mountain bike use, along with making 
improvements to stream crossings, increasing sightlines, and installing contour curves to act as 
speed control features. (67 AR p. 3229-3237.) 

Other members of the public advocated either "No Project" proposals to keep the trail in its 
current state and closed to bikers, or voted to make the proposed stability and safety 
improvements to the trail, while also excluding bicycles. Many of these commenters noted that 
current alternatives to the Middagh Trail already exist to connect bike riders from the Alto Bowl 
Open Space Preserve and the Horse Hill Trail in the east, to the Camino Alto Open Space 
Preserve and other Mt. Tamalpais trails in the west, without the need to use the Middagh Trail as 
a connector. 

Many resident and trail visitors opposing the change-in-use reported suffering injuries or near 
misses from encounters with the faster moving and sometimes aggressive bike riders, on the 
Middagh Trail and other trails in Marin County. They also complained that the addition of 
cyclists to the more relaxed, slower-paced users would disturb the tranquility they sought in using 
the trail. Opponents also complained that bikes rushing on the trail would cause the dislocation 
of wildlife, and that physical damage from bikers jumping and digging gullies in the treads will 
lead to increased erosion and sedimentation into the surrounding watershed. They further 
complained that bike use would result in dislocation of current users who are either afraid to use 
the trail because of the increased risk of injmy from speeding bikes, or do not want the 
peacefulness of their walks/horse riding to be disturbed by the louder, fast-moving cyclists. 

Page 4 of20 
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(E.g., 77 ARp. 3247-3253; 82 ARp. 3280-3281 85 ARp. 3286-3288; 86 ARp. 3289; 89 ARp. 
3293-3294.) 

On September 22, 2015, the Friends of Marin Open Space submitted a petition containing 1,088 
signatures and comments opposing the change-in-use that would allow bikes on the Middagh 
Trail. (252 AR p. 4729-4840.) 

On or about November 10, 2015, the District released a list of the proposed projects and scored 
them based on the Trail Plan's formula as to which proposals would best achieve the greatest 
reduction in environmental impacts. (91 AR p. 3296-3297.) MCBC's proposal to improve and 
open the Middagh Trail for bike use was ranked third highest according to this scale. The 
opponents' competing proposals - to improve the trail but to exclude bikes on the trail-, were 
not ranked or considered by the District because the District determined that these 
recommendations contained "no scoreable proposals" by which environmental benefits could be 
quantified. (9 AR p. 3296-3297.) The District explained: 

(Ibid.) 

[T]hey simply could not be evaluated in their current format using the RTMP 
criteria and process. In some cases, the proposal did not include sufficient detail to 
be scored using the criteria based tool. In other cases, none of the activities 
proposed are such that they would ever produce measurable changes to the 
evaluation criteria, regardless of the level of detail provided (please see RTMP 
pages 5.2-5.3 for a detailed description of RTMP project types). 

C. August 25, 2016 Community Workshop 

On August 25, 2016 the District hosted a community workshop in Mill Valley to introduce its 
decision to adopt MCBC's proposed project to improve and change the use for the Middagh 
Trail, as well as the separate proposal to improve the Gasline Trail, and to discuss 
recommendations for implementation of these proposals. (97 AR p. 3309-3323.) The District 
presented the results of the feasibility study it commissioned to review MCBC's change-in-use 
proposal, which study identified the Pros and Cons for three options for implementing this 
proposal. (97 AR p. 3365.) The preferred option, and the one ultimately approved by the 
District, called for upgrading the trails to reduce erosion and sediment impacts; realigning 
existing steep sections to reduce the grade to enhance visitor safety and to improve accessibility 
by elderly persons and persons in wheelchairs; replacing failing culverts; removing brush to 
improve sightlines; and installing rolling grade dips, contoured curves and armored drainages to 
both improve trail sustainability and to act as speed controls for bikers. (97 AR p. 3365.) 

The District discussed three alternate proposals for the Gasline Trail portion of the project. 
These alternatives included: a) - rebuilding the trail in its current location using switchbacks; b) -
building the trail in its current location using stairs; and c) - decommissioning the existing trail 
and building new trail alignment designed with a comfortable walking grade of less than 10% 
which would improve trail stability and allow access to persons with physical limitations. No 

Page 5 of20 
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alternative recommended adding bikers to the existing dual use for equestrians and pedestrians. 
(8 AR p. 004; 97 AR p. 3332.) The presentation evaluated alternative "c" as the preferred choice 
on numerous metrics. 97 AR p. 3350.) 

As discussed in more detail below, it appears that by the time of this meeting in August 2016 or 
soon thereafter, the District decided to approve, and did approve, the MCBC's proposal to allow 
bike use on the Middagh Trail. The District deferred its decision as to the details of specific 
improvements until after the comment period expired. (98 AR p. 368; 581 AR p. 5956-5961; 
288 AR p. 4931 [at the meeting Carl Somers said the District supports opening the trail to 
bikes].) 

A 30-day public comment period was provided. The comment period closed on September 24, 
2016. The District received responses from over 400 individuals, including many of the same 
individuals and groups who had earlier submitted proposals favoring or opposing MCBC's 
proposal. (8 AR p. 5) 

Other local resident groups and individuals opposed the addition of bikes to the Middagh Trail, 
advocating either for "No Project", or recommending trail improvements without any change in 
use to allow bikes. (See 71 AR p. 3223, 3225; 75 AR p. 3240-3243; 76 AR p. 3244-3246; 77 
AR p. 3247-3253; 81 AR p. 3277-3279; 85 AR p. 3286-3288; 91 AR p. 3296.) These opponents 
wrote of the increased risk to their safety and to the disturbance of their tranquility while casually 
walking or riding horses on the trail that sharing the narrow trail would cause. Opponents 
submitted official reports of injuries and altercations between hikers/equestrians and mountain 
bike riders as well as descriptions of their personal experiences of barely avoiding being hit by 
cyclists speeding down this narrow trail around blind curves, (where bike use is illegal), and also 
observing the rutted condition of the trail caused by the bikes. (285 AR p. 4298, 371 AR p. 
5067, 500 ARp. 5220, 502 AR p. 5222-5224 _.) 

As approved, the Middagh Trail project would consist of rerouting of 1,952 feet of new trail, 
decommissioning 938 feet of existing trail, installing four slopped climbing turns, installing rock 
retaining walls, and replacing two failing culverts. At completion of the project, the Middagh 
Trail would be 3,461 feet long, approximately five feet wide, with reverse grade dips placed 
approximately every 80 feet with a five to ten percent grade and a two percent outslope. (8 AR p. 
04.) 

In a memorandum to the Marin County Board of Supervisors on November 22, 2016 informing 
them of the status of the Middagh Trail project, Carl Somers, Chief of Planning and Acquisition 
for the District, attached an undated summary on the Middagh Trail project - "Update Regarding 
Pending Proposed Projects in the Alto Bowl Open Space Preserve." (581 ARp. 5956-5961.) It 
is not clear exactly when this memorandum was prepared. In that memorandum, the District 
reported on the results of the feasibility study commissioned by the District to review and 
comment on the proposal to change use to allow biking, and presented its conclusions that the 
proposed project is consistent with the goals and standards contained in the Trail Plan: 
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Use of this trail for bikes would provide an important non-paved biking route 
connector to Camino Alto OPS and points west, and increase bike safety by 
reducing the need to travel on a large pmiion of the street, Camino Alto Road; 

The improvements, e.g., widening the trail, reducing the grade, constructing 
reroutes, installing textured rolling dips and armored drainages, would improve 
visitor experience and make the trail easier to use for equestrians, children and 
persons with disabilities, reduce the speed of bikes, as well as protect waterways; 

These improvements would enhance trail stability and require minimal 
maintenance, other than a small increase in costs to regularly trim bushes to 
provide adequate sightlines; and 

"The initial evaluations indicate this project would result in no significant impacts 
to natural or cultural tesources ... if standard depaiimental best management 
practices are implemented." 

(581 AR p. 5954-5967.) 

In pertinent part, that memorandum noted that by the time of the August community workshop, 
"the staff made a specific recommendation to proceed with implementation but held off on 
making a specific recommendation of how the trail could be appropriately improved until public 
comment is collected and synthesized." (Id. at p. 5956, emphasis added.) This memorandum 
concludes by stating: "The proposal to improve and open the Bob Middagh Trail to bicycle use 
was approved with design modifications as described in this summary." (581 AR p. 5961, 
emphasis added.) 

After receiving many inquiries from the public about when the decision to approve the project 
was made, on December 10, 2016 Max Korten, Director of the District, responded to an inquiry 
from Bob Silvestri, president of Petitioner Community Ventures, asking Director Korten to 
explain whether the decision to approve the Middagh Trail had been made, and if so when and by 
whom, and what steps are being taken to move the project forward. (603 AR p. 6014-6015.) 
Director Korten responded that he and the staff had already made the decision to improve and 
open the Middagh Trail to bicycle use. He attached a link to the above-described Somers 
memorandum, supra, now dated November 29, 2016. (98 AR p. 3368-3377; 603 AR p. 6014; 
see also 631 AR p.6114 [2/27/17 response to resident stating the District continues to support the 
change-in-use project].) In further response to requests from the public to explain who made the 
decision to approve the change in use to the Middagh Trail, and whether that decision was final, 
on February 15, 2017 Director Korten wrote that the Middagh Trail project is going forward and 
that only the details surrounding the budgeting process and the plans for implementing the 
approved project remain outstanding. Kmien wrote: 
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Our 17 /18 road and trail work plan has been posted on our website including this 
project. 
- We are setting up time with our staff to meet with interested members of the 

public to discuss the work plan 
- On March 16th we present the work plan to our Parks and Open Space 

Commission 
- In June the Board adopts the Open Space budget 
- In late spring to early summer CEQA is completed 
- Implementation will likely take place in the summer of 2017. 

(622 AR p. 6089, see also 615 AR p. 6057 [2/13/17 press release explaining that the District will 
present Middagh Trail project work plan to the Open Space Commission in March 2017 and to 
the Board of Supervisors for budget approval in June 2017]; 620 AR p. 6075 [letter to Federated 
Indian of Graton Rancheria identifying the project to be constructed]; 624 AR p. 6097-6098 
[2/16/2017 letter to resident John Palmer explaining that the Open Space Commission "is an 
advisory body and the presentation of the annual work plan to the commission is informational, 
thev do not vote yes or no on the project."].) 

D. Tiered Program Environmental Impact Repmi - Consistency Assessment 

At least five months after the District approved the Middagh Trail project, the District conducted 
an evaluation of the project - the "Consistency Assessment" - to compare the "environmental 
impacts associated with the proposed project to those identified in the 2014 RTMP EIR in order 
to determine if there is new infmmation, changed circumstances, or new environmental effects 
requiring revisions to the mitigation measures, as described in CEQA Guidelines Section 15162." 
(12 ARp. 31.) This 196-page document was first made available to the public on May 11, 2017. 
Like the TPEIR, the Consistency Assessment reviewed the project for significant environmental 
effects by using the Environmental Checklist of potentially affected resource areas as listed in 
Appx. G of the Guidelines, e.g., aesthetics, biological resources, cultural resources (see 
Guidelines§ 15063(±)), and concluded that this project falls within the scope of the TPEIR 
because the project would not result in significantly new or substantially more severe impacts 
from project modifications, changed circumstances or new information beyond those effects 
already addressed and mitigated and/or avoided in the program TPEIR, thereby obviating the 
need to prepare a subsequent EIR, addendum, or a negative declaration. (8 AR p. 33-38 
[aesthetics]; 51-76 [biological resources]; 80-92 [soils]; 102-108 [water quality]; 123 -
127[noise];l35 -137 [recreation, including visitor's "social" experience]; 154.) The 
Consistency Assessment concludes that the TPEIR adequately addressed any potential impacts 
resulting from the improvement of recreational facilities as permitted under the Trail Plan (e.g., 
upgrades to trails to reduce erosion and sediment impacts, and to improve user access and 
safety), and dete1mined that these activities would have a less than significant impact on the 
following issue areas: 
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Environmental (potential for natural and cultural resource impacts); 
Physical (slope, orientation to the fall line, redundancy, and the existing physical 
conditions that affect sustainability; 

Social (potential contribution to the visitor experience) 

(12 AR p. 137, emphasis added.) 

A Notice of Determination, also published on May 11, summarized these conclusions: 

As determined by the consistency assessment prepared for the project (attached), 
the impacts associated with the project have not increased or changed since the 
time of the certification of the R TMP BIR. Policies and BMPs [Best Management 
Practices] identified in the RTMP would remain applicable and adequate to 
reduce the potential impacts to less than significant levels. 

Also, the Notice of Determination informed the public that the District approved the Bob 
Middagh Trail and Gasline Trail Improvements on May 11, 2017, the same date of publication of 
the Consistency Assessment. (4 AR p. 1-3.) The Notice of Determination concluded with the 
advisement that the filing of this notice "starts a 30-day statute oflimitations on court challenges 
to the approval under CEQA." (4 AR p. 3.) This writ petition was filed two weeks later on May 
26,2017. 

Also on May 11, the District released an announcement signed by Director Korten, titled "Road 
and Trail Project Approval", informing the public that the Bob Middagh Trail and Gasline Trail 
Improvement project was approved on that day. This announcement described the project, in 
paii: 

After completion of the project, the Bob Middagh Trail would be 3,462 feet long 
at approximately five feet wide. This would result in a net increase of 1,016 feet 
of trail. The trail would include reverse grade dips approximately every 80 feet 
with five to ten percent grade and two percent outslope. The trail would be open 
to hikers, bikers, and equestrians. 

(8 AR p. 4, emphasis added.) 

The announcement concluded by explaining that the 2014 TPEIR "adequately analyzes the 
project, and the project does not require subsequent environmental review", and that the project 
conforms to the Marin Countywide Plan, the District's Strategic Plan and the Trail Plan. (8 AR 
p.4-7.) 
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III.DISCUSSION 

As noted, the first cause of action has been dismissed. The second cause of action alleges the 
District did not proceed in the manner required by the CEQA statutes and thus the District 
abused its discretion when it approved the Middagh Trail project on November 29, 2016 before 
subjecting the project to CEQA analysis. Petitioner alleges "the introduction of biking and the 
accompanying physical alteration of the Bob Middagh Trail has the potential for significant 
impacts on the environment due to erosion, wildlife, noise, aesthetics and public safety." cir 71.) 
Petitioner further alleges that the creation of a new Gasline Trail "has the potential for significant 
environmental impacts, including changes in circulation patterns leading to increased illegal bike 
riding in the area that has not been assessed by the District." Cir 71) 

The third cause of action alleges the District's "reapproval" of the project on May 11, 2017 erred 
in "tiering" the project to the programmatic TPEIR through the preparation of the Consistency 
Assessment, which document erred in concluding that the project was "within the scope" of the 
TPEIR. Cir 74-77) Petitioner asserts the TPEIR never evaluated the environmental consequences 
and the effects on current users caused by changing the use of the Middagh Trail to allow 
mountain biking. Cir 77) Petitioner further alleges that the possibility of illegal biking caused by 
the creation of a new Gasline Trail also should have been assessed by the District, and was not 
analyzed in the TPEIR. Cir 77.) 

The fourth cause of action alleges the District acted arbitrarily and in violation of the procedures 
in its own Trail Plan for ranking proposed projects for approval and funding in the next budget 
cycle, when it refused to score six competing project proposals that advocated for improvements 
to the Middagh Trail, but without allowing mountain bike uses. Cir 79-82.) 

The court reviews this petition for traditional mandate under CEQA to determine whether the 
agency abused its discretion, i.e., 1) - the agency has not proceeded in a manner required by law; 
or 2) - the agency's determination is not supported by substantial evidence. (Public Resources 
Code§ 21168.5; Banker's Hill, etc. v. City of San Diego (2006) 139 Cal.App.4th 249, 260-261 
[declaring Public Resources Code§ 21168 - administrative mandamus, and§ 21168.5 -
traditional mandamus, as both requiring the same standard of review].) 

"[N]oncompliance with substantive requirements of [CEQA], may constitute a prejudicial abuse 
of discretion within the meaning of Sections 21168 and 21168 .5, regardless of whether a 
different outcome would have resulted ifthe public agency had complied with those provisions." 
(§ 21005, subd. (a).) The Legislature has explained that it intends that the courts, in undertaking 
judicial review pursuant to section 21168 .5, shall continue to follow the established principle that 
there is no presumption that error is prejudicial.(§ 21005, subd. (b).) Thus, "[f]ailure to comply 
with the information disclosure requirements constitutes a prejudicial abuse of discretion when 
the omission of relevant information has precluded informed decision making and informed 
public participation, regardless whether a different outcome would have resulted if the public 
agency had complied with the disclosure requirements. [Citations.]" (Bakersfield Citizens for 
Local Controlv. CityofBakersfield(2004) 124Cal.App.4th1184, 1198.) 
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Before the court addresses Petitioner's claim that the Middagh Trail project was not within the 
scope of the program TPEIR, the court first must determine whether Respondent District acted 
properly in approving the project before it prepared its "Consistency Analysis." 

A. CEQA Compliance 

The purpose of CEQA "is to inform the public and its responsible officials of the environmental 
consequences of their decisions before they are made. [Citation.]" (Citizens of Goleta Valley v. 
Board of Supervisors (1990) 52 Cal.3d 553, 564.) A project is subject to CEQA review if it 
involves the exercise of discretionary powers by a public agency, i.e., not a "ministerial" activity 
(Pub. Res. Code§ 21080(a) (b)(7)); it is "an activity which may cause either a direct physical 
change in the environment, or a reasonably foreseeable indirect physical change in the 
environment, ... "(Pub. Res. Code§ 21065); and is not among those activities the legislature has 
statutorily exempted from CEQA review. (See Pub. Res. Code§ 21080(b); § 21080.01 - § 
21080,09; Guidelines § 15061.) There is no dispute here that the subject approval at issue here is 
a discretionary public works improvement activity by the District which qualifies as a "project" 
as defined by CEQA. 

1. Initial Study 

Since this project is not exempt, the agency was required conduct an initial study prior to 
approval "to determine if the project may have a significant effect on the environment." 
(Guidelines, § 15063; Santa Monica Chamber of Commerce v. City of Santa Monica (2002) 101 
Cal.App.4th 786, 792.) "If there is a possibility the project may have such an effect, the local 
agency must conduct an initial threshold study. (Cal. Admin. Code, tit. 14, § 15080; [Citation.].)" 
(Christward Ministry v. Superior Court (1986) 184 Cal.App.3d 180, 186.) An initial study must 
be prepared even in circumstances where, as here, the lead agency may be able to rely on a prior 
program EIR to analyze the specific project's environmental effects. One of the express 
purposes of the initial study is to assist in the preparation of an EIR if one is required by 
"[i]dentifying whether a program EIR, tiering, or another appropriate process can be used for 
analysis of the project's environmental effects." (§ 15063(c)(3)(D).) 

If during the initial study the lead agency determines the project may cause a significant effect on 
the environment, "regardless of whether the overall effect of the project is adverse or beneficial," 
the lead agency must do one of the following: 

1- prepare an EIR; 
2 - use a previously prepared EIR which will adequately analyze the 

environmental effects of the project; or 
3 - "Determine, pursuant to a 'program' EIR, tiering, or another appropriate 

process, which of the project's effects were adequately examined by an earlier 
EIR or negative declaration." 

(Guidelines§ 15063(b)(l)(C), emphasis added.) 
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In preparing the "initial study", the lead agency must determine, based on all the evidence before 
it, whether: 1) - the project has no potentially significant impacts; 2)-:- impacts can be mitigated 
to a level of insignificance; or 3) - the project may have unmitigated significant environmental 
impacts. (Guidelines§ 15063; Sierra Club v. California Dept. of Forestry and Fire Protection 
(2007) 150 Cal.App.4th 370, 380 ["If a project is not exempt from CEQA and there is a 
reasonable possibility the project may have a significant environmental impact, the public agency 
must conduct an initial threshold study."].) If the project does not qualify for a negative or 
mitigated negative declaration, the lead agency must prepare a full EIR. (Pub. Resources Code, 
§§ 21100, 21151; Guidelines,§§ 15063, subd. (b)(l), 15080; Eureka Citizens/or Responsible 
Government v. City of Eureka (2007) 147 Cal.App.4th 357, 368.) Here, the District 
acknowledges its obligation to conduct an initial study where the project is not exempt from 
CEQA. In its response to public comments on the Final TPEIR from Petitioner's attorney 
Michael Graf (dated 12/15/2014 ), the District made the following representation: 

While it is true that the MCOSD will rely on the TPEIR to streamline review of 
subsequent road and trail projects, it is not correct to state that this will occur 
without CEQA review or public input. As stated in the Final TPEIR, the MCOSD 
will rely on the streamlining provision of Section 15168 of the State CEQA 
Guidelines that establish a process and standards for future environmental review. 
The MCOSD will prepare an initial study for all projects that are not exempt from 
CEQA that will reach one of the following conclusions: (l) the project is within 
the scope of the TP EIR and does not raise any new or more significant impacts on 
the environment; (2) the project results in significant impacts on the environment 
beyond those addressed in the TPEIR, but those impacts can be mitigated to level 
that is less than significant, resulting in a mitigated negative declaration; (3) the 
project results in significant impacts on the environment beyond those addressed 
in the TPEIR and the project requires a new environmental impact report. 
[i\] 
Finally, ifthe MCOSD prepares an initial study for the project (which applies to 
all project not exempt from CEQA), the document will be available to the public. 

( 66 AR pp. 2995 emphasis added, 2997 ["The MCOSD will prepare an initial study for all 
projects not otherwise exempt from CEQA and will determine ifthe subsequent project is within 
the scope of the TPEIR, or if it requires additional CEQA compliance, such as a mitigated 
negative declaration or an EIR. "].) 

Respondent District does not argue that the project falls within an exemption to CEQA. To the 
contrary, throughout the Consistency Assessment the District proceeds to evaluate whether the 
potential environmental impacts of the project have already been satisfactorily addressed in the 
program TPEIR. (Guidelines§ 15162; see e.g., 12 AR pp. 55, 67, 84, 108.) 

2. The District Violated CEQA 

The court agrees with Petitioner that the District violated CEQA by not conducting the required 
initial study before approving the project. (MPA p. 12) Where a project is subject to CEQA 
(e.g., not exempt), the lead agency cannot commit to carrying it out or approving the project 
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before determining whether the project may have significant environmental effects. (Guidelines 
§ 15002(e) ["A governmental agency is required to comply with CEQA procedures when the 
agency proposes to carry out or approve the activity"].) "If post-approval environmental review 
were allowed, EIRs would likely become nothing more than post hoc rationalizations to support 
action already taken. We have expressly condemned this use ofEIRs." (Laurel Heights 
Improvement Association v .. UC. Regents (Laurel Heights I) (1988) 47 Cal.3d 376, 394.) 
Notwithstanding the fact the District's Consistency Assessment appears to be of exceptional 
quality, and the District commendably engaged in substantial public participation helping guide 
its decision, the law strictly required the District to complete its initial study before approving the 
project. The project was approved before the study was completed. 

For public projects, "approval" occurs when an agency makes a commitment to a definite course 
of action related to the project under consideration. (Guidelines § l 5352(a).) As discussed 
above, the District approved the project on or before November 29, 2016, as stated in Carl 
Somers' memorandum to Director Korten updating the Director on the proposed Middagh Trail 
project. (AR p. 3368-3377, 5956, 5968, 6014-6025.) In pertinent part, the November 29 Update 
reads: 

The proposal to improve and open the Bob Middagh Trail to bicycle use was 
approved with design modifications as described in this summary. The Change-in
use evaluation process determined that the addition of bicycle use on the Bob 
Middagh Trail could be accommodated in a safe and sustainable manner and 
would not have significant effects to natural or cultural resources if recommended 
design and management and modifications are implemented. The addition of 
bicycles to the trail would also provide an important non-paved bicycle route 
connection for the surrounding community. The intended purpose of this use 
would be for connectivity and not for the purpose of seeking technical challenges 
which could be considered attractions unto themselves. This recommendation 
would require design and management modifications to be implemented prior to 
allowing bicycle use on the trail. Additional design details, resources surveys, 
environmental compliance and permitting would be required prior to the 
implementation of design modifications. 

(581 AR p. 5961, 603 AR p. 6014, emphasis added.) 

This approval occurred almost six months before the Consistency Assessment was released to the 
public on May 11, 2017. No initial study was prepared on Middagh Trail project prior to 
November 29, 2016. 

The District asserts that Mr. Somers' memorandum did not constitute the "final" approval, since 
the memorandum detailed additional "next steps" needed to be taken before any permitting or 
construction could begin. (Oppo. p. 10-11.) The memorandum identified these "next steps": 

It is anticipated that the MCOSD will begin construction of the Bob Middagh 
Trail beginning in the Spring of 2017. The next steps for these projects are 
outlined below 
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• Budget Approval 
• Site Bio-assessment 
• Final trail Design Refinement 
• Environmental Review and Regulatory Permitting 
•Agency Permitting 
• Nesting Surveys 

• Construction 
(AR p. 5962.) 

"CEQA itselfrequires environmental review before a project's approval, not necessarily its.final 
approval (Pub. Resources Code,§§ 21100, 21151), ... " (Save Tara v. City of West Hollywood 
(2008) 45 Cal.4th 116, 134.) The "next steps" listed in Mr. Somers' memorandum, supra, does 
not purport to reserve to the District the broad discretion to approve or disapprove the project 
based on environmental concerns. The approval of the project occurred on or before November 
29, 2016, even though "further discretionary governmental decisions would be needed before any 
environmental change could occur. [Citations.]" (Save Tara, supra, 45 Cal.4th at p. 134.) 

The District could not delay its initial study until after the project obtained budget approval or 
after the final design elements had been decided. By that time the District had committed "to a 
definite course of action" (Guidelines§ 15352(a)) to reroute and improve the trail to allow 
mountain bikers to use it as a connector to other trails and open spaces. 

The effect of waiting until pre-construction habitat surveys were performed and discretionary 
county permits were obtained to conduct the required CEQA analysis permitted "'bureaucratic 
and financial momentum' to build irresistibly behind a proposed project, 'thus providing a strong 
incentive to ignore environmental concerns.' (Laurel Heights I, supra, 47 Cal.3d at p. 395.)" 
(Save Tara, supra, 45 Cal.4th at p.135.) 

On this record, the District was required to complete the initial study before the November 29, 
2016 decision to approve the project, and "not to inform them of the environmental effects of 
projects that they have already approved." (Laurel Heights I, supra, 47 Cal.3d at p. 394.) The 
Consistency Assessment dated May 11, 2017 seemingly substituted for the initial study. But this 
document amounts to a "post-hoc rationalization" to support the District's decision to approve 
the project several months earlier on or about November 29, 2016. The court finds that the 
District abused its discretion by failing to proceed as required by the CEQA law and its 
Guidelines, which actions subverted CEQA's fundamental purpose "to provide public agencies 
and the public in general with detailed information about the effect which a proposed project is 
likely to have on the environment" before deciding to approve the project. (Pub. Res. Code§ 
21061.) 

No "harmless error" rnle applies and this error is deemed prejudicial because it removed 
important information from officials and the public, " 'regardless of whether a different outcome 
would have resulted if the public agency had complied with those provisions.' (§ 21005, subd. 
(a).)" (Riverwatch v. Olivenhain Mun. Water Dist. (2009) 170 Cal.App.4th 1186, 1199 ["When a 
public agency fails to comply with procedures required by law, its decision must be set aside as 
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presumptively prejudicial."]; Sierra Club v. State Bd. of Forestry (1994) 7 Cal.4th 1215, 1236-
1237; East Peninsula Ed. Council, Inc. v. Palos Verdes Peninsula Unified School Dist. (1989) 
210 Cal.App.3d 155, 174 [" '[T]he conventional "harmless error" standard has no application 
when an agency has failed to proceed as required by the CEQA.' [Citation.]"].) 

Accordingly, the petition for writ of mandate pursuant to Pub. Res. Code§ 21168.5 is granted. 
The decision of the District approving the Middagh Trail Improvement Project must be set aside, 
and the District is ordered to conduct a proper CEQA analysis as described herein before 
deciding whether to approve the project as currently planned. Where appropriate, the District 
may rely on the evaluations contained in the Consistency Assessment. 

B. The District Must Consider Reasonably Foreseeable Social Effects When Evaluating 
Environmental Impacts 

Even if the court were to consider the "approval" to have been May 12, 2017, the Consistency 
Assessment, or initial study if it is to be considered such, did not properly consider reasonably 
foreseeable social effects. The court agrees with Petitioner that when conducting a timely initial 
study, the District must consider the reasonably foreseeable social and safety impacts on the 
hikers and equestrians expected to use the Middagh Trail resulting from the change-in-use. 

Petitioner contends that the physical improvements to the trail; i.e., widening, rerouting the trail 
and contouring curves to accommodate mountain bikers, will have direct and indirect effects on 
trail stability, will create erosion and sedimentation, will increase noise levels, and will degrade 
aesthetics. Petitioner asserts that these impacts to physical conditions will result in adverse 
indirect effects, including loss of wildlife caused by loud and fast-moving bikes and night riding, 
and increase in accidents between bikers and slower-moving users. Petitioner alleges these 
physical effects will cause adverse social changes that include reduction in the peaceful 
enjoyment of the trail experienced by hikers and equestrians, and the likely displacement of the 
trail's traditional users for fear of injury. (MPA p. 12, 20.) Petitioner argues that any CEQA 
review must include an analysis of impacts of these social effects to the current trail users. 

Respondent opposes the petition, contending that the impacts identified by Petitioner are "social 
or economic impacts" which do not constitute changes in the physical condition of the 
environment, and are not subject to CEQA review. (Oppo. p. 17.) 

CEQA review must evaluate whether the project may have a significant effect on the 
"environment," which term is defined as "substantial, or potentially substantial, adverse changes 
in physical conditions which exist within the area as defined in Section 21060.5." (Pub. Res. 
Code§ 21100(d); also§§ 21068, 21151.) Pub. Res. Code§ 21060.5 defines "environment" as 
"the physical conditions which exist within the area which will be affected by a proposed project, 
including land, air, water, minerals, flora, fauna, noise, objects of historic or aesthetic 
significance." (See also, Guidelines§ 15382.) The "area" affected by the project includes "the 
area in which significant effects would occur either directly or indirectly as a result of the 
project." (§ 21060.5; Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131 
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Cal.App.4th 1170, 1180.) The lead agency must evaluate not only the "direct" physical changes 
to the environment that are "caused by the project and occur at the same time and place", but 
also the reasonably foreseeable, "indirect or secondary" effects which are caused by the project 
and are later in time or farther removed in distance from the project." (Guidelines § 15358(a).) 
A direct physical change in the environment is defined as "a physical change in the environment 
which is caused by and immediately related to the project. Examples of direct physical changes 
in the environment are the dust, noise, and traffic of heavy equipment that would result from 
construction of a sewage treatment plant and possible odors from operation of the plant." 
(Guidelines§ 15064(d)(l).) 

"Indirect effects" are explained in the Guidelines: 
If a direct physical change in the environment in tum causes another change in the 
environment, then the other change is an indirect physical change in the 
environment. For example, the construction of a new sewage treatment plant may 
facilitate population growth in the service area due to the increase in sewage 
treatment capacity and may lead to an increase in air pollution. 

(§15064(d)(2).) 

Petitioner maintains that the District's approval to convert the Middagh Trail from a single track 
use for hikers and horseback riders, to a wider, off-road connector to permit mountain bike riders 
to access open space biking trails to the west, will cause indirect "physical and social impacts" to 
the existing users which the District was required to evaluate. 

CEQA does not treat "economic and social changes resulting from a project" that are 
unaccompanied by changes to the physical conditions, as "significant effects on the 
environment." (Guidelines§ 15064(e).); Guidelines§ 15064(£)(6). Emphasis added.) ["Evidence 
of economic and social impacts that do not contribute to or are not caused by physical changes in 
the environment is not substantial evidence that the project may have a significant effect on the 
environment."].) For example, the residents' complaints that the effect of removing the 
landmark public equestrian boarding stables to accommodate a housing development will change 
the "community character" or sense of well-being or contentment from living in the "City in the 
Country", is a social change not reviewed by CEQA. (Preserve Poway v. City of Poway (2016) 
245 Cal.App.4th 560, 566; Friends of Davis v. City of Davis (2000) 83 Cal.App.4th 1004, 1019.) 

However, while economic or social changes caused by a project are not, themselves, treated as 
significant environmental effects (Guidelines§ 15064(e)), these "[e]conomic or social changes 
may be used, however, to determine that a physical change shall be regarded as a significant 
effect on the environment. (Ibid.) The Guidelines provide the following examples where social 
effects may be used to determine if a change to a physical condition is significant: 

If a project would cause overcrowding of a public facility and the overcrowding 
causes an adverse effect on people, the overcrowding would be regarded as a 
significant effect. 

(Guidelines§ 15064(e).) 
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[I]f the construction of a road and the resulting increase in noise in an 
area disturbed existing religious practices in the area, the disturbance of the 
religious practices could be used to determine that the construction and use of the 
road and the resulting noise would be significant effects on the environment. 

(Guidelines§ 1513l(b).) 

The social effects to persons from the indirect environmental impacts of the project on resource 
areas; e.g., aesthetics, noise, and recreational resources, are properly addressed in an initial 
threshold study to assess whether the project may have significant environmental impacts. (See 
CEQA Guidelines Appx. G [model environmental checklist for an initial study contains a non
exhaustive list of 17 environmental factors]; Pocket Protectors v. City of Sacramento (2004) 124 
Cal.App.4th 903, 936-940.) 

For example, in discussing the proper scope of an EIR in assessing the social impacts on visitors 
to a national park from the construction of a landfill near the boundary to the park, the court in 
National Parks and Conservation Ass'n v. County of Riverside (1999) 71 Cal.App.4th 1341 held 
that aesthetic issues in an EIR may include a subjective component to evaluate whether the 
park's visitors' "wilderness experience" might be significantly impacted by the mere knowledge 
that a landfill was constructed nearby, even if the effects of the landfill were not perceptible by 
the senses. (Id. at pp. 1360-1361.) 

The court in Christward Ministry, supra, 184 Cal.App. 3d 180, held the City must consider the 
potentially significant impact the proposed construction of a trash-to-energy plant may have on 
the nearby religious retreat operated by Petitioner. (Id. at p. 197.) Petitioner had presented 
evidence that construction of the solid waste facility "would disturb its religious practices, 
worship in the natural environment of the Cresthaven Retreat." (184 Cal.App. 3d at p. 197.) 

As discussed in these decisions, and as reflected in the Guidelines, ante, the indirect social 
impact of a project on the safety and well-being of persons in the area who will be adversely 
affected by a project are legitimate areas of concern when evaluating the significance of the 
environmental impacts of that project. These potential impacts of the Middagh Trail project on 
the current users is especially apt here since it is the mission of the Trail Plan to manage the 
preserves for natural resource protection and visitors' "enjoyment." (67 AR p. 3011.) The 
enjoyment and well-being of trail users is expressly identified in the Trail Plan as a primary 
reason the county's open spaces were created: "They are Marin's backyards, treasured as daily 
destinations for local hikers, dog walkers, mountain bikers, equestrians, bird watchers, and those 
who want to be immersed in nature in their recreation pursuits, right in their own communities." 
(67 AR p. 3011, emphasis added.) Because of the extensive use of these recreational areas by 
different visitors, the Trail Plan was created as a response to "conflicts among recreational users, 
safety concerns, high speed and extreme riding, unauthorized off-trail use, destructive trail 
building in fragile areas, ongoing problems of sedimentation into creeks, ... "with the goal "to 
improve recreation opportunities, resolve conflict, make trails safer, and protect the wondrous 
natural species and habitats of the MCOSD." (67 AR pp. 3012, 3020 et seq.) 
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As described in detail in the Trail Plan, one of its goals is to "[i]mprove the visitor experience 
and visitor safety for all users, including hikers, mountain bikers, and equestrians." (67 AR p. 
3013.) 

There is evidence in the record that the change in use of the Middagh Trail may have negative 
social effects on the enjoyment and recreational experiences for the very visitors - hikers and 
equestrians - the Trail Plan is designed to protect and encourage. This record contains numerous 
public comments based on personal experiences, official incident reports, and field studies that 
show that introduction of mountain bikes on trails which had been used exclusively for hiking 
and horseback riding, would increase the risk of accidents and degrade the current visitors' 
wilderness experience, possibly causing hikers and equestrians to significantly reduce their visits 
to the Middagh Trail. 

"The opinions of area residents, if based on direct observation, may be relevant as to aesthetic 
impact and may constitute substantial evidence in support of a fair argument; no special expertise 
is required on this topic. [Citation.]" (Pocket Protectors v. City Of Sacramento (2004) 124 
Cal.App.4th 903, 937.) 

Evidence in the record showing a likely increased risk of accidents between current users and the 
newly added mountain bike riders runs counter to one of the express goals of the project - to 
improve visitor experience and visitor safety. (581 AR p. 5960.) By reducing steep grades 
designed to encourage use and to better accommodate access to the trail by children, the elderly 
and disabled persons (Id. at pp. 5960-5961), the District may indirectly aggravate the safety risks 
to these anticipated users from the faster-moving bike riders. These are legitimate social 
concerns arising from the planned physical improvements and increased use of the Middagh Trail 
mandated by the project. Thus, they require evaluation. 

Accordingly, the court concludes that the District must evaluate the reasonably foreseeable social 
effects and safety risks to non-bike riders when making its initial study and other determinations 
whether the project may cause significant impact to the environment. 

C. Failure to Score the No Change-in-Use Proposal 

In its petition for traditional mandate on its non-CEQA claim, Community Ventures alleges that 
Respondent did not use its own evaluation tool to score and rank opponents' proposals for No 
Project or No Change-In-Use, but scored and considered only MCBC's proposal to improve and 
open the Middagh Trail to mountain bikes. (MP A p. 29), in violation of the Trail Plan's 
requirement to select new projects from competing proposals based on a numerical comparison 
of their respective environmental, physical and social benefits. Instead, the District rejected the 
opponents' submissions as not presenting "scoreable options." (~ 79-82) Petitioner asserts that 
this decision, allegedly made in violation of the Trail Plan's procedures, was arbitrary and 
capricious pursuant to Code Civ. Proc. § 1085. (MPA p. 29-30. 
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In deciding which trails to designate, manage and maintain, the Trail Plan requires the District's 
staff to follow an annual six-step decision-making process commencing with soliciting public 
proposals for trail projects and concluding with the adoption of annual budgets and 
commencement of work. (67 AR pp. 3155-3160.) Pursuant to Step 2, the District's staff will 
screen all proposed projects for consistency with the laws, policies, and goals of the Trail Plan 
and evaluate them for biophysical and social impacts. (67 AR p. 3156). In Step 3, the staff will 
screen and score the project proposals which have emerged from Step 2 using the "evaluation 
tool" described in the Trail Plan to determine if the project yields a net reduction or no net 
increase in biophysical impacts and will enhance visitor experience and safety. (Ibid.) The Road 
and Trail Evaluation Tool is a mathematical model designed to evaluate proposed trail projects 
based on the following characteristics: 1) - "environmental (potential for natural and cultural 
resource impacts)"; 2)- "physical (slope, orientation to the fall line, redundancy, and the existing 
physical conditions that affect sustainability)"; and 3)- "social (potential contribution to the 
visitor experience.)" (67 AR p. 3160.) Numeric coefficients are then applied to criteria 
developed for each of these characteristics to arrive at a score and ranking of the various 
proposals. (Id. at pp. 3161-3166.) Only those proposals that yield a net reduction, or no net 
increase compared to the baseline of biophysical impacts, and which enhance visitor experience 
and safety will be included in the reprioritized list of trail projects to be included in proposed 
budget requests. (67 AR p. 3156-3157) 

The record shows that the District did not score five proposals from individuals and 
organizations which advocated either no project/no change in use on the Middagh Trail, for the 
reason: "No scoreable actions proposed." (91 AR p. 3296.) Of these proposals, three advocated 
no change-in-use and that no remediation or construction take place on the Middagh Trail. (Mill 
Valley Meadows HOA, 75 AR p. 3240-3243; Scott Valley HOA, 85 AR p. 3286-3288; Alto 
Bowl Horseowners Association (ABHA- 2), 77 AR p. 3247-3253) One proposal, ABHA- 1, 
recommended only wet weather closure of the Middagh Trail, but otherwise no change in use. 
(76 AR p. 3244-3246.) The Orth/ABHA proposal recommended No Project, but suggested that 
volunteers perform periodic habitat restoration on the Middagh Trail. (81 AR p. 3277-3279.) 
One proposal advocating for No Change in Use, which does not appear on the District's table of 
rejected proposals that the District did not consider (91 AR p. 3296) is the Orth/Meadowcrest 
Homeowners proposal to apply an all-weather surface on the Middagh Trail (crushed granite), 
which it claims "would encourage foot traffic for all residents." (71 AR p. 3223, 3225.) 

"The trial court's inquiry in a traditional mandamus proceeding is limited to whether the local 
agency's action was arbitrary, capricious, or entirely without evidentimy support, and whether it 
failed to conform to procedures required by law. [Citations.] The trial court may not substitute its 
judgment for that of a public agency or force the agency to exercise its discretion in a particular 
manner, but may correct abuses of discretion. [Citation.]" (Neighbors in Support of Appropriate 
Land Use v. County of Tuolumne (2007) 157 Cal.App.4th 997, 1004, internal citations omitted.) 
Mandate may issue where the agency's action is "shown to be unlawful or indisputably contrary 
to established public policy." (Ibid.) It may be fairly argued that a recommendation to preserve 
the status quo of the Middagh Trail (e.g., No Project), may be evaluated and scored using the 
characteristics identified above (environmental, physical, social). The court appreciates that a 
project with absolutely no change might be viewed as equivalent to the baseline (i.e., what other 
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proposed changes are measured against). Thus, seemingly there would be no "score" quantifying 
or qualifying the "change" in the environmental impacts. It is not clear to the court that this is 
what the District is arguing. Nevertheless, some of the proposals include some changes, without 
change in "use." The court is persuaded that such proposals are capable of being scored. For 
instance, the Orth/Meadowcrest Homeowners' proposal advocated a physical change to the trail 
bed by installing crushed granite. The District has presented the court with no explanation as to 
why that proposal could not be scored and evaluated under its procedures. 

The court finds the District's failure to score these proposals did not conform to its own 
mandatory evaluation methodology and constitutes an abuse of discretion. 

For these reasons, the court grants the petition for traditional mandate under Code Civ. Proc. § 
1985, and orders the District to set aside its Notice of Determination approving the Middagh 
Trail Improvement Project until the District has evaluated these competing proposals as required 
by the Trail Plan. 

D. Petitioner's claim that Respondent improperly 'tiered' the Middagh Trail project to the 
TPEIR. 

In light of the above findings, it is not necessary or appropriate for the court to rule on 
Petitioner's claim that Respondent improperly 'tiered' the Middagh Trail project to the TPEIR. 
As ordered herein, the District will be required to conduct an initial study, with the guidance 
described above. That initial study will guide the District's further action consistent with CEQA. 
The court cannot predetermine that course of action, prior to the completion of the initial study, 
and the Districts further decision on the next steps. 

E. Request for Judicial Notice 

Petitioner's request to take judicial notice of the current and new versions of Appx. G to the 
Guidelines is granted. (Ev. Code§ 452(b).) 

Parties must comply with Marin County Superior Court Local Rules, Rule 1.1 O(B) to contest 
the tentative decision. In the event that no party requests oral argument in accordance with 
Rule 1.lO(B), the prevailing party shall prepare an order consistent with the announced ruling 
as required by Marin County Superior Court Local Rules, Rule 1.11. 
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