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May 6, 2020

Via Email
Fairfax Town Council
142 Bolinas Road
Fairfax, CA 94930
To: mgardner@townoffairfax.org

RE: Comments on Mitigated Negative Declaration for the Meadow Way Bridge
Replacement Project

I am writing on behalf of Save Fairfax and Frank Egger regarding the Town of Fairfax’s
Meadow Way Bridge Replacement Project (“Project”) and its accompanying mitigated negative
declaration (“MND”) prepared pursuant to the California Environmental Quality Act (“CEQA”),
Pub. Res. Code § 21000 et seq.   

The MND proposes considerable excavation and development directly within the main
stream channel for San Anselmo Creek, which comprises important existing and future potential
habitat for steelhead, coho salmon and foothill yellow-legged frog.  The Project will remove
vegetation, including large mature trees along the streambank, as well as disrupt downstream
hydrology through its excavation down to eight feet below the Creek surface.  The Project will
channelize large sections of the Creek bank, thereby increasing scouring and downstream loss of
salmonid and foothill yellow-legged frog habitat, as well as increasing the potential for cumulative
flash flooding. 

The MND attempts to rely on mitigation measures to avoid these potentially significant
impacts from occurring.  However, these measures do not adequately address the significant impacts
that may occur.  Here, the record contains evidence supporting a ‘fair argument’ that Project impacts
may be significant.  Under well-settled CEQA law, this means the City must prepare an EIR.

LEGAL FRAMEWORK FOR CEQA.

When a proposed activity is a project and does not qualify for a CEQA exemption, the agency
must first undertake an initial study to determine whether the project 'may have a significant effect
on the environment. If the initial study finds substantial evidence that the project may have a
significant environmental effect or impact, the lead agency must prepare and certify an EIR before
approving or proceeding with the project. See e.g., Union of Medical Marijuana Patients, Inc. v. City
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of San Diego (2019) 7 Cal.5th 1171, 1186-1187.  

CEQA defines a "significant effect" as a "substantial, or potentially substantial, adverse
change." Pub. Res. Code § 21068.  This means that an activity has a significant effect if it "has the
potential to degrade the quality of the environment." Azusa Land Reclamation Company, Inc. v.
Main San Gabriel Basin Watermaster (1997) 52 Cal. App. 4th 1165, 1192.  

At the heart of CEQA is the requirement that public agencies prepare an EIR for any 'project'
that 'may have a significant effect on the environment. Friends of College of San Mateo Gardens v.
San Mateo County Community College Dist. (2016) 1 Cal.5th 937, 944.  "Given the statute's text,
and its purpose of informing the public about potential environmental consequences, it is quite clear
that an EIR is required even if the project's ultimate effect on the environment is far from certain.”
California Building Industry Assn. v. Bay Area Air Quality Management Dist. (2015) 62 Cal.4th 369,
382-383 (emphasis added.  “If a lead agency is presented with a fair argument that a project may
have a significant effect on the environment, the lead agency shall prepare an EIR even though it may
also be presented with other substantial evidence that the project will not have a significant effect.”
Berkeley Hillside Preservation v. City of Berkeley (2015) 60 Cal.4th 1086, 1111.

An agency's decision to rely on a negative declaration or a mitigated negative declaration
under CEQA 'is reviewed for abuse of discretion under the ‘fair argument’ standard.' See Jensen v.
City of Santa Rosa (2018) 23 Cal.App.5th 877, 886.  In evaluating an agency's application of the fair
argument standard, a reviewing court may not uphold an agency's decision not to prepare an initial
EIR “merely because substantial evidence was presented that the project would not have [a
significant environmental] impact.” Berkeley Hillside Preservation v. City of Berkeley, supra, 60
Cal.4th at p. 1112.  If there is substantial evidence that the proposed project might have a significant
environmental impact, evidence to the contrary is not sufficient to support a decision to dispense
with preparation of an EIR and adopt a negative declaration, because it [can] be "fairly argued" that
the project might have a significant environmental impact. Id.  If the [reviewing] court perceives
substantial evidence that the project might have such an impact, but the agency failed to secure
preparation of the required EIR, the agency's action is to be set aside because the agency abused its
discretion by failing to proceed "in a manner required by law." Id.

THE TOWN’S MND RAISES QUESTIONS OF INFORMATIONAL ADEQUACY AND
THE POTENTIAL FOR SIGNIFICANT IMPACTS TO OCCUR.`

In several respects, the MND either lacks or contains accurate information as to the setting
of the Project and potentially significant impacts that may occur.  

For example, a central CEQA requirement is the environmental review document contain a
full description of the ‘environmental setting’ in which the project will occur. 14 Cal. Code Reg. §
15125; San Joaquin Raptor  v. County of Stanislaus (1994) 27 Cal. App. 4th 713, 722, 726
(“[I]nadequate consideration and documentation in the EIR of existing environmental conditions
rendered it impossible for the [EIR] to accurately assess the impacts the project would have on
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wildlife and wildlife habitat...”)   

Here, the MND misstates the environmental setting in a number of key respects.  For
example, the MND does not acknowledge the likely and potential presence of wildlife in the Project
area, including coho salmon, foothill yellow-legged frog and northern spotted owl.   Even for
steelhead,  which the MND assumes are present for purposes of analysis, there is no
acknowledgment that steelhead have been found at, above and below the Project site in recent years. 

The lack of information on these species’ actual presence, location and use in the Project area
undermines the MND’s analysis of potential impacts from the Project.  For example, even with
regard to steelhead there is no discussion in the MND as to how this species locally use this
watershed, and in particular how young steelhead may survive the summer in remnant summer pools
at and below the Project site.   

The same is true for the foothill yellow-legged frog, a listed species that the MND initially
did not even acknowledge as occurring in the watershed, despite numerous sightings in recent years. 
However, this species, as well as steelhead and coho salmon, are extremely sensitive to changes in
hydrology that may disrupt natural cycles of winter flooding and summer pool formation.  

Finally, the MND does not acknowledge the presence of nearby Northern spotted owls, which
when confirmed will effectively limit construction on the Project to 45 days a year (September 1 to
October 15) thereby prolonging the impacts of the Project construction well beyond the two year
period proposed.  

The MND also fails to adequately describe the stream environment, including incorrectly
identifying this stream reach as ephemeral  rather that perennial or failing to provide any description
of shade environment created by the presently intact native riparian vegetation planned to be
removed by the Project.  The result is the MND does not acknowledge the likelihood that in years
of construction, there will be flowing surface water at the construction location while deep borings
are drilled below the excavated stream channel bottom.   Here, the MND’s treatment of this reach
as dry and ephemeral undermines its analysis that massive excavation and digging of the stream
channel will not disrupt the local and downstream hydrology and dependent aquatic and stream side
habitat.  This lack of information and analysis is further highlighted by the MND’s failure to assess
how removing the immediate stream side vegetation in the Project area will affect surface water
temperature and hydrology, including the potential elimination of isolated aquatic habitat pools for
the affected listed species.

Further, partly due to the failure to accurately describe the environmental setting, the MND
fails to provide a CEQA compliant analysis of environmental impacts.  For example, the MND states
describes the excavation and drilling in the Creek channel as follows:

Since geotechnical borings and investigations have been conducted at the site, it is known
that the bridge abutments and retaining walls attached to the abutments will need to be
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supported on piles. ...24-inch diameter cast-in-drilled-hole (CIDH) concrete piles...will be
used to support the walls. For this, the creek bed would be excavated approximately eight
feet deep to reach the approximate elevation of the concrete pile heads. After completing the
excavations, drilling rigs would be called upon to drill the 24-inch-diameter CIDH piles
supporting the future structural elements. The drilling auger would be mounted on a truck
that can negotiate the access road and be capable of drilling deep holes with augers added on
progressively. The drilling spoils would be spun loose from the auger, dumped in containers,
and  hauled away. Due to the riverine environment of the operations, underground and
surface water may seep into the drilled holes and excavations, potentially threatening their
collapse and/or contamination of the concrete that would be poured later on. For this reason,
the contractor would use various wet-drilling hole stabilization techniques...

MND, p. 18.  However, the MND does not provide enough information about how the Project
proposes to excavate the creekbed down by eight feet without substantially altering the water flow
both at the Project site as well as downstream of the Project area.  The MND promises that water will
be ‘removed’ in order to allow construction to occur, but contains no analysis of how this disruption
to the local hydrology may adversely affect subsurface flows and surface water presence (in the form
of remnant pools) that are critical to the survival of the salmonids and yellow-legged frog in mid to
late summer and early fall. The MND’s lack of analysis here is but the highlight of a general lack of
information provided about the hydrology and dependent ecology of this reach of San Anselmo
Creek, or how changes to the Creek hydrology may affect further downstream environments.  

Similar concerns arise due the changes in winter hydrology due to the channelization and
armoring of the streambanks, which will increase downstream peak flows, thereby contributing to
downstream erosion and flooding.  In addition, the removal of stream side vegetation will likely
reduce the persistence and degrade the quality of the surface water in the Creek within the Project 
area.  These potentially significant impacts are not addressed adequately in the MND.

The MND also appears to violate CEQA by adopting as mitigation plans that have yet to be
formulated.  A CEQA review document is inadequate if "[t]he success or failure of mitigation efforts
. . . may largely depend upon management plans that have not yet been formulated, and have not
been subject to analysis and review" within the CEQA process. Communities for a Better
Environment v. City of Richmond (2010) 184 Cal.App.4th 70, 92.  See also POET, LLC v. Cal. Air
Resources Board (2013) 217 Cal.App.4th 1214, 1269 ("We conclude that ARB's statement that its
future rulemaking will ‘establish specifications to ensure there is no increase in NOx' suffers from
the same defect as the net-zero standard for greenhouse gas emissions adopted in CBE – it
established no objective performance criteria for measuring whether the stated goal will be
achieved."); Sundstrom v. County of Mendocino (1988) 202 Cal. App. 3d 296, 309-311 (Agency may
not defer the development of mitigation in lieu of collecting the information necessary to assess the
accompanying impacts.); Gray v. County of Madera  (2008) 167 Cal.App.4th 1099, 1119 (rejecting
mitigation as inadequate where "we conclude that here the County has not committed itself to a
specific performance standard" but "has committed itself to a specific mitigation goal – the
replacement of water lost by neighboring landowners because of mine operations."); See San Joaquin
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Raptor Rescue Centerv. County of Merced(2007) 149 Cal. App.4th 645,670 (County's deferral of
mitigation until after a qualified Dep't. of Fish & Game biologist prepared a management plan for
the burrowing owl improper solely because the County offered no reason for deferral in the EIR.);
Endangered Habitats League, Inc. v. County of Orange (2005) l3l Cal.App .4th777,794 (rejecting
one of several mitigation measures because it did not include any criteria or standards.)

CONCLUSION

The area of San Anselmo Creek is ecologically critical for numerous wildlife species,
including the federally listed species discussed above. Given the potentially significant impacts that
this Project will have on these wildlife resources, it behooves the Town to conduct a more complete
analysis in an EIR of how impacts may be truly avoided, including a scientifically based
understanding of the environmental setting in which this Project must occur.

CC: rgoddard@townoffairfax.org, backerman@townoffairfax.org, bcoler@townoffairfax.org,
shellman@townoffairfax.org, j reed@townoffairfax. org,
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