
ORANGE COUNTY POWER AUTHORITY 
Staff Report – Item 4.1 

--------------------------------------------------------------------------------------------------------------------- 
To: Orange County Power Authority Board of Directors 

From: Brian Probolsky, Chief Executive Officer 
Ryan Baron, General Counsel 

Subject: APPROVAL OF FORM MASTER POWER PURCHASE AND SALE 
AGREEMENT 

Date:   January 11, 2022 
--------------------------------------------------------------------------------------------------------------------- 

RECOMMENDATIONS 

Adopt Resolution No. 2022-01 a Resolution of the Board of Directors of Orange County Power 
Authority Approving Form Master Power Purchase and Sale Agreement, and Delegating 
Authority to the Chief Executive Officer to execute Master Agreements in Substantially Similar 
Form as Approved to Form by General Counsel. 

BACKGROUND 

The Orange County Power Authority is in the process of negotiating and finalizing Master Power 
Purchase and Sale Agreements (“Master Agreement”) with various system energy suppliers, 
including Shell Energy North America (“SENA”), Exelon Generation Company (“Constellation”), 
Transalta Energy Marketing (“Transalta”), NextEra Energy Marketing (“NextEra”), and Direct 
Energy Business Marketing (“DEBM”) for the purchase of system energy that will be provided to 
OCPA customers beginning in the April 2022 launch.  As part of these procurement efforts, OCPA 
issued a competitive solicitation for system energy on January 4, 2022 for 2022 through 2026 
energy supply.  Final offers are due to OCPA by January 12, 2022.     

In order to procure energy, OCPA must enter into a Master Agreement and Confirmation 
Agreement with each supplier.  A Master Agreement is an “evergreen” agreement that allows 
OCPA to enter into future transactions with the party to the Agreement.  This occurs should a 
supplier submit a successful offer into one of OCPA’s solicitations or should the parties agree 
bilaterally to transact with one another.  The Master Agreement will govern individual transactions 
between the parties, including buyer and seller obligations, defaults, collateral requirements, 
indemnities, and other legal provisions.  The Master Agreement will largely govern purchases for 
system energy, and in some cases for renewable energy and resource adequacy.   

The Edison Electric Institute (“EEI”) Master Agreement is developed by the leading trade 
association for convenience and standardization of power purchases.  The first section of the 
agreement, known as the “Cover Sheet,” enables election of certain optional provisions and allows 
for modifications to the standard terms agreed to by the parties.  Generally speaking, the Cover 
Sheet represents the product of negotiations that have occurred among the parties as they relate to 
the Master Agreement. The Collateral Annex, sometimes attached as part of the Master 
Agreement, sets forth procedures under which the parties will provide security under the Master 
Agreement (Credit and Collateral Requirements).  Specifically, the Collateral Annex describes the 
conditions under which a party will be required to transfer performance assurance in the form of 
cash, a letter of credit, or other property, as well as the conditions under which a party administers 
and releases the performance assurance. 
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https://www.sfgate.com/business/article/Enron-redux-Shell-bilked-California-in-energy-7251544.php	

Fifteen	years	after	blackouts	swept	the	state,	a	Federal	Energy	Regulatory	Commission	judge	has	found	that	
a	division	of	Shell	Oil	engaged	in	fraud	and	market	manipulation	during	California’s	energy	crisis,	with	
company	traders	joking	on	tape	about	burning	the	evidence	if	they	were	ever	caught.	

The	tentative	decision,	which	must	be	approved	by	the	FERC	board,	holds	Shell	and	Spanish	energy	
company	Iberdrola	liable	for	$1.1	billion	in	ill-gotten	profits,	money	that	could	be	refunded	to	Californians	if	
the	decision	stands.	
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It	could	end	the	last	legal	case	over	the	expensive,	long-term	power	purchase	contracts	that	California	
signed	under	duress	during	the	2000-01	crisis,	which	pushed	the	state’s	largest	utility	into	bankruptcy	and	
fueled	the	recall	of	Gov.	Gray	Davis.	The	state	has	already	settled	with	all	other	companies	accused	of	
unjustly	profiting	from	the	long-term	contracts,	settlements	worth	a	total	of	$7.7	billion.	

“This	crisis	was	unprecedented	in	the	history	of	the	modern	electricity	system,	and	finally	we’re	getting	
some	justice	for	the	people	of	California,”	said	Mike	Florio,	a	member	of	the	California	Public	Utilities	
Commission,	whose	lawyers	have	been	pursuing	Shell	Energy	North	America	since	2002.	

California	officials	are	still	pushing	complaints	against	13	companies	involved	in	short-term	contracts	during	
the	crisis,	but	have	settled	with	others	for	a	total	of	roughly	$4	billion,	Florio	said.	

Enron-like	schemes	
The	initial	decision,	issued	Tuesday	by	Administrative	Law	Judge	Steven	Glazer,	details	Shell	traders	using	
schemes	similar	to	those	employed	by	Enron	to	drive	up	day-to-day	power	prices,	which	then	increased	the	
price	California	had	to	pay	on	its	long-term	contracts.	As	a	result,	Californians	ended	up	overpaying	Shell	by	
$779	million	and	Iberdrola	by	$371	million,	according	to	the	initial	decision.	Both	figures	include	interest.	

Shell	traders’	jokes	
In	an	echo	of	Enron,	some	Shell	traders	joked	about	the	schemes	on	taped	telephone	conversations.	
In	audio	files	and	transcripts	posted	online	by	California’s	utilities	commission,	traders	ask	each	other	
whether	they	have	ethical	problems	with	rolling	blackouts.	

In	one	exchange,	a	trader	notes,	“I	don’t	know	how	honest	that	is,	but	we’re	not	in	the	honesty	game,	are	
we?”	Another	replies,	“We’re	in	optimizing.	It’s	not	a	question	of	honesty.	...	It’s	a	question	of	
optimization.”	

A	Shell	spokesman	offered	only	a	brief	comment	Friday,	noting	that	the	case	was	still	ongoing.	

Shell’s	response	

“Shell	Energy	has	received	and	is	reviewing	the	administrative	law	judge’s	Initial	Decision	in	the	long	term	
contract	case	currently	before	FERC,”	spokesman	Ray	Fisher	said	in	an	emailed	comment.	“We	take	our	
business	and	compliance	with	regulations	very	seriously.”	

One	scheme	the	judge	cited,	called	“Ricochet”	by	Enron	and	more	commonly	known	as	“megawatt	
laundering,”	involved	buying	electricity	within	California	to	ship	to	a	destination	outside	of	the	state	while	
simultaneously	selling	the	same	power	back	into	the	state’s	market	at	a	higher	price.	No	electricity	actually	
left	the	California	market	—	it	just	appeared	that	way.	

“It’s	callousness	on	par	with	Enron,”	Florio	said.	“They	knew	what	they	were	doing.	They	just	thought	they	
could	get	away	with	it.”	

P. 3 of 4

https://s3-us-west-1.amazonaws.com/themarinpost/doc/2451/Shell_honesty-game-transcript_FERC-lawsuit.pdf


Page 3 of 3	

Shell	Energy	North	America	currently	supplies	electricity	to	Marin	County’s	community	choice	aggregation	
program,	Marin	Clean	Energy,	which	buys	electricity	on	behalf	of	the	county’s	residents.	

CleanPowerSF	to	debut	

For	several	years,	San	Francisco	officials	negotiated	with	Shell	to	provide	the	same	service	for	
CleanPowerSF	—	the	city’s	long-delayed	community	choice	program,	which	launches	next	month.	
CleanPowerSF	is	designed	to	increase	San	Francisco’s	use	of	renewable	power,	and	the	program’s	critics	
noted	the	irony	of	relying	on	an	oil	company	subsidiary	to	buy	electricity.	In	the	end,	the	San	Francisco	
Public	Utilities	Commission	chose	not	to	sign	a	contract	with	Shell.	

In	contrast	to	Shell,	Iberdrola	came	late	to	the	lingering	legal	fight	that	followed	the	energy	crisis.	

Megawatt	laundering	

In	2007,	the	company	based	in	Bilbao,	Spain,	bought	Scottish	Power	and	its	subsidiary	PPM	Energy.	
California	officials	alleged	that	at	the	time	of	the	crisis,	PPM	—	known	then	as	PacifiCorp	Power	Marketing	
—	served	as	a	destination	for	megawatt	laundering,	acting	as	a	kind	of	virtual,	out-of-state	parking	lot	for	
fictitious	power	transfers.	Iberdrola	argued	that	simultaneous	agreements	to	buy	and	resell	electricity	were	
not	inherently	illegal.	

“We	are	currently	reviewing	the	ALJ’s	recommendation,	but	continue	to	believe	that	the	full	Commission	
will	accept	our	arguments	and	those	of	FERC	staff	presented	at	the	hearing,”	said	Art	Sasse,	
communications	director	for	subsidiary	Iberdrola	Renewables,	in	an	emailed	statement.	

Both	Florio	and	his	commission,	which	regulates	California	utilities,	have	come	under	intense	criticism	for	
growing	too	cozy	with	the	companies	they	oversee.	

Tenacious	CPUC	staff	

Florio,	who	was	appointed	to	the	commission	in	2011,	said	Tuesday’s	initial	decision	in	the	Shell	case	
showed	the	tenacity	of	the	commission’s	staff,	working	for	more	than	a	decade	to	recoup	money	
Californians	lost	in	the	crisis.	

“Quietly,	these	folks	have	been	toiling	away	all	this	time,	never	giving	up	to	right	these	wrongs,”	Florio	said.	
The	FERC	board	faces	no	specific	deadline	for	making	a	decision	in	the	case,	he	said.	

David R. Baker is a San Francisco Chronicle staff writer. Email: dbaker@sfchronicle.com Twitter: @DavidBakerSF 
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